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PREFACE 

THE  novelty  of  the  plan  adopted  by  the  compiler 
in  the  arrangement  of  this  work,  and  the  free 
use  of  the  term  "  Neglect,"  in  applying  it  to 
nearly  every  infraction  of  law  commented  upon  in  the 
decisions  of  Pennsylvania  courts,  may,  at  the  first 
glance,  invite  criticism.  But  if  the  legal  practitioner, 
in  the  preparation  of  his  briefs  of  law  or  paper  books 
and  in  framing  his  arguments,  will  consult  its  pages, 
it  is  believed  that  he  can  at  once  find  without  difficulty 
syllabi  of  decisions  bearing  directly  upon  the  point 
at  issue. 

The  author  trusts  that  the  book  will  be  found  of 
practical  service,  even  during  the  pendency  of  a  jury 
trial,  and  hence  has  endeavored  by  the  simplicity  of 
the  index  and  sub-titles  to  aid  the  legal  practitioner 
in  finding  the  Pennsylvania  decisions  he  may  be  in 
quest  of 

In  this  time  of  the  accumulation  of  published 
decisions,  and  lack  of  suitable  digests,  the  oft-quoted 
words  of  the  late  Chief  Justice  Sharswood  seem  par- 
ticularly appropriate  :  "  The  difficulty  is  not  so  much 
to  know  the  Law,  as  it  is  to  know  where  to  find  it." 

Five  hundred  distinct  volumes  of  reports  of  Penn- 
sylvania courts,  both  local  and  general,  have  been 

• 

examined  and  largely  quoted  from  in  the  preparation 
of  this  work,  embracing  the  decisions  of  federal  courts 
in  this  state,  as  well  as  our  own  tribunals. 

W.  H.  B. 

Philadblphia,  April  1896. 
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THE  LAW  OF  NEGLIGENCE 
IN  PENNSYLVANIA 


JiOTR — Whtre  a  east  cited  is  a  decision  of  the  Smprewie  Courts  the  name 
ef  the  report  wiil  be  found  printed  in  larger  and  wtore  conspicmms  type 
than  the  reports  of  the  cases  decided  in  the  Untter  courts. 

Absence. 

I.  Neglect  to  hear  of  person,  i.  After  an  unac- 
counted-for absence  of  a  person  for  seven  years^  the  law  pre- 
sumes the  absentee  to  be  dead.  Esterly's  Appeal^  109  Ba.| 
222.  2.  When  a  husband  has  been  absent  and  unheard  of 
for  seven  years,  and  the  wife  has  reason  to  believe  him  dead, 
and  under  that  belief  marries  a  second  time,  held,  that  upon 
discoveiy  that  he  as  still  alive,  the  second  marriage  is  abso- 
lutely void.  Thomas  vs.  Thomas^  i  Lackawanna  Jmist,  69. 
3.  Parties  absent  and  unheard  from  of  or  for  upwards  of  seven 
years  will  be  disr^arded  in  the  distribution  of  an  estate.  Yet 
the  court  may  require  security  from  distributees  to  refund  in 
case  such  absentees  or  their  representatives  subsequently 
appear.  Meaker's  Estate,  28  W.  N.,  275.  4.  A  presumption 
of  death  arises  after  the  lapse  of  seven  years  from  the  time 
that  a  person  was  last  heard  of  or  known  to  be  alive.  There 
miy  be  circumstances,  however,  that  show  a  motive  for  absence 
when  the  presumption  of  death  will  be  rebutted.  Rhodes' 
Estate,  10  Pa.  County,  386.  5.  The  presumption  of  death, 
arising  from  absence,  is  not  conclusive  proof  of  the  fact  and 
may  be  rebutted.  Thomas  vs.  Thomas,  23  W.  N.,  410.  6. 
The  legal  presumption  that  one  who  has  been  absent  and 
unheard  of  for  the  period  of  seven  years  is  dead  is  a  presump- 
tion unwarranted  in  fact ;  for  by  the  life  tables,  as  to  persons 
under  thir^  years  of  aige,  the  .presumption  is  the  contrary. 
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Taylor  vs.  Hcyt,  2  Monaghan,  206.  7.  The  presumption  of 
death  from  an  absence  of  seven  years,  held  not  to  apply  where 
the  absence  is  accounted  for  by  the  person  having  fled  to 
escape  a  criminal  prosecution.  Wolff's  Estate ^  12  Luzerne 
Register,  48.  12  W.  N.,  535.  16  Phila.,  513.  8.  A  person 
who  has  been  absent  for  many  years,  in  the  present  case 
twenty,  during  which  time  nothing  has  been  heard  of  him,  is 
not  therefore  presumed  to  be  dead  in  proceedings  under  the 
act  of  1853.  There  must  be  some  proof  of  unsuccessful 
efforts  to  find  him.  UlricKs  Estate^  14  Phila.,  243.  9.  After 
seven  years  without  information  of  an  absentee  he  will  be  pre- 
sumed dead,  and  letters  of  administration  may  be  granted  upon 
his  estate.  Hoskins  vs.  Lindsay,  3  York  Record,  75.  i  Dela- 
ware Co.,  249.  10.  Where  a  person  has  been  absent  and 
unheard  of  for  seven  years,  and  the  facts  proven  show  a  pre- 
sumption of  death,  distribution  of  the  estate  of  such  absent 
person  should  not  be  had  without  an  administration.  Wislers 
Estate,  6  Montgomery  Co.,  159. 

II.  Neglect  to  appear  at  trial.  Absence  of  counsel 
or  absence  of  the  defendant  at  the  trial  is  not  good  cause  for 
a  new  trial.  Ranch  vs.  Morton,  5  Luzerne  Law  Times,  N.  S., 
III.     Amwakews.  Gerhard,  11  Lancaster  Bar,  191. 

Accident  Insurance. 

I.  Neglect  to  avoid  danger.  A  policy  of  insurance 
disclaimed  any  liability  on  the  part  of  the  company  when  the 
death  or  injury  was  caused  by  voluntary  exposure  to  unnec- 
essary danger,  or  by  walking  on  the  roadbed  or  bridge  of  any 
railway.  It  appeared,  that  the  insured  left  the  cars  when  the 
train  came  to  a  standstill  on  a  drawbridge  at  night,  and  fell 
through  a  hole  caused  by  the  removal  of  planks  during 
repairs,  and  received  fatal  injuries  therefrom.  Held,  that 
exposure  to  a  hidden  danger,  without  any  knowledge  of  it, 
did  not  constitute  voluntary  exposure.     Burkhard  vs.  Ins,  Co,, 

I  Lancaster  Review,  39.     31  Pittsburg  Journal,  384. 

II.  Neglect  by  exposure  to  danger.    Where  a  policy 
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of  an  accident  association  provided  that  the  insurance 
extended  only  to  bodily  injuries  effected  through  external, 
violent  and  accidental  means,  and  not  to  bodily  injury  where 
there  shall  be  no  visible  or  external  sign,  nor  to  any  death  or 
disability  caused  by  the  taking  of  poison,  or  by  suicide,  or  by 
self-inflicted  injuries,  or  as  to  the  result  of  voluntary  exposure 
to  unnecessary  danger  or  perilous  adventure,  the  plaintiff 
cannot  recover  for  the  death  of  a  party  who  unintentionally 
drank  poison  under  the  belief  that  it  was  whisky.  Pollock  vs. 
Accident  Ass'n,  12  W.  N.,  251.    31  Pittsburg  Journal,  55. 

III.  Neglect  of  prompt  notice  of  injury,  i  .  A  party 
insured  in  an  accident  association  gave  notice  within  one 
month  of  an  injury  received  to  his  eyes.  Held,  that,  under  the 
circumstances,  this  was  in  time,  although  the  policy  required 
immediate  notice.  People's  Accident  Ass'n  vs.  Smith,  37 
Pittsburg  Journal,  105.  2.  Each  new  injury  to  the  holder 
of  a  policy  of  accident  insurance  requires  a  new  notice  and 
new  proof  of  the  company,  and  it  should  be  promptly  given. 
Spicervs.  Ins.  Co.,  16  Pa.  County,  163. 

IV.  Neglect  of  self-protection.  In  an  action  upon  a 
policy  of  accident  insurance,  which  provided  that  the  company 
would  not  be  liable  if  the  insured  was  killed  or  injured  while 
upon  a  railroad  bridge,  trestle  or  roadbed,  it  was  not  a  viola- 
tion of  the  conditions  for  the  insured  to  cross  the  tracks  at  a 
well-recognized  crossing,  although  he  lost  his  life  in  attempt- 
ing to  do  so.    Dougherty  vs.  Ins,  Co,,  1 54  Pa.,  385. 

V.  Neglect  in  transfer  of  policy.  A  man,  about 
leaving  home,  purchased  an  accident  insurance  ticket,  which, 
by  its  terms,  was  not  transferable,  under  pain  of  forfeiture. 
He  handed  the  ticket  to  his  wife,  telling  her  to  take  it,  and 
take  care  of  it,  and  if  he  was  killed  on  his  journey,  she  would 
be  ^3000  better  off.  Held,  that  these  facts  were  insufficient  to 
establish  a  gift  of  the  ticket  to  the  man's  wife,  as  against  his 
creditors,  as  it  was  not  proved  that  the  insured  intended  to 
part  with  both  the  possession  and  property  of  the  ticket. 
WiUianis  Appeal,  3  Eulp,  155. 
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VI.  Neglect  to  be  entirely  disabled.  Where  a  policy 
of  insurance  provides  for  the  payment  of  a  certain  weekly  sum 
to  a  member  of  the  association  in  case  of  injury  by  accident, 
which  injury  shall  immediately  and  wholly  disable  him  from 
work,  the  assured  is  not  entitled  to  any  indemnity  in  case  of 
injury  by  accident  which  only  partially  disables  him  from 
attending  to  business.  Gracey  vs.  Ins,  Ass'n,  38  Pittsburg 
Journal,  25. 

VII.  Neglect  in  the  nature  of  the  injury.  A  policy 
of  an  accident  insurance  company  provided,  that  the  insurance 
should  not  extend  to  an  injury  caused  by  poison  in  any  form 
or  manner.  On  a  suit  on  the  policy,  it  appeared  that  the 
holder  was  stung  by  some  venomous  insect.  The  court  left  it  to 
the  jury  to  say  whether  the  injury  resulted  from  poison  in  the 
sense  in  which  the  term  was  used  in  the  policy.  Preferred 
Accident  Ass'n  vs.  Beide/man,  i  Moaaghan,  48 1 . 

Account. 

I.  Neglect  to  exhibit.  If  one  who,  by  agreement,  is 
bound  to  keep  an  account  of  profits,  refuses  or  neglects  to 
produce  it  on  the  trial  of  a  cause,  involving  a  settlement  of  such 
account,  the  jury  will  be  justified  in  charging  him  with  all 
the  profits  that  might  have  been  received.  Dickey  vs.  McCul-- 
lough,  2  W.  &  S.,  88. 

II.  Neglect  in  entries.  Receiving  an  account  without 
objection  does  not  preclude  the  party  from  afterwards  show- 
ing an  unobserved  error.    Jones  vs.  Dunn^  3  W,  &  S.,  109. 

Account  Render. 

Neglect  in  auditor's  account.  A  report  of  auditors 
in  an  action  of  account  render  is  totally  unlike  in  effect  to 
a  report  of  auditors  in  an  orphans*  court.  It  is  not  subject 
to  a  revision  by  the  court  on  its  merits.  The  report  is  final, 
both  in  fact  and  law.  The  court  can  only  interfere  where 
the  auditors  have  been  guilty  of  misconduct.  Little  vs.  Stan- 
ton, 32  Pa.,  300. 
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Act  of  Assembly. 

I.  Neglect  in  the  title,     i.  A  title  of  an  act  declaring 
it  to  be  a  supplement  to  a  former  act  is  a  sufficient  statement 
of  the  subject-matter,  if  the  subject  of  the  supplemental  act  be 
germane  to  the  subject  of  the  original  act.    Comm,  vs.  Coal  Co.^ 
164  Pa.,  284.     2.  It  is  only  necessary  that  the  title  of  an  act 
should  fairly  give  notice  of  the  subject.    It  need  not  be  a  com- 
plete index  of  the  contents.     Carother's  Appeal,  Ii8  Pa.,  468. 
Allegheny  Co  Home's  Case,  yy  Pa.,  78.     3.  The  title  to  an 
act  of  assembly  need  not  be  an  index ;  but  all  the  subjects 
dealt  with  in  the  act  must  be  cognate  to  the  title.     If  a  sub- 
ject not  indicated  by  the  title,  and   not   cognate  to   it,  be 
embodied  in  the  act,  that  part  of  the  act  not  referred  to  in  the 
title  is  void.     ScAallvs.  Norristown,  ^  Luzerne  Register,  78. 
Conm.  vs.  Vanloon,  4  Kulp,  338.    4.  The  title  of  an  act  of 
assembly  must  not  only  embrace  the  subject  of  the  legislation, 
but  must  also  express  the  same  so  clearly  as  to  give  notice  of 
the  legislative  purpose.    Phcefdxville  Road,  In  re  log   Pa., 
44-   Rogers  vs.   Improvement  Co,^  Idem   109.     5.  An  entire 
act  of  assembly  is  not  necessarily  unconstitutional  because  the 
title  fails  to  give  notice  of  some  particular  matter  contained 
therein.    The  rule  has  been  to  sustain  that  portion  of  which 
the  title  gives  notice.     Dewhurstws,  Allegheny,  95  Pa.,  437. 
6.  It  is  sufficient  if  the  title  of  an  act  fairly  gives  notice  of  its 
subject  as  reasonably  to  lead  to  an  inquiry  into  the  body  of  the 
bill.    State  Line  R,R,  Co.'s  Appeal,  77  Pa.,  429.     7.  A  title 
conveying  a  belief  that  one  subject  is  the  purpose  of  the  bill, 
while  a  different  one  is  its  subject,  tends  to  mislead,  and  stands 
on  a  different  footing  from  one  merely  general  in  its  terms. 
Unian  Pass,  Co's  Appeal,  81  x,  Pa.,  91. 

II.  Neglect  IN  FRAMING,  i.  Mere  generality  of  mean- 
ing in  the  title  of  an  act  of  assembly  ought  not  to  avoid  a  law. 
But  a  restriction  in  a  title,  which  tends  to  mislead,  stands  on 
a  different  footing.  Dorsey's  Appeal,  72  Pa.,  195.  2.  A 
mere  clerical  error  in  an  act  of  assembly  apparent  on  its  face 
may  be  corrected  by  the  courts  from  the  context.  Lancaster 
County  vs.  Frey,  128   Pa.,  593.     3.  In  judicial  proceedings,  a 
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court,  through  its  general  powers,  may  supply  defects  of  legis- 
lation. Weber  vs.  Reinhard,  73  Pa.,  377.  4.  If  an  act  of 
assembly  be  a  manifest  breach  of  the  constitution  of  the  state, 
it  is  not  only  the  right,  but  the  duty,  of  the  court  to  pronounce 
such  act  void.  Eakin  vs.  Raub^  12  S.  &  R.,  330.  5.  In 
cases  of  irreconcilable  repugnancy,  it  is  the  last  part  of  a  statute 
which  is  taken  to  express  the  intent  of  the  lawgiver.  Packer 
vs.  R,  R.  19  Pa.,  211.  6.  The  courts  will  not  declare  an  act 
of  assembly  void  unless  it  violates  the  constitution,  clearly, 
palpably,  plainly,  and  in  such  a  manner  as  to  preclude  doubt 
or  hesitation.     Speer  vs.  Blairsville,  50  Pa.,  150. 

III.  Neglect  in  passing.  Nothing  but  a  clear  violation 
of  the  constitution,  a  clear  usurpation  of  power  prohibited,  will 
justify  the  judicial  department  in  pronouncing  an  act  of  the 
legislative  department  unconstitutional  and  void.  If  the  act  is 
within  the  scope  of  their  authority  it  must  stand.  Powell  vs. 
Comm.,  1 14  Pa.,  265. 

IV.  Neglect  in  transcribing.  A  mistake  in  reciting  a 
name  in  a  statute  will  not  vitiate  the  law,  provided  the  court 
is  satisfied  what  association  was  intended,  and  that  there  was 
none  other  in  the  township  formed  for  any  similar  purpose.  It 
has  been  held,  that  no  mere  misnomer  in  the  name  of  a  person 
or  corporation  mentioned  in  an  act  of  congress  is  fatal  to  its 
validity,  if  the  person  or  corporation  really  intended  can  be 
collected  from  the  terms  of  the  statute.  Tyson  vs.  School 
Directors,  51  Pa.,  15. 

V.  Neglect  of  constitutionality,  i.  In  order  to 
justify  a  court  in  pronouncing  an  act  of  the  legislature  void, 
either  in  whole  or  in  part,  it  must  be  able  to  vouch  some 
exception  or  prohibition  clearly  expressed  or  necessarily 
implied.  Where  there  is  any  doubt,  it  should  be  resolved  in 
favor  of  the  constitutionality  of  the  act.  Comm.  vs.  Butler,  99 
Pft->  535-  2.  An  act  of  assembly  will  not  be  declared  void 
because  some  portions  thereof  are  unconstitutional.  Wynkoop 
vs  Cooch,  89  Pa.,  450. 

VI.  Neglect  in  being  retrospective,     i.  There  is  no 
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clause,  either  in  the  federal  or  state  constitution,  which  pro- 
hibits retrospective  laws.  It  is  not  a  valid  objection  that  a 
statute  divests  vested  rights.  The  legislature  cannot  impair 
the  obligations  of  a  contract,  or  pass  an  ex  post  facto  law.  An 
ex  post  facto  law  is  one  which  makes  an  act  punishable  in  a 
manner  in  which  it  was  not  punishable  when  it  was  com- 
mitted. Such  a  law  relates  to  penal  and  criminal  proceedings, 
which  impose  punishments  or  forfeitures,  and  not  to  civil  pro- 
ceedings, which  affect  private  rights  retrospectively.  All  acts 
curing  irregularities  in  legal  proceedings  necessarily  divest 
vested  rights  of  the  parties.  Grim  vs.  School  District,  57  Pa., 
435.  2.  Retrospective  laws  generally  work  injustice,  and 
ought  to  be  so  construed  only  when  the  mandate  of  the  legis- 
lature is  imperative.  Taylor  vs.  Mitchell,  57  Pa.,  209.  3. 
An  act  of  assembly  cannot  have  a  retroactive  operation, 
which  would  defeat  rights  vested  before  its  passage.  Dillon 
vs.  Dougherty,  2  Grant,  99. 

VII.  Neglect  in  construing,  i.  A  single  sentence, 
even  though  it  form  a  separate  section  of  a  statute,  is  not  to  be 
construed  apart  from  the  context.  Stnall  vs.  Small,  129  Pa., 
366.  2.  It  is  the  safest  rule  of  construction  to  attribute  to  the 
plain  language  of  a  statute  the  natural  meaning  which  plain 
men  give  to  it.  Contemporaneous  exposition  of  a  statute  is 
always  an  important  guide  in  its  interpretation.  It  is  the  duty 
of  the  court  to  look  into  the  effects  and  consequences  that 
must  follow  the  construction  of  a  statute  submitted  to  it,  as 
well  as  into  the  intention  in  passing  it.  Comm,  vs.  Grant,  2 
Woodward's  Decisions,  379.  Schepp  vs.  Reading,  Idem,  460. 
3.  Acts  of  assembly  are  to  be  construed  according  to  their 
terms,  not  according  to  their  titles.  Commomvealth  vs.  Connell, 
2  Luzerne  Register,  i .  4.  A  general  statute  will  not  affect  the 
repeal  by  implication  of  a  prior  local  statute,  relating  in  part 
to  the  same  subject-matter,  if  the  two  can  be  reasonably  so 
construed  as  to  stand  together.  Harrisburg  vs.  Sheck,  104 
^^9  53-  5*  '^  construing  a  statute,  the  previous  law,  the 
supposed  evil,  the  remedy  desired,  the  language  of  the  statute, 
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and  its  reasonable  import  must  be  considered.  Cumberla$id 
Co,  vs.  Boydy  113  Pa.,  52.  6.  In  construing  a  statute,  the 
real  intention  will  prevail  over  the  literal  sense  of  the  terms. 
If  the  expression  of  a  statute  be  special,  but  the  reason  general, 
the  expression  is  deemed  general.  Eshleman's  Appeal^  74 
Pa.)  42.  7.  Where  an  ambiguous  term  or  an  elliptical  phrase 
is  used  in  a  statute,  the  court  will,  in  construing  the  same,  have 
regard  to  the  spirit  and  object  of  the  act.  Pkila,  vs.  R.  W.  Co.^ 
102  Pa.,  190. 

VIII.  Neglect  in  interpreting,  i  .  An  arbitrary  inter- 
pretation by  one  legislative  body  of  an  act  of  assembly  passed 
by  their  predecessors,  is  not  legal  interpretation,  but  a  substi- 
tution of  the  language  and  meaning  of  one  for  the  other.  The 
legislature  has  no  power  to  direct  the  judiciary  in  the  inter- 
pretation of  statutes  previously  passed.  Such  a  mandate  is 
void.  Reiser  vs.  Wm,  Te// Assn,,  ^gVei.y  137.  2.  If  there  be 
language  in  an  act  of  incorporation  ambiguous  or  indefinite, 
it  must  be  interpreted  in  view  of  the  objects  of  the  law,  its 
purposes,  and  the  appropriateness  of  the  language  in  relation 
to  the  supposed  object  of  the  legislature.  Moyer  vs.  Slate  Co., 
71  Pa.,  293.  3.  Where  two  statutes  contain  repugnant  pro- 
visions, the  one  last  signed  by  the  governor  is  a  repeal  of  the 
one  previously  signed.  Batik  vs.  Cotnm.  26  Pa.,  446.  4.  No 
matter  how  broad  the  language  of  a  statute,  or  how  inartistic, 
the  rule  of  interpretation  is,  that  it  must  be  restricted  to  the 
manifest  scope  and  purpose  of  the  enactment.  Comm.  vs. 
Reifsnyder^  3  Pa.  Dist.  193. 

IX.  Neglect  in  repealing,  i.  A  previous  local  statute 
is  not  repealed  by  a  subsequent  general  statute  inconsistent 
with  it,  unless  words  of  repeal  are  employed  for  that  purpose, 
or  the  intention  to  repeal  is  apparent.  Schroder  vs.  Lancaster, 
170  Pa.,  136.  Seifriedvs,  Comm,,  loi  Pa.,  200.  2.  The 
repeal  of  statutes  by  implication  is  not  favored.  If  there  be 
two  affirmative  statutes  on  the  same  subject,  there  must  be  a 
clear  inconsistency  or  repugnancy,  that  the  latter  one  may 
repeal  the  former.     Barber  In  re,  86  Pa.,   392.     Somerset 
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Road,  74  Pa. 1 6i.  3.  An  act  of  assembly  cannot  be  repealed 
by  non-user.  It  can  be  repealed  only  by  express  provision  of 
a  subsequent  law,  or  by  a  clause  of  such  subsequent  law  so 
positively  repugnant  to  its  provisions  that  the  two  cannot  stand 
together  or  be  consistently  reconciled.  Homer  ws.  Comm,,  106 
Pa«,  221.  4.  Express  provision  of  a  subsequent  law  is  not 
absolutely  necessary  to  repeal  a  statute.  It  may  be  repealed 
by  necessary  implication.  The  leaning,  however,  of  the  courts 
is  strongly  against  repealing  the  positive  provisions  of  a  former 
statute  by  construction.  The  more  natural  inference  is  that 
the  legislature  intended  the  new  law  to  be  auxiliary  to  the  old 
law.  To  abrogate  the  latter,  there  should  be  a  manifest  and 
total  repugnancy  in  the  provisons  of  the  new  law.  Siefred  vs. 
Comrn,,  loi  Pa.,  200.  31  Pittsburg  Journal,  303.  5.  A 
subsequent  statute,  revising  the  whole  subject-matter  of  a 
former  one,  and  evidently  intended  as  a  substitute  for  it, 
although  it  contains  no  express  words  to  that  effect,  operates 
as  a  repeal  of  the  former.  A  later  statute  is  not  always  to  be 
construed  as  a  repeal  of  a  prior  one,  unless  there  be  a  con- 
trariety or  repugnance  between  them.  Courts  of  law  will  not 
&vor  a  repeal  by  implication,  unless  the  repugnance  be  quite 
plain.  Comm.  vs.  Gregory,  2  Parsons,  245.  6.  A  general 
statute  without  negative  words  does  not  repeal  a  previous 
statute,  which  is  particular,  even  though  the  provisions  of  the 
one  be  different  from  the  other.  Morrison  vs.  Fayette  Co,,  1 27 
Pa.,  1 10.  Comrn,  vs.  R,  R,,  52  Pa.,  506.  Comm,  vs.  Shepp^ 
I  Woodward's  Decisions,  123. 

X.  Neglect  to  prove.  Where  the  statute  law  of  another 
state  is  invoked  in  the  trial  of  a  cause  in  Pennsylvania,  its 
existence  must  be  formally  proved  by  competent  evidence. 
Mere  assertions  by  counsel  as  to  such  law  will  not  suffice. 
Siegelvs.  Robinson,  56  Pa.,  20. 

'Actions. 

I.  Neglect  in  the  forum.  An  action  against  a  muni- 
cipal corporation  is  local,  and  must  be  brought  and  tried  in 
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the  court  of  the  proper  county.     Church  vs.  Scranton^  12 

Luzerne  Register,  400. 

II.  Neglect  in  form,  i  .  A  change  in  the  form  of  action 
will  be  allowed  where  necessary  for  a  proper  decision  of  the 
cause  upon  its  merits,  upon  the  payment  of  all  costs  to  that 
date.  NoU  vs.  Crosscup,  3  Pa.  County,  43 1 .  Oxtey  vs.  Arnold, 
2  Lancaster  Review,  205 .  SoUenbergervs,  Schnader,  9  Luzerne 
Register,  2.  i  Kulp,  6.  2.  Case  is  the  proper  remedy  for 
injury  not  committed  with  force,  or,  having  been  so  committed, 
where  the  injury  is  not  immediate,  but  consequential.  The 
torts  which  this  form  of  action  is  used  to  redress  are  either  by 
nonfeasance,  by  misfeasance,  or  by  malfeasance.  Leary  vs. 
Harter,  Leg.  Gaz.  Report,  21.  3.  Where  a  wrong  form  of 
action  is  adopted,  and  the  parties  go  to  trial  on  the  merits, 
without  objection  to  the  form  of  the  remedy,  the  supreme 
court  will  not  notice  the  point  on  a  writ  of  error.  Bennet  vs. 
Bullock,  35  Pa.,  364.  4.  Proceedings  before  a  justice  will 
be  reversed  where  the  record  shows  a  total  change,  not  only 
in  the  form,  but  in  the  cause  of  action.  Gibbons  vs.  Wandell, 
12  Luzerne  Register,  162.  5.  A  motion  to  amend,  by  chang- 
ing the  form  of  action,  when  not  made  until  six  months  after 
a  judgment  of  nonsuit  has  been  entered,  and  after  the  action 
is  barred  by  the  statute  of  limitations,  is  too  late.  Bitterling 
vs,  Deshler,  160  Pa.,  i.  6.  Under  a  count  for  goods  sold 
and  delivered  in  an  action  of  assumpsit,  there  ought  not  to  be 
a  recovery  simply  for  the  negligence  of  the  defendant  as  bailee. 
An  objection  to  the  practice  of  trying  cases  on  the  general 
issue  is,  that  the  plaintiff  cannot  discover,  in  general,  before 
he  comes  to  trial,  what  defence  he  will  have  to  encounter.  It 
is  true,  that  in  many  cases  the  owner  of  goods  wrongfully 
taken  or  detained  by  another,  may  waive  the  tort  and  recover 
on  a  count  for  money  had  and  received  in  assumpsit.  But  then 
there  must  be  some  evidence  of  a  conversion.  Satterlee  vs. 
Melick,  76  Pa.,  65.  7.  If  a  judgment  be  opened  upon  an 
affidavit  of  defence,  and  the  defendant  be  allowed  to  defend 
upon  the  merits,  he  will  not,  upon  the  trial,  be  permitted  to 
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except  to  the  form  of  action.  Ekelvs.  Snively,  3  W.  &  S., 
272.  8.  Where  injuries  are  inflicted  by  a  servant  in  the  course 
of  his  employment,  but  without  the  command  or  assent  of  his 
master,  case  and  not  trespass  is  the  proper  form  of  action  to 
recover  damages  from  the  master.  Where  damages  are  claimed 
by  a  husband  for  the  loss  of  his  wife's  services,  resulting  from 
a  personal  injury  to  her,  case  is  the  proper  form  of  action.  To 
maintain  trespass  vi  etamds  against  the  master,,  it  must  appear 
that  the  act  was  done  with  his  assent.  Drew  vs.  Peer^  93 
Pa.,  234. 

III.  Neglect  of  jurisdiction,  i.  An  action  may  be 
maintained  in  this  state  against  a  foreign  corporation,  process 
having  been  served  here,  to  recover  damages  in  an  action  ex 
delicto^  for  negligence  causing  death  in  another  state,  where  a 
statute  of  such  state  is  similar  to  the  Pennsylvania  statute 
authorizing  such  action.  Knight  vs.  R.  R,,  108  Pa.,  250. 
2.  A  general  and  unqualified  appearance  by  counsel  for 
defendant,  entered  in  the  proper  docket,  is  a  waiver  of  all 
defects,  affecting  the  notice,  process  or  service  necessary  to 
obtain  jurisdiction  over  defendant.  Kemmerer  vs.  Markle^  7 
Kulp,  262.  3.  When  a  defendant  in  an  action  is  not  within 
the  jurisdiction  nor  has  a  residence  there,  and  does  not  volun- 
tarily appear  to  answer  to  the  suit,  by  himself  or  his  attorney, 
notice  of  the  suit  or  even  process  duly  served  in  another 
jurisdiction  will  have  no  e3Ctra-territorial  effect.  Scott  vs.  Noble^ 
72  Pa.,  120. 

IV.  Neglect  to  institute,  i.  The  presumption  of 
law,  that  a  debt  has  been  paid,  or  a  right  of  way  has  been 
granted,  or  a  bond  or  mortage  or  legacy  has  been  satisfied, 
are  either  conclusive,  and  may  be  made  by  the  court,  or  incon- 
clusive, and  can  only  be  found  by  a  jury.  Kane  vs.  Fisher 
2  W.,  246.  Faulk  vs.  Brozvn^  Idem,  209.  SummennlU  vs. 
HoUiday^  i  W.,  507.  2.  A  court  of  equity,  which  is  never 
active  in  relief  against  conscience  or  public  convenience,  has 
always  refused  its  aid  to  stale  demands,  when  the  party  has 
slq)t  on  his   rights,  or  acquiesced  for  a  great  length  of  time. 
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Nothing  can  call  forth  this  court  into  activity,  but  conscience, 
good  faith  and  reasonable  diligence.  Where  these  are  want- 
ing, the  court  is  passive  and  does  nothing ;  laches  and  neglect 
are  always  discountenanced.     Hayes'  Appeal,  113  Pa.,  380. 

3.  The  common  law  maxim,  that  wherever  there  is  a  right 
there  is  a  remedy,  has  not  been  adopted  by  courts  of  equity. 
One  may  sleep  upon  his  right  until  he  loses  it.  If  he  looks 
on  and  allows  large  sums  to  be  expended  and  intervening 

,  interests  to  grow  up,  the  fact  that  he  might  have  successfully 
objected  at  the  outset  will  not  avail.  Long  delay  will  often^be 
regarded  as  laches  sufficient  to  stay  the  intervention  of  equity. 
Pawer^s  Appeal,  125  Pa.,  175.  Penna,  R.  R's  Appeal^  125 
Pa.,  203. 

V.  Neglect  in  instituting,  i.  No  action  lies  ,to 
recover  damages  for  the  prosecution  of  a  civil  suit  however 
unfounded,  where  there  has  been  no  actual  interference  wi^h 
either  the  person  or  property  of  the  defendant.  Muldoon  vs. 
Rickey,  103  Pa.,  no.  2.  No  person  can  institute  or  carry 
on  a  suit  in  the  name  of  the  city,  unless  the  proper  authorities 
authorize  it,  or  adopt  the  act  after  the  suit  is  commenced. 
PhUa,  vs.  Strawbridge,  12  Phila.,  482.  3.  A  party  cannot 
sue  upon  a  cause  of  action  until  it  has  accrued,  but  a  defend- 
ant may  defend  by  means  of  facts  which  occurred  after  su|t 
brought.      Columbus  Bank    vs.  U,  S,  Bank,  4  Clark,   128. 

4.  Plaintiffs  brought  suit  prematurely  before  a  ju$tice  pf  the 
peace,  and  the  debt  not  being  due,  judgment  was  rendered 
in  favor  of  the  defendant.  After  the  debt  matured,  a  second 
suit  was  brought  before  another  justice.  Held,  that  the  prior 
action  was  a  bar  to  the  second  suit.  Buzzard  vs.  Neuhart,  3 
Montgomery  Co.,  29.  5.  The  ordinary  penalty  for  bringing 
an  unfounded  action  is  recovery  of  costs,  and  recoveiy  for 

.  the  misuse  of  civil  process  is  confined  to  cases  of  the  seizure 
of  the  person  or  goods  of  the  defendant.  Comm.  vs.  Improve- 
ment  Co.,  163  Pa.,  lOi.  6.  A  party  who  brings  one  suit  in 
a  court  of  competent  jurisdiction  must  finish  it  before  he  can 
be  allowed  to  bring  another  for  the  same  cause  of  action  in  a 


IN    PENNSYLVANIA  1 7 

Actions — Continued. 

court  of  co-ordinate  jurisdiction.     Bank  vs.   Teese^  6  Lan- 
caster Review,  63. 

VI.  Neglect  to  prosecute,  i.  A  plea  of /«  pendens 
must  aver  that  there  have  been  proceedings  in  the  former  suit. 
If  it  appears  from  the  plea  that  the  former  suit  has  not  been 
prosecuted  with  due  diligence,  unless  the  delay  is  satisfactorily 
accounted  for,  the  plea  will  be  overruled.  Raessler  vs.  Mutual 
Asm,^  I  Northampton  Co.,  i.  2.  In  the  absence  of  a  rule  of 
court  making  delay  in  the  prosecution  of  a  suit  an  abandon- 
ment ipso  facto ^  plaintiff  may  file  his  declaration  and  proceed 
to  trial  many  years,  in  the  present  case  seventeen,  after  the 
institution  of  the  suit,  it  having  been  within  the  power  of 
'■■  either  party  to  speed  the  case.     The  age  of  the  suit  should 

not  be  allowed  to  prejudice  the  jury  as  to  its  merits.  Malone 
vs.  Hayman,  25  Pittsburg  Journal,  189.  3.  The  mere 
institution  of  a  suit  does  not  of  itself  relieve  a  person  from  the 
charge  of  laches.  He  should  diligently  prosecute  it  or  the  con- 
sequences may  be  the  same  as  if  no  action  was  begun.  Waring 
vs.  R.  R.^  16  Pa.  G)unty,  283,  Bryan  vs.  Zimmerly^  Idem,  564. 
I  VII.  Neglect  in  separating.     Where  a  contract    is 

made  with  several  parties  jointly,  separate  actions  cannot  be 
maintained  thereon.     Boner  vs.  Luhman,  6  Kulp,  97. 

VIII.  Neglect  in  the  cause,  i.  A  mere  suit,  how- 
ever malicious  or  unfounded,  cannot  be  the  ground  of  an 
action  for  damages,  if  the  defendant  be  not  arrested  or  his 
property  seized.  The  plaintiff  is  punished  by  the  payment  of 
costs.  Mayer  vs.  Walter,  64  Pa.,  289.  2.  The  court  will 
never  permit  a  party  to  shift  his  ground  or  enlarge  its  surface 
by  introducing  an  entirely  new  and  different  cause  of 
action,  especially  when  by  reason  of  the  statute  of  limitations, 
or  an  award  of  arbitrators,  or  for  some  good  reason,  it  would 
work  an  injury  to  the  opposite  party.  Trego  vs.  Lewis,  58 
Pa.  I  469.  3.  Causes  of  action  arising  ex  delicto  cannot  be 
joined  with  those  arising  ex  contractu ;  such  ground  would 
be  good  ground  for  demurrer,  arrest  of  judgment  or  writ  of 

error.     Pettit  vs.  Sanger^  2  Pearson,  84. 
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IX.  Neglect  to  join  all  parties,  i.  Where  a  promise 
was  made  to  two  parties,  and  both  of  them  had  a  legal  interest 
in  its  performance,  their  interest  in  the  contract  itself  was 
joint,  and  they  could  only  sue  upon  it  jointly.  The  non- 
joinder of  one  can  usually  be  cured  by  amendment  in  the 
court  below.  Taylor  vs.  Gould ^  57  Pa.,  155.  2.  Several 
defendants  cannot  be  joined  in  an  action  ex  contractu^  unless 
their  liability  be  joint,  which  cannot  be  if  the  contract  be 
several.  A  joint  action  cannot  be  maintained  against  the 
maker  and  endorser  of  a  promissory  note.  Fawcett  vs.  Fell^ 
yy  Pa.,  308.  3.  If  a  bond  be  given  to  several  obligees,  they 
must  all  join  in  the  action,  unless  some  be  dead,  which  &ct 
must  be  stated  in  the  declaration.  Sweigart  vs.  Berk^  8  S.  &  R., 
311.  4.  The  husband  must  be  j,oined  in  suits  brought  for 
injuries  done  to  his  wife,  by  the  rules  of  law.  Joint  tenants 
must  join  in  ejectment.  The  rule,  that  there  can  be  sever- 
ance in  personal  actions  applies  to  plaintiffs  only.  Gallagher  vs. 
Jackson^  I  S.  &  R.,  492.  Donaldson  vs.  Maginnis^  4  T.,  1 27. 
Milne  vs.  Cumtnings,  4  T.,  577.  5.  When  a  lessor  and  his 
sureties  covenanted  to  pay  rent,  the  covenant  is  joint,  and  an 
action  cannot  be  maintained  against  the  sureties  alone,  for 
rent  which  accrued  under  the  lease.  Phila.  vs.  Reeves,  48 
Pa.,  472. 

X.  Neglect  by  misjoining  parties.  At  common  law 
the  misjoinder  of  a  person  who  was  no  party  to  the  contract 
could  not  be  cured  by  a  nolle  prosequi.  But  our  acts  relating  to 
amendments  permit  the  striking  out  of  a  name  at  any  stage  of 
the  proceedings.  It  is  not  too  late  to  strike  out  a  name  after 
verdict  rendered,  but  before  judgment.  Gamer  vs.  Fricke,  57 
Pa.,  318. 

XI.  Neglect  to  include  joint  debtors.  At  the  coir>- 
mon  law,  if  a  creditor  took  j  udgment  and  liquidated  it  against  one 
joint  debtor,  he  lost  all  right  to  bring  suit  for  the  same  claim 
against  the  other  joint  debtor  or  debtors.  Pennsylvania  has 
abrogated  this  technical  rule  on  account  of  its  injustice  and 
permits  a  subsequent  suit  to  be  brought  ag^nst  joint  debtors 
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not  included  in  the  original  action.    Bennett  vs.  Caldwell^  70 

Pa.,  257. 

XII.  Neglect  in  names  op  parties,     i.  Whenever  it 
shall  appear  that  a  mistake  or  omission  has  been  made  in  the 
names  of  parties  to  an  action,  the  courts  are  authorized  by  the 
act  of  May  4,  1852,  in  any  stage  of  the  proceedings,  to  per- 
mit amendments,  Fidler  vs.  Hershey,  90  Pa,,  363.     2.  By  the 
acts  of  assembly  relating  to  amendments,  it  is  the  right  of 
parties  to  strike  out  the  names  of  either  plaintiffs  or  defend- 
ants, when  there  is  an  allegation  of  mistake  either  in  fact  or 
law.     Cochran  vs.  Arnold,  58  Pa.,  399.     Rangier  vs.  Hum- 
null,  37  Pa«,    130.      3.  Misnomer  of  a  corporation  as  well 
as  of  a  natural  person  must  be  pleaded  in  abatement.     That 
there  never  was  such  a  person  or  corporation  as  the  plaintiiis 
goes  to  the  right  of  action  and  is  pleadable  in  bar.     North- 
umberland Bank  vs.   Eyer,   60  Pa.,   436.      4.   Where   an 
amendment  in  the  names  of  the  parties  is  allowed  after  the 
jury  are  sworn,  they  should  be    re-sworn  according  to  the 
amended  condition  of  the  record.     Maffit  vs.  Rynd,  69  Pa., 
380.     5.  Where  a  mistake  is  made  in  the  name  of  the  defend- 
ant in  a  writ,  the  court  will  allow  an  amendment.  Linnard  vs. 
Booz,  I  W.  N.,  82.       Gustine   vs.   Cummings,    Idem,   105. 
6.  A  slight  variance  in  the  names  of  plaintiff  or  defendants  is 
not  material.     The  principle  of  idem  sonans  applies.     Cesser 
vs.  Brauftfeld,  13  W.  N.,  209.     7.  For  torts  arising  from  con- 
tract which  consist  in  a  mere  omission  of  a  contract  duty,  an 
action  on  the  case  may  be  brought  by  the  party  injured,  and 
cannot  be  by  the  master.     At  law,  a  mother  has  no  implied 
right  to  the  services  of  her  minor  child,  she  not  being  bound 
for  his  maintenance.      It  requires  special  legislation,  such  as 
the  act  of  April  26,  1855,  to  give  mothers  a  right  of  action 
for  negligence  that  causes  the  death  of  a  child.     Fairmaunt 
Passenger  Railway  vs.  Stutter,  54  Pa.,  375.     Penna.  R.  R.  vs. 
Keller,  67  Pa.,  300.     8.  If,  on  motion  of  the  plaintiff,  the  court 
add  the  name  of  a  defendant  without  notice  to  such  person, 
the  party  must  be  brought  into  court  by  an  aUas  or  a  rule  to 
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appear  and  plead.  Leonard  vs.  Parker,  72  Pa.,  236.  9.  As 
a  general  rule,  an  action  on  a  contract  must  be  brought  in  the 
name  of  the  party  having  the  legal  interest  therein.  A  third 
party  may  sue  in  his  own  name  upon  a  contract  made 
expressly  for  his  benefit,  where  his  release  would  discharge 
the  promissor,  but  not  where  it  would  leave  him  liable  to  an 
action  by  the  other  contracting  party.  Kountz  vs.  HoUhousey 
85  Pa.,  235.  Guthrie  vs.  Kerr,  85  Pa.,  308.  10.  Under 
the  act  of  1852,  the  courts  have  power  in  any  stage  of  the 
proceedings  to  change  or  add  the  names  of  parties  so  as 
to  make  the  record  conform  to  the  issue  tried,  and  no  ver- 
dict should  be  set  aside  where  there  has  been  a  full  trial  upon 
the  merits,  and  the  formal  addition  of  a  party  will  cure  the 
defect  in  the  record.  Patton  vs.  /?.  /?.,  96  Pa.,  169.  1 1.  It 
is  not  error  to  add  the  name  of  a  plaintifT  where  it  has  been 
omitted  by  mistake,  in  order  that  the  parties  to  a  suit  may 
correspond  with  the  contract  declared  on,  where  the  cause  of 
action  is  not  changed,  nor  the  defendant  injured  by  the 
amendment.    Hite  vs.  Kier,  38  Pa.,  72. 

XIII.  Neglect  in  the  parties,  i.  The  rule  is,  that 
if  there  be  a  reasonable  expectation  of  pecuniary  advantage 
from  persons  bearing  the  family  relation  of  parents  and  chil- 
dren, the  destruction  of  such  expectation  by  negligence  occa- 
sioning the  death  of  the  party  from  whom  it  arose  will  sus^n 
the  action.  Penna.  R.  R,  vs.  Adatns,  55  Pa.,  499.  North 
Penna.  R.R.  vs.  Kirk,  90  Pa.,  15.  2.  A  plaintiff  in  a  joint 
action  may  enter  a  nolle  pros,  as  to  a  defendant  pleading  mat- 
ters personal  to  himself,  as  bankruptcy,  infancy,  coverture,  etc. 
Weistws.Jacoby,  62  Pa.,  1 10.  3.  By  the  act  of  April  26,  1855, 
the  right  of  action  in  cases  of  death  from  injuries  was  con- 
ferred only  upon  parents  for  the  loss  of  their  children,  and 
children  for  the  loss  of  parents,  and  reciprocally  upon  hus- 
band and  wife.  The  constitution  of  1873  declares,  that  in 
cases  of  death  the  right  of  action  shall  survive.  The  act  of 
April  15,  185 1,  gave  the  right  of  action  for  such  injuries  to 
the  personal  representatives  of  the  deceased.    The  act  of  April 
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26,  1855,  took  away  this  right  from  the  personal  representa* 
tives  and  conferred  it  only  upon  parents  for  the  loss  of  children, 
and  children  for  the  loss  of  parents,  and  reciprocally  upon 
husband  and  wife.  No  other  person  can  sustain  such  action. 
Books  vs.  Danville,  95  Pa.,  158. 

XIV.  Neglect  in  amending,  i.  The  plaintiff  may 
amend  his  form  of  action  to  conform  to  the  requirements  of 
the  act  of  May  25,  1887.  Dettra  vs.  Elder,  6  Lancaster 
Review,  62.  2.  TheactofMay  10,  1 871,  permitting  amend- 
ments in  the  form  of  actions,  does  not  authorize  the  substitu- 
tion of  an  entirely  new  and  different  form  of  action,  which 
would  work  inj ury  to  the  other  parties.  WhiUaker  vs .  Thompson, 
12  Luzerne  Register,  21.  Tatham  vs.  Ramey,  82  Pa.,  130. 
Tyrrill  vs.  Lamb,  96  Pa.,  464. 

XV.  Neglect  in  date  op  commencing.  A  suit  brought 
before  a  justice  upon  a  claim  not  yet  due  and  dismissed  at  the 
costs  of  the  plaintiff  is  a  final  judgment,  and  a  bar  to  a  subse- 
quent suit.  Buzzard  vs.  Neuhart,  2  Northampton  Co.,  258. 
Lehigh  Valley  Reporter,  369. 

XVI.  Neglect  to  pay  costs.  Where  a  suit  is  discon- 
tinued, a  new  proceeding  for  the  same  cause  of  action  will  be 
stayed,  until  the  costs  in  the  prior  suit  are  paid.  Jackson  vs. 
Thompson,  9  Montgomery  Co.,  28. 

XVIL  Actions  por  negugence.  i.  Where  a  person  is 
injured  in  New  Jersey  and  dies  of  his  injuries  in  Pennsylvania, 
no  action  can  be  brought  in  Pennsylvania  by  the  widow  of  the 
deceased,  suing  for  herself  and  her  children,  unless  there  was  a 
"cgliS^nt  act  or  omission  in  Pennsylvania,  which  was  directly 
responsible  for  the  injury  in  New  Jersey.  Dert  vs.  /?.  R,,  158 
Pa.,  365.  2.  An  action  against  a  railroad  company  for  negli- 
gence in  causing  the  death  of  a  father  is  properly  brought  in 
the  name  of  all  the  children ;  the  recovery  is  for  the  benefit  of 
all,  the  amount  to  be  distributed  as  in  cases  of  intestacy.  The 
value  of  a  life  lost  is  estimated  by  a  pecuniary  standard,  and 
though  the  action  is  in  tort,  yet  under  the  statute  there  can 
be  a  joint  recovery  without  showing  that  a  joint  damage  has 
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been  sustained.  North  Pa.  R.  R.  vs.  Robinson,  44  Pa.,  175. 
3.  An  action  may  be  maintained  in  this  state  against  a  foreign 
corporation,  process  being  served  here,  to  recover  damages  in 
an  action  ex  delicto,  for  negligence  causing  death  in  another 
state,  where  a  statute  of  such  state  is  similar  to  the  Pennsyl- 
vania statute  authorizing  such  actions.  Knight  vs.  R,  R.,  108 
Pa.,  250.  4.  Private  citizens  have  no  right  of  action,  either 
in  law  or  equity,  for  the  suppression  of  a  public  nuisance^ 
unless  they  aver  and  prove  some  special  damage  to  themselves. 
Mechling  vs.  Bridge  Co.,  i  Grant,  416.  5.  In  an  action  ex 
delicto  for  damages  arising  from  negligence,  the  sum  declared 
for  is  the  criterion  of  jurisdiction.  McKinney  vs.  Allen,  i 
Walker,  289.  6.  In  an  action  by  a  husband  for  damages  for 
the  death  of  his  wife  through  the  negligence  of  another, 
where  the  evidence  shows  that  the  deceased  had  been  a 
healthy  woman,  it  is  not  necessary  that  the  plaintiff  should 
show  any  particular  pecuniary  loss.  Delaware  &  Lackawanna 
R.  R.  vs.  Jones,  24  W.  N.,  562.  7.  Negligence  is  want  of 
care  under  the  circumstances.  No  fixed  rule  of  duty  applica* 
ble  to  all  cases  can  be  established.  When  the  standard  of 
duty  shifts  with  the  facts  and  circumstances  developed  at  the 
trial,  what  constitutes  negligence  cannot  be  determined  by  the 
court,  but  must  be  submitted  to  a  jury.  When  a  duty  is 
defined,  a  failure  to  perform  it  is  negligence,  and  may  be  so 
declared  by  the  court.    Penna.  R.  R.  vs.  Coon,  1 1 1  Pa.,  430. 

8.  In  the  trial  of  a  cause  it  is  a  preliminary  question  of  law 
for  the  court  whether  there  is  any  evidence  that  ought  reason- 
ably to  satisfy  the  jury  that  an  alleged  fact  is  established.  If 
the  evidence  is  wholly  insufficient  to  justify  the  jury  in  finding 
for  the  party  on  whom  the  burden  of  proof  rests,  and  the 
court  would  be  justified  in  setting  aside  the  verdict  if  they  did 
so  find,  the  testimony  should  be  withdrawn  from  the  consider- 
ation of  the  jury.    Longenecker  vs.   R.  /?.,   105   Pa.,   328. 

9.  The  act  of  April  15,  185 1,  gave  a  right  of  action  for 
injuries  to  the  personal  representatives  of  the  deceased.  The 
act  of  April  26,  1855,  prescribed  the  persons  for  whose  bene^ 
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fit  such  action  shall  be  prosecuted,  and  no  other  persons  can 
sustain  such  actions.    The  maxim,  acHo  personalis  moritur  cum 
persona^  was  abrogated  in  Pennsylvania  by  the  new  constitution. 
No  compensation  can  be  claimed  in  such  case  for  the  suffering 
of  the  decedent.     Coakley  vs.  R.  i?.,  5  Clark,  444.    Books  vs. 
Danville  28  Pittsburg  Journal,  71.    10.  In  an  action  to  recover 
damages  for  alleged  negligence,  if  the  undisputed  evidence  dis- 
closes no  negligence  on  the  part  of  the  defendant ;  it  is  error 
for  the  court  to  submit  it  to  the  jury  as  an  open  question. 
Where  there  is  affirmative  and  uncontradicted  evidence  of  con- 
tributary  negligence  by  the  plaintiff,  the  court  should  instruct 
the  jury,  that  if  they  believe  the  witness,  their  verdict  must 
be  for  the  defendant.     It  is  error  to  submit  to  the  jury  a  sup- 
posititious case  of  which  there  is  no  evidence.     Reading  & 
Columbia  R.   R.   vs.  Ritclde    I02   Pa.,    425.       Goshom  vs. 
Smiih^   8   W.  BT.,  289.     11.  Where  a   person  whose  death 
has    been   caused    by   negligence   leaves  a  widow,   but  no 
children,  and   also  parents,  the   right  to   recover  damages 
is    by    the    act   of   April   26,    1855,  vested   solely  in   the 
widow.       Lehigh     Iron     Co,     vs.     Rupp,     100     Pa.,     95. 
12.  Under  the  act  of  April  15,  1851,  where  a  person  institutes 
an  action  for  damages  for  personal  injuries  caused  by  the  negli- 
gence of  the  defendant,  but  dies  before  the  case  is  called  for 
trial,  the  executors  or  administrators  of  the  deceased  may  be  sub- 
stituted as  plaintiffs.   Birch  vs.R.R,,  165  Pa.,  339.  13.  When 
the  measure  of  duty  is  ordinary  and   reasonable  care,   and 
when  the  degree  of  care  varies  according  to  the  circumstances, 
the  question  of  negligence  is  always  for  the  jury  ;  but  when 
facts  constituting  negligence  are  either  admitted  or  conclu- 
sively established  by  undisputed  evidence,  the  court  should 
declare  the  law  applicable  thereto.     Gates  vs.  R,  R,,  154  Pa., 
572.    14.  When  the  ficts  are  admitted  or  conclusively  proved, 
it  is  the  duty  of  the  court  to  declare  the  law  applicable  to  them  ; 
but  when  material  facts  are  disputed,  or  inferences  of  fact  are 
to  be  drawn  from  the  testimony,  it  is  the  exclusive  province  of 
the  jury  to  determine  what  the  facts  are,  and  apply  them  to 
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the  law  as  declared  by  the  court.  Baker  ws.  Gas  Co,,  157 
Pfl^-j  593-  15-  No  well-considered  case  has  held  that  fright 
alone^  not  resulting  from  or  accompanied  by  some  physical 
injury  to  the  person,  will  sustain  an  action  for  negligence. 
Mental  anguish  alone,  unaccompanied  by  an  injury  to  the 
person,  affords  no  ground  of  action.  Where  fright,  occasioned 
by  an  accident,  even  though  it  produce  permanent  injury  to 
the  nervous  system,  is  a  result  too  remote  to  be  actionable. 
Ewing  vs.  R,  i?.,  147  Pa.,  40.  16.  The  act  of  April,  185 1, 
provides,  that  an  action  for  injuries  to  the  person  shall  not 
abate  by  the  plaintifi's  death,  but  shall  survive  by  substitution  of 
his  personal  representatives.  Also,  that  if  no  suit  for  damages 
be  brought  during  life  by  the  party  mortally  injured  by  negli- 
gence or  violence,  then  the  widow,  and  if  there  be  no  widow, 
the  personal  representatives,  may  maintain  an  action  for  dam- 
ages for  the  death.  (In  this  case,  the  administrator  of  the 
unmarried  decedent  brought  the  action.  The  parties  in  interest 
were  his  two  sisters,  who  had  never  been  dependent  upon  the 
decedent.)  Pa,  R.  i?.  vs.  McCloskey,  23  Pa.,  526.  17.  If  an 
individual  be  injured  by  the  concurrent  and  contributory  neg- 
ligence of  two  parties,  one  of  whom  at  the  time  is  the  common 
carrier  of  his  person,  both  tort-feasors  are  liable  to  him  jointly 
and  severally.  Dean  vs.R.R.,  129  Pa.,  520.  Bunting- vs. 
Hogsett,  139  Pa.,  363.  18.  The  general  rule  of  law  is,  where 
one  suffers  an  injury  through  the  concurrent  negligence  of  two 
or  more  persons,  they  are  jointly  liable,  and  may  be  proceeded 
against  for  the  damages  sustained,  either  jointly  or  severally,  ' 
at  the  option  of  the  party  injured,  unless  the  latter  by  his  own 
negligence  has  contributed  to  the  injury.  An  exception  exists 
where  goods  in  the  hands  of  a  common  carrier  are  injured  by 
the  negligent  acts  of  a  third  party,  to  which  the  negligence  of 
the  carrier  contributes,  and  an  action  is  brought  by  the  owner 
against  the  third  party,  the  carrier's  contributory  negligence  is 
a  good  defence.  Carlisle  Borough  vs.  Brisbane,  113  Pa.,  550. 
19.  A  married  women  who  has  been  deserted  by  her  husband, 
may  maintain  an  action  in  her  own  name  under  the  acts  of 
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April  15,  1851,  and  April  25,  1855,10  recover  damages  £6r 
the  death  of  a  minor  child  of  herself  and  husband.  Kerr  vs. 
/?.  R.,  169  Pa.,  95.  20.  It  is  a  mistake  to  suppose  that  neg- 
ligence can  be  only  proved  by  positive  and  affirmatory  evidence. 
There  may  be  no  direct  proofs  of  negligence,  yet  the  way  in 
which  an  injury  is  done  may  be  such  that  negligence  is  the 
most  probable  hypothesis  by  which  it  can  be  explained ;  and 
when  this  is  so,  the  defendant  must  disprove  negligence  by 
showing  that  he  exercised  care.  Henderson  vs.  R.  R.,  144 
Pa.,  480.  21.  When  a  minor  child  has  been  injured  through 
negligence,  a  suit  may  lie  in  his  own  right,  and  another  in  the 
right  of  the  father,  and  both  be  maintained,  for  the  claim,  in 
each  case,  is  entirely  distinct ;  in  the  former,  damages  for  the 
personal  injuries  received,  in  the  latter,  damages  per  guod 
serviiiunt  andsity  medical  attendance,  etc.  Where,  after  suit 
brought,  the  infant  dies  in  consequence  of  the  injury,  the 
action  will  not  abate,  but  will  survive  to  his  personal  repre- 
sentatives ;  and  by  reason  of  the  death,  a  right  of  action  may 
also  accrue  to  the  parent.  There  may,  in  such  case,  be  a 
recovery  in  both  suits  for  the  damage  sustained  by  the  son  and 
by  the  parent,  respectively.  Veon  vs.  Creaton^  138  Pa.,  57. 
22.  A  party  injured  by  the  concurrent  tort  of  two  may  sue 
either.  This  right  is  not  affected  by  any  consideration  of  the 
duties  of  the  tort-feasors  as  between  themselves.  ,•  Gates  vs. 
R.R.y  150  Pa.,  50.  23.  The  action  for  damages  given  by 
act  of  April  15,  185 1 ,  to  the  widow,  children,  etc.,  of  one  whose 
death  has  been  occasioned  by  unlawful  violence  or  negligence, 
cannot  be  maintained  against  the  executor  or  administrator  of 
the  wrong-doer.  Moe  vs.  Smiley ^  125  Pa.,  136.  24.  The 
act  of  April  26,  1855,  relating  to  damages  for  accidental 
death,  makes  no  distinction  between  children  over  age  and 
those  under,  between  those  married  or  single,  between  those 
having  homes  and  families  of  their  own  and  those  still  mem- 
bers of  the  parents'  household.  If  children,  although  not 
living  with  their  parents,  have  a  reasonable  expectation  of 
pecuniary  advantage  from  the  continued  life  of  a  parent,  they 
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are  entitled  to  recover  damages  for  such  loss.  Schnatz  vs. 
R,  R,,  1 60  Pa.,  602.  25.  What  constitutes  negligence  in  a 
particular  case  is,  in  general,  a  question  for  the  jury.  The 
veracity  of  the  witness,  the  conflict  in  the  evidence,  the 
reasonable  doubt  as  to  the  facts  tending  to  prove  negligence, 
or  as  to  the  just  inference  to  be  drawn  therefrom,  and  the 
varying  standard  of  duty,  according  to  the  circumstances,  arc 
matters  which  cause  the  question,  generally,  to  be  submitted 
to  a  jury.  There  are  cases  where  the  facts  are  admitted, 
when  it  is  the  duty  of  the  court  to  declare  upon  the  question 
of  negligence  as  matter  of  law.  R,  R.  vs.  Galbraith^  109 
Pa.,  39.  26.  When,  in  an  action  for  negligence,  evidence 
has  been  adduced,  that  the  act  causing  the  injury  was 
done  by  third  persons,  it  is  error  so  to  charge  the  jury  that 
the  relative  liabilities  of  the  persons  responsible  for  the  act  are 
left  unexplained.  Citizens R,  JV,  Co.vs, Ketckam^  122 Pa.,  228. 
27.  Where  a  father,  whose  minor  son  has  been  injured  through 
the  negligence  of  a  third  party,  employs  counsel  to  bring  suit, 
no  legal  obligation  in  the  absence  of  an  express  understanding 
is  imposed  on  counsel  to  bring  suit  in  the  name  of  the  father 
as  well  as  in  the  name  of  the  son.  Youngman  vs.  Miller,  98 
Pa.,  196.  28.  Contracts  stipulating  for  exemption  from 
liability  for  negligence  are  not  favored  by  the  law,  and  in  some 
instances,  as  in  the  case  of  common  carriers,  they  are  pro- 
hibited entirely,  as  being  against  public  policy.  Crew  vs. 
Bradstreet  Co,,  1 34  Pa.,  161 .  29.  There  are  exceptional  cases 
of  negligence,  in  which,  the  measure  of  duty  being  deter- 
minate, the  same  under  all  circumstances,  as  the  inflexible  rule 
to  stop,  look  and  listen  while  crossing  a  railroad  track,  the 
question  of  negligence  is  for  the  court ;  but  as  negligence  is 
the  absence  of  care  under  the  circumstances,  when  there  is  a 
reasonable  doubt  as  to  the  facts  or  as  to  the  inferences  to  be 
drawn  from  them,  the  question  of  negligence  is  for  the  jury. 
Penna.  R,  R.  vs.  Peters,  1 16  Pa.,  206.  30.  Under  the  act  of 
April  26,  1855,  an  action  brought  to  recover  damages  for  an 
injury  causing  death  should  be  brought  by  the  widow  without 
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joining  the  minor  children  of  the  deceased ;  but  when  they 
are  joined,  and  no  objection  was  made  to  this  in  the  court 
below,  the  supreme   court  will  not  reverse  for  this  reason. 
Pkila,  &  Wilmington  R,  R.  vs.  Conway,  1 1 2  Pa.  ,511.  31  .Where, 
upon  the  evidence  submitted,  it  was  manifest  that  the  defend- 
ant was  not  negligent,  that  the  injury  was  not  the  proximate 
result  of  the  act  complained  of,  and  even  if  it  had  been,  the 
plaintiff  was  guilty  of  contributory  negligence,  it  was  error  to 
refuse  defendant's  request  for  peremptory  instructions  in  his 
(avor.     Foxws.  Borkey,  126  Pa.,  164.     32.  The  act  of  April 
26,  1855,  giving  a  right  of  action  to  the  widow,  has  no  extra- 
territorial force,  enabling  her  to  bring  suit  in  the  courts  of  this 
state,  for  injuries  resulting  in  the  death  of  her  husband  inflicted 
in  a  foreign  state,  where  no  right  of  action  exists  in  such  foreign 
state.     Usher  vs.  R.  R.,  126  Pa.,  206.     5  Pa.  County,  109. 
33.  Ordinarily,  the  existence  of  negligence  is  a  question  of 
feet  for  the  jury,  but  when  the  facts  are  uncontroverted,  their 
legal  effect  is  a  question  of  law  for  the  court.     Delaware  & 
Lackawanna  R.  R,  vs.  Cadow,  120  Pa.,  559.     34.  Where,  in 
an  action  for  negligence,  neither  the  manner  in  which  the 
injuries  were  received,  nor  negligence  of  the  defendant  or  his 
employees  is  shown  by  the  plaintiff,  it  is  not  error  to  enter  a 
judgment  of  nonsuit.     Ballard  vs.   R.   R,,    126   Pa.,   141. 
35.  While  separate  suits  may  be  'brought  against  several 
defendants  for  a  joint  trespass,  yet  if  the  plaintiff  receive  satis- 
fecdon  from  one  for  the  injury  he  has  sustained,  the  cause  of 
action  is  discharged  against  all.     Where  the  plaintiff,  a  pas- 
senger, was  injured  in  a  street  car  collision,  and  for  a  sum  of 
money  paid  released  the  carrier  company  from  all  liability  for 
the  injury,  he  thereby  discharged  the  liability  of  the  other 
company  also.     Seithervs.  Traction   Co.,  125  Pa.,  397.     24 
W.  H.,  246.     36.  One  who  is  injured  when  lawfully  upon 
the  premises   of    another,  but  does    not    show   either    the 
direct  cause   of   the  injury,   or  that   it   occurred    through 
the  negligence  of  the   defendant,  is  not  entitled  to  recover 
damages  for  the  injury.     Huey  vs.  Gahlenbeck,  121  Pa.,  238. 
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37.  Negligence  is  the  absence  of  care  according  to  the  cir- 
cumstances ;  and  what  constitutes  negligence  when  the  stand- 
ard shifts,  not  according  to  any  certain  rule,  depends  upon  the 
facts  developed  at  the  trial,  and  cannot  be  determined  by  the 
court,  but  must  be  submitted  to  the  jury.  Delaware  & 
Lackawanna  R,  R.  vs.  /ones,  128  Pa.,  314.  38.  Where  a 
train  of  cars  on  a  railroad  collides  with  a  street  car,  and  a 
passenger  in  the  street  car  is  injured,  both  companies  are 
answerable  to  him,  if  they  were  both  negligent,  and  the  pas- 
senger may  sue  either.  OToole  vs.  R,  R.,  158  Pa.,  99.  39. 
Negligence  to  be  actionable  must  be  at  least  the  breach  of  a 
legal  duty ;  when,  therefore,  no  duty  exists  no  action  for 
negligence  will  lie.  Under  the  new  procedure  act,  the  plaint- 
iff's statement  in  actions  for  negligence  must  set  forth  the 
particular  acts  of  negligence  on  which  he  relies,  and  the 
accompanying  affidavit  must  aver  the  actual  damage  incurred. 
Phillips  vs.  Craft,  139  Pa.,  131,  27  W.  BT.,  506.  Childs 
vs.  R,  R.,  27  W.  N.,  510.  40.  In  an  action  for  dam- 
ages for  injuries,  where  the  plaintiff's  evidence  dis- 
closes no  negligence  on  the  part  of  the  defendant,  the  case 
should  be  taken  from  the  jury.  Frazier  vs.  Lloyd,  36  Pittsburg 
Journal,  230.  41.  Where  a  minor  child  has  been  injured 
through  the  negligence  of  a  party,  the  boy's  father  has  a  per- 
sonal right  of  action  for  the  expenses  of  medical  attendance 
and  nursing,  and  also  for  loss  of  his  son's  services  during 
minority.  The  child  has  also  the  right  of  action  for  damages 
for  the  pain  he  had  endured  or  might  endure  in  the  future,  and 
for  all  permanent  injury  which  might  affect  his  earning  power 
after  he  arrived  at  his  majority.  Menges  vs.  Muncy  Township, 
I  Pennypacker,  179.  42.  What  constitutes  negligence  in  a 
given  exigency  is  generally  a  question  for  the  jury, 
and  not  for  the  court.  When  material  facts  are  disputed,  or 
inferences  of  fact  are  to  be  drawn  from  the  testimony,  the 
case  should  be  submitted  to  the  jury.  It  is  only  when  the 
precise  measure  of  duty  is  the  same  under  all  circumstances, 
that  the  court  can  undertake  to  determine  what  constitutes  negli- 
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gence.  /Stedwr^ ^.fF.C?.  vs.  ^<3!«^,  34 Pittsburg  Journal,  165. 

43.  In  a  suit  for  damages  caused  by  the  death  of  her  husband, 
the  widow  should  not  join  with  her  minor  children.  Where 
the  widow  has  executed  a  release  for  her  own  loss,  she  is  not 
thereby  estopped  from  maintaining  a  suit  for  the  use  of  her 
children.  South  Boston  vs.  Reinhart,  32  Pittsburg  Journal, 
385.     Toole  vs.JoneSf  Idem^  387.     2  Lancaster  Review,  202. 

44.  In  actions  for  negligence  much  must  necessarily  be  left 
to  a  jury,  who  understand  the  particulars  and  circumstances 
of  the  case.    Ray  dure  vs.  Knight,  24  Pittsburg  Journal,  6. 

45.  A  common  law  action  does  not  lie  against  a  corporation 
for  consequential  injuries  occasioned  by  the  construction  and 
operation  of  its  works.  Struihers  v.  R,  R.,  26  Pittsburg 
Journal,  5.  46.  In  a  suit  against  a  railroad  company  for 
injuries  caused  by  the  negligence  of  its  employees,  the  court 
should  take  the  case  from  the  jury  if  there  is  no  evidence  of 
negligence.  Phi/a.  &  Reading  R,  R.  vs.  Schartel,  2  Schuylkill 
Co,  Record,  93.  29  Pittsburg  Journal,  41 .  47.  While  ordi- 
narily the  question  of  n^ligence  is  for  the  jury,  yet  when  a 
state  of  facts  is  presented  indicating  no  material  question 
between  the  parties,  it  is  the  duty  of  the  court  to  say  whether 
such  a  state  of  facts  amounts  to  negligence.  Shaffer  ws,  Haish, 
no  Pa,,  575.  48.  Where  there  has  been  an  improper 
joinder  of  the  common  law  action  for  injuries  to  a  child  and 
the  statutory  action  by  a  parent  for  the  loss  of  such  child,  the 
court  will  permit  the  plaintiff  to  amend  his  statement  by 
striking  from  it  all  claim  for  damages  arising  through  the 
death  of  the  child.  Specht  vs.  R,  R,,  24  W.  N.,  317,  7  Pa. 
County,  54.  49.  Where  the  facts  in  a  case  are  entirely  undis- 
puted, it  is  not  sufficient  for  the  court  to  charge  that  the 
evidence  seems  to  preponderate  in  favor  of  these  facts,  thus 
leaving  the  question  an  open  one  for  the  jury.  The  court 
should  state  to  the  jury  the  facts  as  they  are  proved.  South 
Side  R,  W.  Co.  vs.  Trich,  20  W.  N.,  324.  50.  Where  the 
injury  took  place  in  another  state,  suit  must  be  brought  in 
the  names  of  the  parties  to  whom  the  statute  of  such  state 
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gives  the  right  of  action  for  damages  for  a  death  caused 
by  negligence.  Morgan  vs.  R,  R.,  i8  W.  N.,  12.  51.  If 
several  persons  jointly  commit  a  tort,  plaintiff  may  sue 
any  or  all  of  them.  Merkle  vs.  Schwoyer,  I  Woodward's 
Decisions,  292.  52.  A  previous  demand  is  not  necessary 
before  bringing  an  action  against  a  city  to  recover  damages  for 
injuries  occasioned  by  the  municipality's  negligence.  Hughes 
vs.  WUkesbarre,  4  Luzerne  Register,  318.  53.  There  are 
usually  considered  three  degrees  of  negligence,  gross,  ordi- 
nary and  slight.  Gross  negligence  consists  in  the  omission  of 
that  care  which  even  inattentive  and  thoughtless  men  never 
fail  to  take  of  their  own  property.  Ordinary  neglect  is  the 
want  of  that  negligence  which  the  generality  of  men  use  in 
their  own  concerns,  that  is,  of  ordinary  care.  Slight  neglect 
is  the  omission  of  that  care  which  very  attentive  and  vigilant 
persons  take  of  their  own  goods,  or,  in  other  words,  of  very 
exact  diligence.  Conroy  vs.  R,  i?.,  i  Pittsburg,  442.  54.  An 
action  to  recover  damages  for  injuries  caused  by  negligence 
causing  the  death  of  a  married  woman  cannot  be  maintained 
by  the  administrator  of  the  deceased.  The  act  of  1855  pro- 
vides for  whose  benefit  such  action  shall  be  prosecuted.  Carr 
vs.  Boston,  Northumberland  Co.  News,  135.  Books  vs.  Dan- 
ville, 9  Luzerne  Register,  7.  i  Kulp,  3.  55-  In  the  case  of 
injury  resulting  in  the  destruction  of  life,  mere  proof  of  the 
injury  is  sufficient  to  raise  a  presumption  of  negligence,  but 
it  is  not  so  where  the  injury  is  only  to  personal  prop- 
erty. Qtdnby  vs.  R,  W.  Co.,  2  Delaware  Co.,  285. 
56.  When  damages  are  claimed  by  a  husband  for  the  loss  of 
his  wife's  services  and  for  medical  attendance  resulting  from  a 
personal  injury  to  her,  case  was,  at  common  law,  the  proper 
form  of  action.  Justices  of  the  peace  have  no  jurisdiction  of 
such  a  cause  of  action.  Myers  ws.  Gillman,  5  Kulp,  209.  57. 
What  constitutes  negligence  in  a  given  exigency  is  generally  a 
question  for  the  jury,  and  not  for  the  court.  Negligence  is 
the  want  of  ordinary  care  under  the  circumstances.  The 
standard  is  therefore  necessarily  variable.     Negligence  signifies 


IN    PENNSYLVANIA  3 1 

Actions —  Continued. 

want  of  care,  caution,  attention,  diligence,  skill  or  discretion  in 
the  performance  of  an  act  by  a  party  having  no  positive  inten- 
tion to  injure  another  person.  Kneirws.  Grabill,  2  Lancaster 
Review,  i.  58.  A  father  may  maintain  an  action  for  the  loss 
of  service  of  his  minor  child  by  reason  of  wilful  or  negligent 
injury  to  his  person,  but  the  mother  has  no  such  right,  except 
indeed  by  statute  in  the  single  case  of  the  death  of  a  child  by 
negligence.  Hipperfs  Estate^  i  Chester  Co.,  67.  59.  Where 
a  married  woman  is  killed  by  the  negligent  act  of  another,  and 
leaves  to  survive  her  a  husband  and  children,  the  sole 
right  of  action  to  recover  damages  for  her  death  is  in  the  hus- 
band ;  and  the  children,  although  entitled  to  a  share  of  the 
amount  recovered,  cannot  be  made  parties.  Kauffman  vs.  Manor 
Townships  1 1  Pa.  County,  304.  9  Lancaster  Review,  208. 
60.  An  action  of  trespass  to  recover  damages  for  the  killing 
of  plaintiff's  husband  in  a  fight,  abates  upon  the  death  of 
defendant  prior  to  judgment.  None  of  the  acts  of  assembly 
provide  that  the  cause  of  action  shall  survive  against  the  per- 
sonal representatives  of  the  deceased  wrong-doer.  Wdss  vs. 
HunsickeTy  14  Pa.  County,  398.  61.  It  is  not  necessary  for 
the  plaintiff  to  demand  of  the  city  compensation  for  an  injury 
to  him  resulting  from  its  negligence  before  bringing  suit.  Hill 
vs.  Scranion,  4  Luzerne  Law  Times,  N.  S.,  105 .  62.  In  an  action 
against  a  township  for  negligence,  resulting  in  injuries  to  a 
horse  and  wagon,  where  the  owner  of  the  horse  and  the  owner 
of  the  wagon  are  joined  as  plaintiffs,  a  verdict  may  be  given  for 
each  plaintiff,  specifying  the  sum  each  is  entitled  to  recover. 
Kalback  vs.  Township y  16  Pa.  County,  590.  63.  Where 
damages  are  claimed,  arising  from  the  tortuous  act  of  another, 
the  law  will  not  allow  it  to  be  divided  into  distinct  demands, 
and  made  the  subject  of  separate  actions.  If  a  suit  be  brought 
against  a  railroad  company  for  the  negligent  burning  of  a 
building,  a  subsequent  action  cannot  be  maintained  for  the 
burning  of  the  contents  of  the  same  building  from  the  same 
Diligent  act.  Lacey  vs.  Canal  &  R.  R.  Co.,  i  Kulp,  335. 
64.  Where  receivers  for  a  railroad  have  been  appointed  by  the 
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courts  actions  for  negligence  should  be  brought  against  them, 
and  not  against  the  railroad  company.  Howard  vs.  R.  R,,  6 
Pa.  County,  589.  65.  If  the  injury  be  occasioned  by  the  act  of 
the  defendant,  or  the  defendant  be  the  immediate  cause  of  the 
injury,  trespass  viet  artms  is  the  properaction ;  but  where  the 
injury  is  not  direct  and  immediate  but  consequential  only,  the 
action  should  be  in  case.  Lehr  vs.  Knauss,  4  Northampton 
Co.,  372.  66.  To  support  an  action  for  negligence,  there 
must  be  proof  of  carelessness  at  the  time  of  the  accident ;  general 
recklessness  will  not  suffice.  JCing'vs.McDennott,  2  fhila.,  175. 

67.  The  saving  clause  in  the  act  of  March  27, 1 8 1 3 ,  is  applica- 
ble to  actions  upon  the  case  for  negligence,  although  by  its 
terms  apparently  limited  to  actions  upon  the  case  for  words. 
The  act  provides  that  if  the  party  entitled  to  any  such  action 
shall  be  within  the  age  of  twenty-one  years,  he  may  bring  the 
action  within  such  times  as  are  hereby  before  limited,  after 
arriving  at  full  age.     Ifassonvs.  R.  R.,   i   Pa.  County,  531. 

68.  A  person  whose  property  has  been  destroyed  by  fire 
caused  by  the  negligent  act  of  another,  may  recover  damages 
from  the  wrong-doer,  notwithstanding  he  has  received  from 
an  insurance  company  the  full  amount  of  his  loss.  The 
insurance  company  is  entitled  to  subrogation.  Lindsay  vs. 
Gas  Co,f  41  Pittsburg  Journal,  276.  69.  Though  an  act  may 
be  a  public  nuisance,  yet  the  individual  who  suffers  special 
damage  may  institute  suit,  and  may  recover.  Reynolds  vs. 
Clarkey  i  Pittsburg  9.  70.  The  question  of  negligence  is 
always  for  the  jury,  and  not  for  the  court.  Payne  vs.  Reese, 
II  Luzerne  Register,  192.  71.  The  plaintiff,  in  an  action 
for  negligence,  is  not  required  to  give  a  particular  statement 
of  the  amount  claimed  for  each  item  of  damage,  as  for  medi- 
cines, medical  attendance,  nursing,  loss  of  time,  pain,  etc.,  the 
amount  stated  in  the  ad  damnum  averment  being  sufficient. 
So,  in  a  case  of  alleged  negligence  in  doing  work  under  a 
contract,  the  contract  need  not  be  set  out  in  the  statement, 
nor  the  particulars  of  the  alleged  negligence.  Mallen  vs. 
Gay,  28  W.  N.,  93.    Fender  vs.   Wrecking  Co,,  Idem,  93. 
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72.  An  action,  under  the  acts  of  April  15,  1851  and  April  16, 
1855,  for  the  death  of  a  person  occasioned  by  the  negligence  of 
defendant,  is  barred  at  the  expiration  of  one  year  from  such 
death,  even  if  the  plaintiff  at  the  time  of  the  killing  was  an 
infant.  The  constitution  of  1874  does  not  alter  this  rule. 
Lanning  vs.  Electric  Light  Co,,  31  W.  N.,  251.  Black  vs. 
Township,  2  Pa.  County,  1 16.  73.  When  a  widow,  who  has 
brought  an  action  to  recover  damages  for  the  death  of  her 
husband  caused  by  alleged  negligence  of  the  defendant, 
dies  pending  the  suit,  her  personal  representatives  may 
be  substituted.  Brown  vs.  R.  R.,  19  Philada.,  372. 
74.  The  mother  of  an  illegitimate  child  is  not  within  the 
meaning  of  the  act  of  April  26,  1855,  which  enacts,  that  the 
persons  entitled  to  recover  damages  for  any  injury  causing 
death  shall  be  the  husband,  widow,  children  or  parents  of  the 
deceased  and  no  other  relative.  Harkins  vs.  R.  R,,  1 5  Phila., 
286.  75.  The  statute  of  April  26,  1855,  limiting  actions  for 
injuries  resulting  in  death  to  one  year,  is  still  in  force,  and  is 
not  avoided  by  the  new  constitution.  Kashner  vs.  R,  R.,  17 
Phila.,  641.  I  Northampton  Co.,  332.  76.  In  an  action  for 
damages  for  negligence,  the  plaintiff  is  not  required  to  set  out 
in  his  statement  the  items  of  injury  and  amount  claimed  for 
each.  Furbush  vs.  Buchsbaum,  34  W.  N.,  147.  77,  In  cases 
of  concurrent  negligence  against  two  corporations,  both  parties 
are  severally  and  jointly  liable,  and  can  be  sued  together,  even 
if  they  both  be  corporations.  The  fact  that  no  contribution  is 
allowed  between  tort-feasors  makes  no  difference.  Doivney  vs. 
Traction  Co.,  3  Pa.  Dist,  8i.  14  Pa.  County,  251.  7^,  A 
plaintiff  whose  demand  is  based  upon  the  negligence  of  the 
defendant  must  sue  upon  the  negligence.  He  cannot  allege 
an  implied  contract  to  pay  damages  for  the  negligence.  Upon 
a  question  of  negligence,  the  conduct  of  the  party  must  be  con- 
sidered in  the  light  of  the  circumstances,  and  upon  his  means 
of  knowledge.  Krause  vs.  R.  R,,  19  Phila.,  436.  Craven  vs. 
R.  /?.,  19  Phila.,  409. 
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I.  Neglect  in  appointment,  i.  The  register  should  not 
disregard  the  clearly  expressed  wish  of  the  parties  preferred 
by  the  law  and  entitled  to  the  estate,  whether  residents  of  the 
state  or  elsewhere,  and  grant  letters  of  administration  to  a  total 
stranger.  Schaufuss*  Estate ^^  Kulp,  275 .  Jones'  Appe€dy  1 3  Lan- 
caster Bar,  174.  2.  The  register  cannot  issue  letters  of  admin- 
istration to  a  stranger  in  blood,  to  the  exclusion  of  any  of  the 
kindred  willing  and  competent  to  undertake  the  trust,  even  ii 
such  stranger  be  preferred  by  a  majority  of  those  first  entitled. 
Administration  is  a  personal  privilege  in  the  nature  of  a  trust, 
and  cannot  be  assigned.  In  the  grant  of  letters  the  register 
should,  all  things  being  equal,  prefer  the  eldest  of  a  class. 
Abie's  Estate y  Leg.  Gaz.  Report,  420.  3.  Under  the  act  of 
March  15,  1832,  preference  in  the  appointment  of  an  admin- 
istrator is  directed  to  be  always  given  to  the  next  of  kin 
entitled  to  the  residue  of  the  personal  estate  who  are  in  the 
nearest  degree  of  consanguinity  to  the  decedent.  Where  the 
class  may  be  very  numerous,  it  is  proper  to  place  some  limit 
upon  the  discretion  of  the  register,  who  is  confined  to  a  selection 
from  those  asking  in  each  class  in  their  order.  Preference  is 
given  to  males,  the  register  being  bound  to  prefer  a  brother  of 
the  half  blood  to  sisters  of  the  whole  blood.  Coverture  forms 
no  incapacity  for  the  office  of  administratrix,  where  the  hus- 
band grants  his  assent  to  his  wife  acting.  A  daughter  is  pre- 
ferred to  a  grandson,  the  son  of  a  deceased  son.  Single's 
Appeal,  59  Pa.,  5 5 .  Gyger's  Estate ,  65  Pa.,  313.  i  Lancaster 
Bar,  No.  51.  4.  A  widow  is  given  a  preference  above  all  others 
in  the  administration  of  her  husband's  estate,  and  can  only  be 
excluded  on  some  sufficient  cause.  Scanlon's  Estate,  2  Pa. 
Dist.  742.  5.  No  one  has  a  right  to  demand  letters  of  admin- 
istration unless  he  be  interested  in  the  estate,  either  as  hdr 
or  creditor,  or  as  assignee  of  an  heir  or  creditor,  or  in  some 
other  way  has  a  right  to  some  portion  of  the  estate.  Brann's 
Estate,  7  Kulp,  369.  6.  Where  a  register  of  wills  has  granted 
letters  of  administration  to  an  improper  person,  he  should  cite 
the  parties  to  appear  before  him,  and  not  revoke  the  letters  ex 


IN    PENNSYLVANIA  35 

Administrators —  Condtmed, 

parte.  The  office  of  administrator  ought  not  to  be  com- 
mitted to  an  heir  who  has  an  interest  in  opposition  to  the 
other  heirs.  In  such  case  the  other  heirs  may  delegate  their 
right  to  an  administration  to  a  stranger.  Bieber's  Appeal,  1 1 
^•>  ^57-  7-  Where  the  register  granting  administration  selects 
outside  of  those  to  whom  the  law  gives  the  right,  he  is  bound 
to  exercise  a  sound  discretion,  and  in  the  absence  of  evidence 
against  his  appointee,  a  sound  discretion  is  to  be  preserved. 
Wood's  Appeal,  55  Pa,  332.  8.  Within  the  class  entitled  to 
letters  of  administration,  the  selection  of  an  administrator  is  in 
the  discretion  of  the  register  of  wills.  His  decision  is  abso- 
lute, unless  disqualification  or  incompetency  be  shown.  One 
who  is  insolvent  is  disqualified  to  act.  LevatCs  Appeal,  112 
Pa.,  294.  9.  When  a  widow  absolutely  renunciates  her  right 
to  administer,  the  register  may  select  any  one  of  the  sons  at 
his  discretion  ;  he  is  not  bound  to  prefer  one  elder  to  a 
younger.  When  the  register  has  made  a  choice  his  discretion 
is  gone.  He  has  no  power  to  revoke  except  for  cause. 
In  the  appointment  he  should  regard  the  release  of  a  widow 
to  administration  in  iavor  of  one  who  belongs  to  the  class  from 
whom  selection  should  be  made.  Shomo's  App.,  57  Pa.,  356. 
10.  The  register  of  wills  of  the  proper  county,  in  case  of  the 
incompetency  or  refusal  of  all  the  kindred  of  a  decedent,  and 
no  creditors  apply,  may  grant  letters  of  administration  to  any 
fit  person  at  his  discretion.  A  non-resident  has  no  right  to 
letters  of  administration,  and  is  incompetent  to  object  to  the 
granting  of  letters  to  another  or  to  petition  to  have  them 
revoked  if  granted.  Prick's  Appeal,  1 14  Pa.,  29.  11.  Noth- 
ing short  of  a  divorce,  or  conviction  of  a  crime,  will  deprive  a 
husband  of  his  right  of  administration  over  his  wife's  estate. 
Proof  of  desertion  or  ill  treatment  and  even  an  agreement  of 
separation  are  not  sufficient  to  divest  this  right.  Altemus' 
Case,  I  Ashmead,  49.  1 2.  Where  a  wife  lived  apart  from 
her  husband  for  four  years  prior  to  his  death,  without  objec- 
tion firom  him,  letters  of  administration  on  his  estate  will  not 
be  refiised  to  her.     Ross*  Estate,  i  Pa.  Dist,  744.     1 3.  Letters 
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of  administration  will  not  be  be  granted  to  an  applicant  whose 
interests  are  antagonistic  to  those  of  the  estate  of  the  intes- 
tate. Creditors  are  only  entitled  to  letters  in  case  of  the  refusal 
or  hicompetency  of  such  kindred  as  by  law  may  be  entided 
to  the  residue  of  the  personal  estate.  Heron's  Estate^  6 
Phila.,  87.  14.  When  the  class  primarily  entitled  to  admin- 
istration consists  of  several  persons,  it  is  the  duty  of  the 
register  to  grant  letters  to  such  one  or  more  of  them  as  he 
shall  judge  will  best  administer  the  estate.  He  is  not  bound 
to  select  the  oldest  in  preference  to  the  youngest  of  the  class 
entided  to  administration.  When  he  has  exercised  his  dis- 
cretion, he  cannot  revoke  the  letters  thus  granted  and  issue 
them  to  another,  except  for  sufficient  cause.  Brubaker*s 
Appeal,  98  Pa.  ,21.  I  Pennypacker,  15.  15.  Where  the  regis- 
ter of  wills  grants  letters  of  administration  to  a  stranger,  and 
the  heirs  at  law  join  in  a  petition  for  the  revocation  of  the 
same,  the  letters  should  be  promptly  revoked.  The  register 
cannot  pass  over  a  competent  claimant  of  the  class  entitled  to 
administrate  under  the  act  of  March  15,  1832,  and  appoint  a 
stranger,  even  if  he  be  the  nominee  of  a  majority  of  the 
parties  in  interest.     Cmnfarfs  Estate,  12   Pa.   County,   571. 

16.  Under  the  acts  of  May  15,  1882,  and  May  2,  1889,3 
creditor  stands  in  the  same  plane,  as  to  such  appointment,  as 
any  other  fit  person,  and  the  selection  is  entirely  within  the 
discretion  of  the  register.  Jakey's  Estate^  16  Pa.  County,  377. 

17.  The  next  of  kin,  if  insolvent  and  indebted  to  the  estate, 
cannot  be  allowed  to  administer.  Robert's  Estate,  3  Mont- 
gomery Co.,  212.  18.  In  granting  letters  of  administration, 
the  register  is  not  at  liberty  to  disregard  the  clearly  expressed 
wishes  of  the  parties  preferred  by  law  and  entitled  to  the 
estate,  even  if  they  be  non-residents  of  the  state.  If  he  has 
appointed  a  total  stranger,  he  should,  upon  the  application  of 
such  parties,  vacate  the  letters  already  granted,  and  appoint 
some  one  acceptable  to  the  parties.  Jones'  Appeal^  10 
W.BT.,  249.  Gulden's  Estate,  2  W.  BT.,  527.  19.  The  regis- 
ter cannot  pass  over  a  claimant  of  letters  of  administration 
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who  stand  in  the  first  class  unless  there  is  satisfactory  evi- 
dence of  his  or  her  unfitness.  Coverture  alone  is  not  a  suffi- 
cient disqualification  ;  nor  the  mere  fact  that  parties  interested 
unite  in  a  request  not  to  appoint  a  particular  party  of  such 
first  class.  Gulden's  Est.,  8i  xPa.,  362.  Wilkefs  Appeal, 
108  Pa.,  167.  20.  A  creditor  having  claims  against  an 
estate,  which  he  has  good  reason  to  believe  will  be  contested, 
ought  not  to  administer.  Welch's  Appeal,  i  Pennypacker, 
9.  21.  While  in  the  administration  of  an  intestate's  estate 
the  law  declares  who  of  right  are  entitled  to  letters,  yet  in  the 
absence  of  those  to  whom  the  right  is  given,  the  register  can 
exercise  a  sound  discretion  in  the  selection  of  an  administra- 
tor. But  he  cannot  pass  by  the  next  of  kin  of  decedent,  if 
competent  and  desirous  to  act,  and  grant  letters  to  a  stranger. 
If  he  has  improvidently  granted  letters  he  may  revoke  them. 
But  he  cannot  revoke  and  issue  new  letters  without  good 
cause,  nor  after  an  appeal  has  been  taken  to  court.  NeoTs 
WiU,     17     W.     N.,     192.      Riegets    Appeal,     Idem,  279. 

22.  No  one  should  occupy  the  position  of  administrator  whose 
personal  interests  would  be  advanced  by  the  defeat  of  a  claim 
which  he  is  bound  to  make  on  behalf  of  the  estate  which  he 
represents,  nor  should  letters  be  granted  to  an  insolvent.  Har- 
ris  Estate,  19  Phila.,  322.     Cornpropsfs  Appeal,  33  Pa.,  537. 

23.  Administration  should  not  be  granted  to  strangers 
where  any  of  the  beneficial  parties  are  competent  to  take, 
nor  to  non-residents.  Calvin's  Appeal,  25  Pittsburg  Jour- 
nal, 101. 

II.  Neglect  to  revoke  letters.  Where  letters  of 
administration  have  been  rightly  issued,  they  will  not  be 
revoked  on  a  subsequent  claim  by  one  who  was  of  full  age, 
but  incompetent  at  the  time  of  the  grant.  Sharp's  Appeal,  6 
Luzerne  Register,  180.    6  W.  BT.,  50.    87  Pa.,  163. 

III.  Neglect  to  file  bond.  The  omission  of  an  admin- 
istrator to  file  his  bond  as  required  by  law  on  selling  real 
estate  of  a  decedent  for  the  payment  of  debts,  will  not  invali- 
date the  purchaser's  title,  the  irregularity  being  cured  by  the 
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confirmation  of  the  sale    by  the  orphans'  court.      PoUs  vs. 

Wright,  82  Pa.,  498. 

IV.  Neglect  to  except  to  sureties.  Exceptions  to 
the  sufficiency  of  the  securities  of  an  administrator  must  be 
made  within  the  year,  and  the  jurisdiction  is  in  the  register  of 
wills,  and  not  in  the  orphans'  court.  Simnumf  Estate,  3 
Phila.,  172. 

V.  Neglect  to  file  inventory,  i.  An  administration 
bond,  conditioned  for  the  filing  of  an  inventory  within  one 
month,  and  an  account  within  one  year,  is  forfeited  if  these 
conditions  be  not  complied  with,  though  there  be  no  citation. 
Such  inventory  and  account  need  not  be  final,  but  a  supple- 
mental inventory  and  account  may  be  filed.  The  judgment  on 
the  bond  stands  as  security  only.  Comtn,  vs.  Bryan,  8  S.  &  R., 
128.  Comm,  vs.  Patterson,  8  W.,  516.  2.  Where  an  admin- 
istrator neglects  to  file  an  inventory,  the  sureties  in  his  bond 
have  a  right  to  demand  counter-security  for  their  protection. 
Vogfs  Estate,  6  Luzerne  Register,  241 .  lo  Lancaster  Bar,  2 1 . 
3.  An  administrator  will  be  removed  by  the  orphans'  court  who 
has  not  filed  a  complete  inventor}'  after  due  notification,  and 
otherwise  failed  to  perform  his  duties,  and  where  one  of  the 
sureties  was  insolvent.  Brophy's  Estate,  24  Pittsburg  Journal, 
194.     12  Phila.,  18. 

VL  Neglect  in  bond  filed.  An  administration  bond, 
executed  by  one  surety  only,  is  void,  and  no  action  can  be 
maintained  upon  it.  The  person  acting  under  letters  granted 
in  such  case  becomes  administrator  of  his  own  wrong,  for  the 
law  requires  two  or  more  sureties.  Bradley  vs,  Comnt.,  31 
Pa.,  522. 

Vn.  Neglect  in  inventory,  i.  If  an  administrator 
files  an  erroneous  inventory  of  the  effects  of  his  intestate,  he 
may  file  a  second  inventory  and  correct  the  errors.  Brad- 
ford's Estate,  I  Browne,  87.  2.  When  petitioning  the  orphans' 
court  for  an  order  to  sell  real  estate  for  the  payment  of  debts, 
the  administrator  must  exhibit  a  true  inventory  and  appraise- 
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ment  of  all  the  personal  estate  of  the  decedent.     Walker's 

Appeal,  I  Grant,  431. 

VIII.  Neglect  to  make  oath.  The  failure  of  an  admin- 
istrator, who  has  in  other  respects  complied  with  the  law,  to 
take  the  required  oath,  will  not  per  se  make  void  the  granting 
of  letters,  as  would  be  the  case  if  he  failed  to  file  the  pre- 
scribed bond.  No  doubt  persistent  neglect  or  refusal  to  take 
the  oath  would  justify  an  order  revoking  the  letters  and  grant- 
ing them  to  another.     Beeber's  Appeal,  99  Pa.,  60 1. 

IX.  Neglect  in  entering  security,  i.  The  first  act  of 
an  administrator  is  to  enter  security.  If  he  is  compelled  to 
pay  a  party  to  go  on  his  bond,  he  cannot  charge  the  estate 
therefor.  Eby's  Estate,  164  Pa.,  249.  Wilson's  Estate,  18 
W.  N.,  483.  18  Phila.,  56.  2.  An  administration  bond,  in 
which  there  is  but  one  surety,  is  void.  Mc  Williams  vs.  Hopkins, 
4  R.,  382. 

X.  Neglect  in  obtaining  letters.  The  act  of  assembly  of 
March  15,  1832,  prohibits  the  registers  from  granting  original 
letters  of  administration  on  the  estates  of  persons  who  have 
been  dead  twenty-one  years,  unless  ordered  by  court.  Foster 
vs.  Cotnm,,  35  Pa.,  148. 

XI.  Neglect  to  file  account,  i  .  An  administrator  will  be 
directed  to  file  his  account,  although  suits  may  be  pending 
against  the  estate.  An  allowance  can  be  made  at  the  audit  to 
meet  the  expenses  of  the  suits.  Nicholson's  Estate,  16  Phila., 
267.  2.  Parties  in  interest,  whether  creditors  or  distributees, 
may  dispense  with  the  filing  of  an  administration  account, 
either  by  express  agreement,  or  by  long-continued  acqui- 
escence. Harlan's  Estate,  16  Pa.  County,  51.  3.  Where  no 
account  has  been  filed  at  the  expiration  of  one  year  after 
decedent's  death,  a  citation  will  be  awarded  without  inquiry 
into  the  interest  of  the  petitioner,  if  a  prima  facie  right  be 
shown.  Toner's  Estate,  5  W.  N.,  386.  4.  It  is  theduty  of  an 
administrator  to  file  a  final  account  at  the  end  of  one  year 
from  the  time  letters  of  administration  are  granted  to  him,  and 
on  his  n^lect  or  refusal  so  to  do,  an  attachment  will  lie  against 
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him.  Btader's  Estate,  6  Luzerne  Register,  243.  Cumming's 
Estate,  2  Kulp,  64.  5.  A  citation  upon  an  administrator  to 
file  his  account  will  only  be  awarded  at  the  request  of  a  party 
interested,  such  as  a  creditor,  legatee  or  distributee.  A  cred- 
itor waives  his  right  to  an  account  when  he  acquiesces  in  a 
settlement,  in  which  no  concealment  is  practiced,  and  where 
the  fund  in  hand  is  meagre  and  the  distributees  agree  to  dis- 
pense with  a  formal  account.  Brockets  Estate,  1 1  W.  N.,  124. 
Love's  Estate,  11  W.  N.,  324.  McGettigan's  Estate,  i  W.  N., 
21.  Hanbcsfs  Estate,  4  W.  N.,  402.  Foxs  Estate,  5  Kulp, 
218.  6.  Where  an  executor  or  administrator  has  neglected 
to  file  an  account  within  one  year  from  the  grant  of  his 
letters,  any  creditor  may  compel  him  to  do  so,  and  the  court 
will  not  scrutinize  the  character  and  validity  of  the  claim. 
Seeger's  Estate,  6  W.  N.,  369.  7.  An  administrator  who 
receives  assets  of  the  estate  of  his  decedent  after  he  has 
filed  an  account,  should  file  a  supplementary  account  thereof; 
and  if  he  neglects  or  refuses,  he  may  be  compelled  so  to 
do  by  citation  from  the  orphans'  court.  A  bill  of  review  is 
not  the  proper  remedy.     Shaffer's  App,,  46  Pa.,  131. 

XII.  Neglect  in  stating  account,  i.  The  practice  of 
blending  an  administration  with  a  distribution  account  is 
erroneous.  Auditors  appointed  to  settle  an  administration 
account  have  no  authority  to  make  distribution.  Yundfs 
Estate,  6  Pa,,  35.  2.  No  administration  which  does  not  dis- 
pose of  the  entire  personal  estate  of  the  decedent  can  be  said 
to  be  concluded.  Sums  subsequently  received  by  the  admin- 
istrator should  appear  in  a  supplemental  account.  And  it 
makes  no  difference  in  principle  whether  this  subsequent  lia- 
bility result  from  his  negligence  or  from  his  receipts.  Cham- 
bers' Appeal,  II  Pa.,  443.  3.  The  practice  of  blending  an 
administration  with  a  distribution  account  is  erroneous  and 
fraught  with  the  mischief  of  confusion.  It  is  not  the  office  of 
an  administration  account  to  settle  questions  of  jurisdiction. 
McLaren's  Estate,  /[.  Luzerne  Register,  113.  4.  An  adminis- 
trator  is  not   entitled  to  credit  in  his  account   for  money 
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expended  on  account  of  the  real  estate  of  the  decedent,  or 
the  maintenance  of  the  children.  McKinney  vs.  Watson,  8 
S.  &.  R.,  347.  5.  An  account  of  an  administrator,  made  up, 
subscribed  and  sworn  to  for  him  by  an  attorney  at  law,  is  not 
considered  a  proper  one,  and  will  not  be  confirmed  by  the 
orphans'  court.  Case*s  Estate,  10  Luzerne  Register,  45. 
I  Kulp,  307.  6.  It  is  error,  as  against  the  security  of  an 
administrator,  to  include  in  an  administration  account  the 
rents  of  the  intestate's  land,  collected  by  the  administrator. 
Any  person  interested  in  an  administrator's  account  has  a 
right  within  five  years  after  the  final  decree  of  confirmation,  to 
ask  for  a  review  of  it,  if  under  oath  he  alleges  any  particular 
error  in  it.  Harts' s  Appeal,  2  Grant,  83.  7.  Principal  and 
income  should  not  be  combined  in  one  account.  They  should 
always  be  separated.  The  labor  of  counsel  and  of  the  audit- 
ing judge  would  thus  be  lessened,  and  the  condition  and  man- 
agement of  the  estate  rendered  intelligible.  Where  the  admin- 
istrator is  a  lawyer,  no  compensation  will  be  given  him  for  pre- 
paring the  account.  Rankin's  Estate,  9  W.  N.,  407.  8.  The 
blending  of  distribution  with  an  administration  in  the  account 
of  an  executor  or  administrator  is  contrary  to  the  rules  of 
court.  Equally  objectionable  is  the  practice  of  including 
investments  in  the  administration  accounts.  The  auditing 
judge,  if  requested,  will  strike  them  from  the  account.  The 
supreme  court  has  spoken  of  the  mischief  and  confusion  of 
such  blending.  Barker's  Estate,  32  W.  N.,  544.  9.  The 
affidavit  of  one  administrator  to  the  accuracy  of  the  account 
exhibited  in  the  orphans'  court  is  sufficient,  though  there  are 
other  administrators.  Kennedy  ws,  Wachsmuth,  12  S.  &  R., 
171.  10.  When  a  final  administration  account  has  been  con- 
firmed, the  remedy  for  omissions  and  mistakes  is  a  petition  for 
review,  and  not  a  citation  for  a  supplemental  account.  Dow- 
rdn^s  Estate,  5  W.,  90.  1 1 .  After  twenty  years  it  is  presumed 
that  an  administrator's  account  has  been  duly  settled,  and  the 
burden  of  proof  is  on  the  complainant  to  overthrow  this  pre- 
sumption.   Benilefs  Estate,  2  Foster,  5.     12.  A  promise  by 
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an  administrator  to  correct  an  error  in  his  account  after  con- 
firmation cannot  be  enforced  after  the  lapse  of  six  years ;  and 
such  promises  will  not  be  binding  at  any  time,  unless  the 
acknowledgment  and  promise  be  very  clear.  Gallup' s  Estate^ 
4  Kulp,  475.  13.  Where  an  administrator  has  filed  his  final 
account,  which  the  orphans'  court  has  settled  and  confirmed, 
the  decree  of  said  court  by  the  act  of  1832  shall  not  be 
avoided  collaterally,  but  may  be  reversed,  modified  or  altered 
on  appeal  within  three  years  to  the  supreme  court  In  the 
orphans'  court,  by  the  act  of  October,  1830,  a  review  of  such 
account  may  be  granted  in  a  proper  case  made  out  within  five 
years  after  the  final  settlement  of  an  account.  Weiting  vs. 
Nissley, 6  Pa,,  141.  Chambers'  Appeal.  1 1  Pa.,  443.  14.  When 
an  administrator  has  perpetrated  a  fraud  in  the  settlement  of 
his  account,  the  limitation  of  five  years  in  the  act  of  Oct.  13, 
1840,  begins  to  run  from  its  discovery  by  the  injured  party. 
Kuhns'  Appeal,  87  Pa.,  104. 

XIII.  Neglect  to  discharge,  i.  In  order  that  an 
administrator  be  entitled  to  be  discharged,  he  must  first  file 
his  account.  That  he  was  appointed  pro  forma  only,  matters 
not.  Morrow's  Estate,  3  C.  P.  Reporter,  37.  2.  In  this 
case  the  court  refused  to  discharge  an  administrator,  where  he 
swore  he  had  received  no  moneys  nor  acted  as  administrator, 
until  it  had  appointed  an  auditor  to  ascertain  the  facts. 
Buckley's  Case,  i  Browne,  289. 

XIV.  Neglect  to  collect  assets  of  estate,  i  .  The 
duty  of  an  executor  or  administrator  to  collect  the  assets  of 
the  decedent  precedes  the  duty  to  pay  debts.  The  latter  can- 
not be  compelled  until  the  expiration  of  a  year  from  the  grant 
of  the  letters,  while  the  former  begins  immediately  after  the 
making  of  the  inventory.  The  duty  to  collect  involves  the 
right  to  use  all  necessary  means.  Collections  cannot  always 
be  enforced  without  suit,  which  involves  counsel  fees  and 
costs,  which  the  administrator  is  not  liable  for  personally.  If 
an  administrator  acts  in  good  faith,  and  under  the  advice  of 
counsel,  he  will  not  be  held  personally  responsible.     France's 
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EstaU,  i6  W.  N.,  350.    Kelberg's  EstaU,  4  W.  N.,  478.    2.  It 
is  the  imperative  duty  of  an  administrator  to  proceed  to  collect 
all  debts  due  to  the  estate  without  delay.   Any  loss  occasioned 
to  the  estate  through  his  lack  of  diligence  and  caution  must 
be  charged  against  him.     Haines'  Estate^    5.    Luzerne  Law 
Times ^  56.     6  Idem,  125.     3.  Administrators  are  not  liable 
beyond  what  they  actually  receive,  except  in  cases  of  gross 
negligence.     WebVs  Estate,  165  Pa.,  330.     4.  It  is  the  duty 
of  the  administrator  to  collect  the  debts  due  the  estate,  and 
his  right  to  employ  counsel  and  institute  proceedings  is  often 
a  necessary  result.     It  is  an  obligation  he  owes  to  creditors, 
and  it  will  be  no  answer  to  an  application  to  surcharge  with 
an  amount  lost  by  the  omission  to  sue,  that  the  next  of  kin 
had  forbidden  the  bringing  of  suit.     Ketler's  Estate,  14  W.  N., 
76.     5.  An  administrator  is  chargeable  with  the  amount  of  a 
note  due  the  intestate,  for  the  collection  of  which  he  delayed 
proceedings  for  several  years,  when,  with  proper  diligence,  the 
debt  might  have  been  collected.   Long's  Est,,  6  W.,  46.   6.  If 
an  administrator  refuse  to  collect  an  outstanding  debt  or  fund 
belonging  to  the  estate,  the  creditors,  legatees  or  distributees 
may  bring  their  bill  against  the  person  by  whom  such  debt  is 
due,  making  the  delinquent  administrator  a  defendant  also. 
Penn  Bank  vs.  Hopkins,  17  W.  N.,  49.     7.  An  accountant  is 
not  liable  for  interest  not  received,  unless  there  has  been  some 
neglect  of  duty  to  invest,  or  some  other  impropriety.  Montier's 
Estate,']  Phila*!  491.     8.  An  administrator  may  sue  for  a 
debt  due  the  estate,  although  the  debtor  has  executed  a  bond 
to  the  distributees.     Lea  vs.   Hopkins,   7   Pa.,    385,    492. 
9.  An  administrator,  who  is  guilty  of  gross  negligence  in  the 
collection  of  debts  due  to  the  estate,  is  personally  liable  for 
them,  if  lost  through  his  delay  in  enforcing  payment.     Charl- 
ton's Appeal,  34  Pa.,  473.     10.  Where  an  administrator  could 
have,  and  did  not  collect  assets  due  the  estate,  by  reason 
whereof  they  are  lost,  he  is  liable.     He  is  also  liable  for  the 
loss  of  hypothecated  stocks,  where  he  has  the  means  and  it  is 
his  duty  to  relieve.     Kier's  Estate ^  27  Pittsburg  Journal,  97. 
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Haines*  Estate^  g  Lancaster  Bar,  2.  11.  A  guardian  is  not 
bound  to  sue  at  once,  but  may  leave  a  debt  where  he  finds  it, 
unless  there  is  reason  to  apprehend  danger ;  but  an  executor 
or  administrator  is  under  obligation  to  diligence  in  preparing 
for  distribution.  If  he  suflers  years  to  pass  by  without  an 
effort  to  collect  a  debt  and  offers  no  excuse  for  his  £ulure  to 
proceed,  he  may  be  convicted  of  gross  negligence.  NefTs 
Appeal^  57  Pa.,  97.  12.  An  administrator  is  delinquent  in  the 
discharge  of  his  duty,  if  he  waits  until  the  claims  against  the 
estate  shall  all  have  been  presented,  and  the  aggregate  account 
thereof  first  ascertained,  before  he  sets  about  collecting  the 
assets.  One  year  is  allowed  him  to  pay  the  debts,  and  to 
ascertain  the  surplus  of  assets,  if  any.  Even  then,  the  next 
of  kin  of  the  deceased  cannot  claim  this  surplus,  until  they 
have  tendered  the  administrator  security  to  refund  him  any 
sum  he  may  pay  them  for  the  purpose  of  paying  other  debts 
subsequently  made  to  appear  due.  Eisenbise  vs.  Eisenbise^  4 
W.,  1 28.  But  see  Bixler  vs.  Btankenbiller,  8  W-,  64.  Bough- 
man  vs.  Kunkle,  8  W.,  483. 

XV.  Neglect  to  pay  debts,  i  .  The  non-payment  of 
a  debt  by  an  administrator  is  not  such  a  breach  of  the  condi- 
tion of  his  bond  as  will  enable  a  creditor  of  the  estate  to  sue 
on  it  and  recover  his  debt,  without  a  previous  fixing  the 
administrator  with  a  devisavit.  This  is  not  the  rule  where  the 
bond  of  the  administrator  is  for  the  sale  of  real  estate.  In 
such  case  the  surety  may  be  sued  before  the  administrator. 
Comm,  vs.  Evans,  i  W,,  437.  Stewart ws.  Moody,  4  W.,  172. 
Comm,  vs.  Wenrick,  8  W.,  160.    Myers  vs.  Freiz,  4  Pa.,  346. 

2.  An  administrator  may  pay  a  debt  that  is  barred  by  the 
statute  of  limitations.     Anderson's  Appeal,  3  Walker,  497. 

3.  Assets  are  not  transmitted  to  the  administrator  of  the 
domicil  when  there  are  claimants  within  the  jurisdiction  of  the 
ancillary  administration.  Parker's  Appeal,6i  Pa,,  478.  4.  An 
administrator,  taken  upon  an  attachment,  issued  to  compel 
payment  of  a  debt  due  to  a  creditor  of  the  deceased,  is 
entitled  to  relief  under  the  insolvent  laws.     Maag's  Case,    i 


IN     PENNSYLVANIA  45 

Administrators — Continued. 

Ashmead,  97.  5.  When  an  administrator  pays  out  money  he 
is  presumed  to  know  the  condition  of  the  estate.  The  assets 
are  in  his  hands,  and  he  is  familiar  with  their  amount  and 
value.  He  is  chargeable  with  knowledge  of  the  amount  of 
claims  against  the  estate  when  he  makes  a  payment  on  account 
of  a  distributive  share.     Montgomery's  Appeal^  92  Pa.,  202. 

XVI.  Neglect  in  depositing  trust  funds,  i.  If  an 
administrator  invest  trust  funds  with  a  private  banker  without 
an  order  of  court,  but  in  good  faith  and  under  the  advice  of 
counsel,  he  must  suffer  a  loss  resulting  from  the  insolvency  of 
the  banker,  even  though  the  latter  was  in  undoubted  credit  at 
the  time  of  the  loan.  Boer's  Appeal^  127  Pa.,  360.  2.  An 
administrator  is  not  responsible  for  money  lost  by  the  failure 
of  the  bank  where  it  is  deposited  if  he  exercises  reasonable 
care.  Robinson's  Appeal,  2  Walker,  544.  3.  An  adminis- 
trator who  deposits  trust  funds  in  his  own  name  in  a  bank, 
which  feiils,  is  liable  for  the  amount  lost.  Contm.  vs.  McAlis- 
ter,  28  Pa.,  480. 

XVII.  Neglect  to  pay  trust  moneys,  i.  The  sureties 
in  an  admininistration  bond  are  not  responsible  for  the  mis- 
application of  money  received  by  the  administrator  as  the 
price  of  land  conveyed  by  authority  of  the  orphans'  court. 
When  an  administration  is  authorized  to  sell  real  estate,  special 
security  is  required,  and  and  he  is  required  to  make  searches 
for  liens.  Comm.  vs.  Reed,  8  Phila.,  20.  Cramp's  Estate, 
Idem,  204.  2.  An  administrator  or  trustee  who,  in  the  man- 
agement of  the  funds  of  an  estate,  acts  unfaithfully  and  dis- 
honestly, will  be  allowed  no  compensation.  Swartswalter's 
Account,  4  W.,  77.  3.  Whenever  an  administrator  absconds, 
conceals  himself,  or  resides  beyond  the  jurisdiction  of  the 
court,  an  action  will  lie  on  his  official  bond  against  the  surety 
without  recourse  in  the  first  instance  to  the  principal.  Comm, 
vs.  WeTtrick,  8  W.,  159.  4.  An  administrator  may  be  per- 
sonally liable  for  costs  incurred  in  setting  up  an  unfounded  and 
vexatious  claim.  Showvs,  Conway,  7  Pa.,  136.  Pennypacker's 
Appeal,  5  7  Pa.  ,119.    5 .  Where  the  administrators  of  an  insolv- 
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ent  estate  pay  certain  creditors  in  full,  they  are  properly  sur- 
charged with  the  amount  thereof  in  the  adjudication  of  their 
accounts.  In  such  case,  however,  they  are  entitled  to  be 
subrogated  to  the  rights  of  the  creditors  so  paid  in  the  divi- 
dend awarded  to  the  latter's  claim  against  the  estate  to  an 
amount  not  exceeding  the  surcharge.  Breckenridge' s  Appeal^ 
127  Pa.,  81.  6.  An  attachment  can  be  issued  against  a 
female  acting  as  an  administratrix  for  not  complying  with  an 
order  of  court  to  pay  over  money.  Klein's  Estate^  1 1  Phila., 
34.  7.  If  an  administrator  do  not  voluntarily  apply  for  an 
order  of  sale  to  pay  debts,  he  may  be  compelled  to  do  so  by 
the  orphans'  court.  It  is  his  duty  to  apply  for  an  order  to 
sell  real  estate  for  payment  of  debts  where  the  personal  estate 
is  insufficient  for  that  purpose.  Miskimin's  Appeal,  34 
Pittsburg  Journal,  148.  Callaghan  vs.  Hall,  i  S.  &R.,  241. 
8.  The  court  in  this  case  refused  to  allow  an  administrator 
credit  for  a  large  bill  contracted  for  mourning  for  the  family 
as  against  those  of  the  next  of  kin,  who  had  received  no  part 
of  the  mourning.  Nor  for  the  painting  of  decedent's  portrait. 
FlinthanCs  Appeal,  11  S.  &  R.|  16.  McGlinsey's  Appeal,  14 
S.  &  R.,  64. 

XVIII.  Neglect  of  duty.  i.  Administrators,  at  the 
date  of  obtaining  letters,  give  bond  and  security  for  the  faithful 
administration  of  goods.  When  an  order  is  made  by  the 
orphans'  court  on  a  deficiency  of  personal  assets  to  sell  lands 
for  payment  of  debts  or  maintenance  of  children,  another  bond 
with  sureties  is  given  for  the  faithful  application  of  the  money 
raised  by  the  sale.  The  administrator  is  neglectful  if  he  does 
not  keep  these  two  accounts  separated.  Billington's  Appeal,  3 
R.,  50.  2.  Where  an  administrator  sold  a  judgment  which 
was  good  and  collectible,  for  the  amount  of  the  principal  alone, 
and  failed  to  prove  good  faith  in  the  transaction,  he  will  be 
charged  with  its  full  value  and  interest  to  the  time  of  the 
transfer.  Williams'  Estate,  2  Foster,  320.  3.  Administrators 
acting  in  good  faith  and  without  wilful  default  are  not  respon- 
sible for  loss.     Common  skill,  prudence  and  caution  are  all 
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that  equity  requires.  They  are  only  liable  for  what  they  actu- 
ally receive,  except  in  cases  of  gross  negligence.  Calhoun's 
Estate,  6  W,,  1 88.  4.  Every  party  concerned  for  whose  bene- 
fit an  administration  bond  is  g^ven  upon  his  being  injured  by 
a  breach  or  neglect  of  duty  by  administrators,  is  entitled  to 
institute  an  original  suit  on  the  bond  itself  for  his  own  use, 
and  have  the  damages  assessed  by  a  jury;  and  may  sue  the 
obligors  either  jointly  or  severally  at  his  election.  McDvvitt 
vs.  McDivitt,  4  W.,  387.  5.  In  the  absence  of  fraud  or 
un£uraess  an  administrator  is  entitled  to  reasonable  commis- 
sions for  his  services,  although  he  may  have  been  somewhat 
negligent.  Fross'  Appeal,  105  Pa.,  258.  6.  An  attachment 
will  not  be  granted  against  an  administrator  where  waste  has 
been  committed.  The  act  of  March  29,  1832,  is  prospective 
only.  His  surety  has  no  remedy  in  such  a  case.  WeigeVs 
Estate,  4  W.  N.,  92. 

XIX.  Neglect  to  invest  trust  money,  i.  An  admin- 
istrator is  chargeable  with  interest  where  he  has  neglected  to 
invest  trust  moneys  of  the  decedent,  or  has  used  them  himself. 
But  he  is  not  liable  for  interest  until  twelve  months  from  the 
death  of  the  intestate.  Fox  vs.  Wilcocks,  i  B.,  194.  2.  An 
administrator  c,  /.  a,  having  trust  moneys  in  his  hands,  should 
invest  them  within  a  reasonable  time,  in  conformity  with  the 
directions  of  the  will ;  otherwise,  even  if  he  make  no  personal 
use  of  such  funds,  he  may  be  chargeable  with  interest.  Aston' s 
Estate,  5  Wh,,  228.  3.  Interest  is  payable  where  the  admin- 
istrator has  been  guilty  of  neglect  in  not  putting  out  money, 
or  where  he  has  made  use  of  it  himself.  Compound  interest 
is  not  charged.  Mc Call's  Estate,  i  Ashnjead,  361.  4.  Where 
administrators  have  not  used  or  loaned  the  money  in  their 
hands,  they  are  not  chargeable  with  interest  upon  it  during 
the  time  that  an  auditor  is  engaged  in  the  task  of  settling  the 
balance  and  making  distribution  ;  and  they  are  not  derelict 
for  not  investing  during  such  a  proceeding,  as  they  may 
expect  a  decree  of  distribution  at  any  time,  and  are  required 
to  be  ready  to  pay  in  pursuance  of  it.     MerkeVs  Estate,  1 3 1 
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Pa.,  584.  5.  Where  an  administrator  satisfied  a  first  mortgage 
belonging  to  decedent's  estate  without  payment,  and  took  a 
second  mortgage  on  part  of  the  same  property  in  his  own 
name  as  administrator,  the  amount  of  which  mortgage  he  sub- 
sequently failed  to  collect,  held,  that  he  was  accountable  for 
the  first  mortgage.     Baldwin's  Appeal^  81  Pa.,  441. 

XX.  Neglect  in  sale  of  personal  property,  i.  As  a 
general  rule,  an  executor  or  administrator  cannot  sell  the  goods 
of  an  estate  at  private  sale,  or  retain  them  himself,  at  less  than 
the  appraised  value ;  and  he  is  liable  to  heirs,  legatees  and 
creditors  for  their  full  value  above  the  appraisement.  The 
inventory  is  only  taken  as  prima  facie  evidence  of  values. 
Nicely s  Estate,  2  Kulp,  47.  Williams'  Estate,  2  W.  N.,  431. 
2.  An  administrator  who  takes  promissory  notes  in  payment 
for  the  property  of  the  estate  sold  by  him  does  so  at  his  own 
risk.  Henninger  ws,  Bayer ,  10  Pa.  County,  506.  3.  Where  an 
administratrix  had  sold  bonds  at  auction  for  less  than  their 
market  price,  and  they  had  been  bid  in  by  her  husband,  she 
should  be  surcharged  with  the  difference  between  the  price  at 
which  they  were  sold  and  their  value  in  the  market.  McCann's 
Estate,  2  Pearson,  486.  4.  To  hold  that  an  administrator 
within  the  domicil  owes  no  duty  whatever,  either  to  creditors 
or  next  of  kin,  with  reference  to  personalty  outside  the  juris- 
diction, is  to  invite  neglect  and  waste.  Shinn's  Estate,  166 
Pa.,  121.  5.  Although,  as  a  general  rule,  it  is  an  act  of  duty 
and  prudence  in  an  administrator  promptly  to  turn  the  testa- 
tor's goods  into  available  funds  ;  and  although  a  sale  at  public 
auction,  after  proper  notice,  is  the  most  correct  mode,  yet 
there  may  be  cases  where  too 'sudden  a  sale  may  be  a  breach 
of  trust.  Basic's  Estate,  2  Ashmead,  437.  6.  An  adminis- 
trator, permitting  goods  to  remain  with  the  widow,  is  charge- 
able at  the  appraisement ;  nor  is  evidence  admissible  to  show 
them  of  less  value.  It  has  been  questioned  whether  an  admin- 
istrator is  justified  in  permitting  the  widow  to  take  goods  at 
the  appraisement,  which  in  a  majority  of  cases  is  notoriously 
below  their  value.     But  from  motives  of  humanity,  the  test  of 
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a  public  sale  is  seldom  resorted  to  in  such  case.  Reiff's  Appeal^ 
2  Pa.,  256.  7.  An  administrator  is  not  chargeable  with  the 
consequences  of  a  disastrous  exercise  of  his  discretion,  unless 
it  be  accompanied  with  negligence  so  gross  as  to  raise  a  pre- 
sumption of  wilful  misconduct.  Dillebaugh's  Estate ,  4  W.,  1 79. 
8.  It  is  the  duty  of  administrators  to  convert  the  personal 
property  within  a  year  after  the  grant  of  letters  to  them.  If 
they  delay  its  sale  after  the  expiration  of  a  year,  and  until  a 
general  decline  of  market  values  occasions  a  depreciation  of 
it,  the  loss  thus  occurring  must  fall  upon  them,  because  result- 
ing from  their  neglect  of  a  plain  duty.  MerkeVs  Estate ^  131 
Pa.,  584. 

XXI.  Neglect  to  discontinue  the  business  of  dece- 
dent. I.  Where  an  administrator  makes  a  sale  in  good 
fiuth  of  his  decedent's  business  interests,  in  fulfillment  of  an 
arrangement  made  by  the  intestate  in  his  lifetime,  taking 
therefor  the  purchaser's  bond  for  payment,  which  afterwards 
proves  uncollectible,  the  administrator  cannot  be  held  person- 
ally liable,  if  it  appears  that  he  has  exercised  a  wise  discretion, 
and  has  realized  as  much  for  the  estate  as  could  have  been 
done  by  any  course  he  might  have  pursued.  Wilson's  Appeal^ 
4  Pennypacker,  432.  2.  An  administrator  permitted  the 
business,  in  which  the  decedent  had  been  a  partner,  to  be 
carried  on  by  the  surviving  partner.  When  the  business  was 
closed  the  firm  was  found  to  be  insolvent.  There  was  no 
property  of  the  decedent  other  than  his  interest  in  the  firm. 
Held,  that  there  was  no  reason  to  surcharge  the  administra- 
tor. Stem's  Appeal^  95  Pa.,  504.  3.  If  a  lease  has  expired, 
and  the  administrator  continues  to  use  the  property  after  the 
death  of  the  decedent,  keeps  up  a  public  house  for  two  years, 
when  other  persons  were  willing  to  purchase  the  good-will, 
with  a  full  knowledge  of  all  the  &cts,  the  administrator  will 
be  bound  to  account  for  what  the  same  was  worth  at  the 
death  of  the  decedent.  In  the  absence  of  proof  to  the  con- 
trary, the  court  will  presume  he  continued  the  business  for 

the  benefit  of  the  estate.    Emerefs  Estate,  2  Parsons,  197. 
4 
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XXII.  Neglect   in  sale  or  rental  of  real  estate. 

1.  When  an  executor  ha^  been  dismissed  and  an  administrator 
d.  b.  n.  appointed,  the  sureties  for  the  latter  are  responsible  to 
the  extent  of  their  bond  for  the  faithful  performance  of  the 
trusts,  and  of  all  money  which  comes  into  the  hands  of  the 
administrator,  whether  from  the  sale  of  the  goods  or  of  the 
lands  of  the  testator.     Comm.  vs.  Forney,  3  W.  &  S.,  353. 

2.  Administrators  exceed  their  authority  when  accepting  a 
bond  and  mortgage  for  purchase  money  of  real  estate  of 
decedent  sold  by  them  under  order  of  orphans'  court,  by 
freeing  that  the  bond  shall  only  bind  the  real  estate  sold, 
and  no  other  property  shall  be  levied  upon.  Sage  vs.  Nock, 
4  Clark,  518.  3.  An  administrator  is  not  properly  charge- 
able with  the  rents  of  his  intestate's  real  estate.  If  he  takes 
charge  of  real  estate  and  collects  the  rents  he  acts  merely  as 
agent  for  the  heirs,  and  does  not  bind  himself  as  administrator 
by  acting  in  that  capacity.  His  liability  as  administrator  and 
that  of  his  sureties  is  limited  to  the  matters  pertaining  to  his 
office.  Fross'  Appeal,  105  Pa.,  259.  4.  Administrators  are 
not  in  default  in  not  searching  for  liens  against  real  estate  of 
the  decedent  sold  by  them  for  the  payment  of  debts.  Cramp's 
Appeal,  81  Pa.,  90.  5.  Where  an  administrator  has  neglected 
or  refused  to  execute  an  order  of  sale  in  partition,  the  court, 
under  the  act  of  February  24,  1834,  may  appoint  a  trustee  to 
nuke  such  sale.  Neeld"!  Appeal,  yoVdL.y  117,  6.  If  an  admin- 
istrator assumes  the  collection  of  rents  of  a  decedent's  estate, 
he  is  but  a  trustee  for  the  widow  and  heirs.  The  rents  are 
not  assets  for  the  payment  of  debts.  Robb's  Appeal,  ^i  Pa.,  45. 
7.  An  administrator  has  no  authority  to  pay  taxes  assessed 
after  the  death  of  a  decedent,  nor  has  he  the  right  to  receive  the 
r(^nt-<:  nf  the  real  estate.     His  functions,  rights  and  liabilities 

ted  to  the  personal  estate.  Watson's  Estate,  6  Luzerne 
r,  13.  8.  An  administrator  e.  t.  a.,  de  bonis  non  and 
:ties  are  liable  on  their  bond  for  money  arising  out  of 
:  of  real  estate  of  the  testator  as  directed  by  his  will, 
:h  the  administrator  had  failed  to  account  or  pay  over 


IN    PENNSYLVANIA  5 1 

Administrators —  Continued, 

according  to  the  decree  of  the  orphans'  court.  Hartzell  vs. 
Comm,^  42  Pa.,  453.  Shatter's  Appeal,  43  Pa.,  83.  9.  The 
act  of  March  29,  1832,  does  not  require  personal  notice  to  be 
given  to  heirs,  even  if  they  be  minors,  of  proceedings  by  the 
administrator  to  sell  real  estate  for  the  payment  of  the  debts 
of  the  decedent.  The  proceedings  are  valid,  where  public 
notice  of  the  time  and  place  of  the  sale  is  given  as  required 
by  the  act.  As  a  precautionary  measure,  it  is  well,  however, 
to  notiiy  the  heirs  of  the  application  and  sale.  Wolfs  Appeal, 
31  Pa.,  64.  10.  Where  the  application  for  specific  execution 
of  a  contract  for  sale  of  land  is  by  an  administrator,  notice  to 
the  widow  and  heirs  is  not  necessary.  West  Hickory  Assn,  vs. 
Reed,  80  Pa.,  38.  ii.  Administrators  do  not  represent  the 
realty  of  the  decedent.  They  give  no  bond  that  covers  it,  and 
though  they  collect  rents,  they  cannot  touch  it  even  for  the 
payment  of  debts,  except  by  the  order  of  the  orphans'  court, 
on  entering  additional  security.  Comtn.  vs.  Coleman,  52  Pa., 
472.  12.  An  administrator  has  no  right  to  alter  the  terms 
prescribed  by  the  orphans'  court  in  an  order  of  sale,  but  if  he 
do  so,  and  report  the  facts  to  the  court,  and  the  sale  is  con- 
firmed, the  sale  will  be  valid.  It  is  irregular  for  him,  without 
leave  of  court,  to  extend  the  time  of  payment.  Jacobs^  Appeal, 
23  Pa.,  477.  13.  The  sureties  in  an  administration  bond  are 
not  in  any  way  liable  for  the  proceeds  of  the  sale  by  the 
administrator  of  the  real  estate  for  the  payment  of  debts  of 
the  decedent.  The  original  bond  of  the  administrator  under 
the  act  of  March  15,  1832,  relates  only  to  the  personal  estate. 
When  a  sale  is  made  by  an  executor  or  administrator  under 
the  order  of  the  orphans'  court  of  the  real  estate  of  the 
decedent  for  the  payment  of  debts,  he  must  give  approved 
security  for  the  fiaiithful  application  of  the  proceeds.  Comm, 
y%,HUgert,  55  Pa.,  236. 

XXIII.  Neglect  in  conducting  litigation,  i.  An 
accountant  who,  in  good  faith,  carries  on  litigation  for  the 
benefit  of  the  estate  will  be  allowed  credit  for  reasonable 
counsel  fees,  upon  the  settlement  of  his  account,  although 
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unsuccessful.  SmitKs  Estate^  30  W.  N.,  204.  2.  A  non- 
resident cannot  maintain  a  suit  in  the  courts  of  this  state 
against  a  foreign  administrator  who  has  no  assets  in  this  state. 
Magraw  vs.  Itwin^  87  P&.,  139.  3.  An  administrator  is  not 
entitled  to  counsel  fees  in  the  conduct  of  an  unjust  and  vexa- 
tious suit.     Gossner^s  Estate^  6  Wh.,  401. 

XXIV.  Neglect  to  retain.  Where  it  is  clear  that  the 
relations  between  the  administrator  and  the  legal  representa- 
tives of  a  decedent  are  not  harmonious,  and  it  is  manifest  their 
interests  are  adverse,  nothing  but  some  controlling  necessity 
will  justify  his  retention  as  administrator.  Kellberg's  Appeal ^ 
86  P&.,  129. 

XXV.  Neglect  by  mingung  funds  of  estate,  i  .  An 
administrator  who  mingles  money  of  the  estate  with  his  own 
and  uses  it  in  his  business,  depositing  it  in  his  own  name  with 
his  own  money,  is  liable  for  interest  thereon,  no  matter  how 
honest  his  intentions  may  be.  Kline's  Estate,  8  Lancaster 
Review,  356.  2.  An  administrator,  who  mingles  the  proceeds 
of  real  estate  sold  by  him  for  the  pa)mient  of  debts  with  his 
own  funds,  and  uses  them  for  his  own  benefit,  is  not  entitled 
to  commissions  on  the  amount  so  used.  Band's  Appeal,  2 
Pennypacker,  241.  3.  Administrators  permitting  one  of 
their  number  to  mingle  the  funds  of  the  estate  with  his  own 
monq^,  and  use  them  in  his  business,  are  chargeable  with 
interest  Brawn's  Estate,  1 1  Phila.,  127.  4.  An  administrator 
who  for  years  held  and  commingled  with  his  own  moneys 
funds  awarded  to  a  distributee  is,  upon  proof  of  the  death  of 
the  latter,  liable  for  interest  from  one  year  after  the  time  of  the 
adjudication  of  his  account.  He  may  hold  a  share  or  legacy 
of  a  distributee,  whose  whereabouts  are  unknown,  until  the 
expiration  of  the  year,  when  it  should  be  deposited  at  interest 
in  a  savings  bank  or  trust  company  or  be  paid  into  court 
Vagdes*  Estate,  23  W.  N,,  71.  5.  Where  an  administrator 
mingles  the  funds  of  the  estate  with  his  own  and  uses  them  in 
his  business,  he  is  chargeable  with  interest.  Where  he  sells 
decedent's  interest  in  a  firm  at  a  private  sale  to  the  surviving 


IN    PENNSYLVANIA  53 

Administrators — Continued. 

partner  at  a  price  below  its  value  he  is  liable  for  its  actual 
value,  and  the  sale  is  voidable  at  the  election  of  any  party  in 
interest.  That  he  acted  in  good  faith  and  under  the  advice  of 
counsel  in  the  matter  would  not  justify  it.  Gilberts  Appeal^  78 
Pa.)  266. 

XXVI.  Neglect  by  appropriating  trust  property. 
I.  An  administrator  who  converts  the  property  of  the  dece- 
dent to  his  own  use  in  payment  of  a  debt  due  him  by  the 
decedent,  is  properly  chargeable  not  only  with  the  value  of 
the  property,  but  with  interest  from  the  time  of  the  conver- 
sion. Even  if  the  estate  is  large  enough  to  satisfy  all  the 
creditors,  he  cannot  decide  the  question  of  his  own  claim,  but 
must  leave  it  to  the  decision  of  the  orphans'  court.  Jacksatif 
Estate,  18  Phila.,  106.  2.  An  administrator  will  not  be  per- 
mitted, under  any  circumstances,  to  derive  a  personal  benefit 
from  the  manner  in  which  he  transacts  the  business  or  manages 
the  assets  of  the  estate.  Miller's  Appeal^  30  Pa.,  493. 
3.  When  an  administrator  appropriates  funds  of  the  estate  to 
the  pa3anent  of  a  debt  due  him  personally  by  the  decedent, 
he  acts  in  hostility  to  the  rights  of  other  creditors,  and  as  far 
as  such  portion  of  the  estate  is  concerned  is  entitled  to  no 
commissions  as  against  such  creditors.  Jackson* s  Estate^  18 
W.  N.,  568.  Klein's  Estate,  i  W.  N.,  250.  4.  If  he  trade 
with  the  moneys  of  the  fimd,  he  shall,  like  any  other  trustee, 
make  good  the  loss  or  render  the  gain.  There  is  no  rule  in 
Pennsylvania  that  compound  interest  may  not  be  charged  in 
case  of  corruption.  In  re  Harland,  5  R,,  323.  5.  Where 
administrators  make  use  of  the  goods  of  the  estate  as  their 
own,  they  will  be  charged  with  the  inventory  price,  with 
interest  from  the  date  of  the  inventory.  Keenan's  Estate,  6 
Kulp,  73.  6.  An  administrator  who  appropriates  to  his  own 
use  the  funds  of  an  estate,  renders  himself  liable  to  removal ; 
to  interest  on  the  fund ;  to  make  good  the  principal,  although 
lost ;  and  to  a  criminal  prosecution  for  embezzlement.  Drake's 
Estate,  2  Kulp,  256.  7.  If  an  administrator  mix  the  funds  of 
the  estate  with  his  own  moneys,  and  employ  both  in  trade,  the 
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parties  in  interest  may,  if  they  prefer  it,  insist  on  having  a 
proportionate  share  of  the  profits,  instead  of  interest  on  the 
amount  of  trust  sums  so  employed.  If  he  undertakes  to 
carry  on  the  trade  of  the  deceased,  he  is  chargeable  with  all 
the  profits.  RoHnetfs  Appeal^  36  Pa.,  174.  8.  An  adminis- 
trator must  not  speculate  with  the  funds  of  the  estate,  for  he 
is  the  trustee  of  the  creditors,  and  they  have  a  right  to  com- 
plain, if  their  interests  are  jeopardized.  As  the  administrator 
is  usually  one  of  the  heirs,  or  a  relative  or  friend  of  theirs, 
there  is  great  reason  that  the  court  should  be  watchful  of  the 
rights  of  creditors.  As  the  administrator  has  full  knowledge 
of  the  estate,  it  is  a  violation  of  his  duty  to  be  guilty  of  con- 
cealment about  it.  Such  a  course  of  conduct  is  fraudulent 
Irwin  vs,  Allen,  i  P.  &  W.,  446. 

XXVII.  Neglect  by  purchase  of  trust  property. 
I .  An  administrator  has  no  right  to  transfer  to  himself  stocks 
belonging  to  the  estate  of  the  decedent  before  he  has  settled 
his  administration  account ;  and  such  transfer  vests  no  title  in 
him.  Lewis  vs  Ewing,  18  Pa.,  313.  2.  The  policy  of  the 
law  forbids  a  person  from  being  the  purchaser  of  that  which  he 
is  appointed  to  sell.  He  has  so  perfect  a  knowledge  of  the 
subject,  and  such  opportunity  to  take  advantage  by  appoint- 
ing the  time  and  place  of  sale,  and  employing  the  agents 
who  conduct  it,  that  to  permit  him  to  become  the  purchaser, 
would  be  placing  too  much  confidence  in  the  infirmity  of 
human  nature.  Moody  vs.  Vandyke,  4  Binney,  43.  3.  By 
obtaining  leave  of  the  court  to  become  a  bidder  at  his  own 
sale,  an  executor  or  administrator  does  not,  in  the  smallest 
degree,  lessen  his  duty  to  see  that  the  highest  attainable  price 
is  secured  before  the  title  of  the  purchaser  is  permitted  to 
become  absolute.  Even  where  the  sale  is  made  under  the 
supervision  of  a  master,  as  it  should  be,  great  liberality  will  be 
exercised  in  opening  the  biddings,  if  there  is  a  possibility  that 
a  higher  price  may  be  obtained,  where  a  trustee  acting  under 
an  authority  to  bid  is  the  purchaser.  Dundas'  Estate,  16 
W.  N.,  458.    Hacker's  Estate,  24  W.  N.,  318.    4.  The  law 
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wisely  forbids  a  trustee,  executor  or  administrator  from  acting 
in  the  double  capacity  of  seller  and  buyer.  The  transaction 
is  a  legal  fraud.  The  deed  in  such  case,  however,  is  not 
absolutely  void.  No  party  to  the  deed  can  repudiate  it,  nor 
one  claiming  thereunder,  nor  a  stranger.  It  is  voidable  only 
by  the  cestui  que  trust  and  the  heirs.  Nor  can  the  administrator 
purchase  through  the  medium  of  a  third  person.  But  a  pur- 
chase by  the  administrator  of  the  property  from  the  vendee  ten 
months  later  does  not  necessarily  make  the  title  defective. 
Painter  vs.  Henderson,  7  Pa.,  i|.8.  Ckronisier  vs.  Bushey,  7 
W.  &  S.,  152.  5.  If  an  administrator  purchase  the  land  of 
his  intestate  at  sheriff's  sale,  under  a  fraudulent  judgment,  the 
heirs  may  recover  the  land  from  him  on  the  ground  of  fraud, 
without  previously  tendering  the  money  paid  by  him  or  the 
value  of  his  improvements.  Riddle  vs.  Murray,  7  S.  &  R., 
230.  6.  A  purchase,  by  an  administrator,  of  the  real  estate 
of  the  intestate,  although  at  a  public  sale  by  order  of  the 
orphans'  court,  and  for  a  fair  price,  is  void.  If  the  adminis- 
trator has  purchased  at  a  price  below  the  value  of  the  property, 
and  sold  it  to  a  third  person  without  notice,  the  court  will 
order  him  to  pay  to  the  estate  the  difference  between  the  price 
paid  by  him  and  its  estimated  value.  Wallington's  Estate,  i 
Ashmead,  307.  Milligan's  Estate,  2  W.  N.,  431.  7.  The 
policy  of  the  law  which  forbids  a  trustee  to  purchase  at  his 
own  sale  has  no  application  to  the  purchase  by  an  administrator 
of  real  estate  sold  under  adverse  proceedings  by  the  ground 
rent  landlord.  McManus'  Estate,  3  Pa.  Dist,  483.  8.  The 
administrator  may  purchase  real  property  belonging  to  the 
estate  at  an  adverse  sale,  and  there  is  no  principle  of  equity  which 
will  invalidate  a  title  thus  acquired,  where  the  sale  was  not 
procured  by  any  act  or  suggestion  from  him,  but  under  adverse 
proceedings  in  which  he  was  neither  a  party  nor  interested. 
Any  profit  gained  by  the  transaction  does  not  belong  to  the 
estate,  but  himself.  An  administrator,  as  such,  is  charged  with 
no  duty  respecting  the  real  estate  of  the  decedent.  The  title  is 
in  the  heirs,  and  he  has  no  authority  to  collect  the  rents  or 
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manage  the  property.  He  is,  therefore,  no  trustee  of  the  land 
McManus'  Estate^  34  W.  N.,  222.  9.  It  is  not  for  adminis- 
trators to  make  profit  of  trust  money  without  paying  for  its 
use.  An  administrator  cannot  purchase  goods  of  an  estate  at 
their  appraised  value,  Comm.  vs.  Mateer^  16  S«  &  R.,  416. 
Hampton,  In  re,  17  S.  &  R.,  184. 

XXVIII.  Neglect  of  co-administrator.  i.  An 
administrator,  residing  within  the  jurisdiction  of  the  court,  may 
be  held  liable  for  a  debt,  not  inventoried,  though  it  may  have 
been  received  or  been  owing  by  his  co-administrator.  As  to 
claimants,  joint  administrators  are  equally  responsible  for  each 
other's  acts  and  omissions.  Myers  vs.  Fretz,  4  Pa.,  347. 
Molony's  Estate,  i  Phila.,  295.  2.  Two  administrators  filed 
separate  accounts,  each  one  charging  himself  with  a  part  of  the 
estate.  In  such  case,  one  is  not  chargeable  with  the  balance 
in  the  hands  of  his  colleague,  however  the  case  might  be  in  a 
suit  on  the  joint  administration  bond.  Deans'  Appeal,  23  Pa., 
206.  3.  By  a  settlement  of  the  account  and  a  decree  of  dis- 
tribution, the  accounting  administrator  becomes  personally 
bound  for  the  amount,  and  he  or  his  personal  representative 
may  be  sued.  It  is  ungracious  for  suits  to  be  brought 
against  the  surviving  executor,  who  received  none  of  the 
money ;  though  it  is  true  the  surviving  administrator  is  liable 
on  the  administration  bond,  but  in  that  case  he  would  have  his 
remedy  against  the  personal  representatives  of  his  co-admin- 
istrator who  had  collected  the  money.  Baughman  vs.  Kim- 
ble^ 8  W.  N.,  84.  4.  Each  administrator  has  a  right  to  settle 
a  separate  account  of  his  administration,  but  this  will  not  affect 
his  joint  liability  or  that  of  his  sureties  on  his  official  bond  for 
the  acts  of  his  co-administrator.  Patterson's  Estate,  i  W.  & 
S.,  291.  5.  Where  joint  letters  of  administration  are  granted, 
a  joint  bond  entered  and  a  joint  inventory  filed,  one  adminis- 
trator is  bound  to  account  for  the  acts  of  his  colleague. 
Beckle/s  Appeal,  3  Pa.,  425.  6.  Administrators,  Hke  trustees, 
are  not  liable  for  moneys  not  actually  received  by  them, 
merely  because  they  have  joined  in  a  receipt  with  t^eir  col- 
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leagues  in  the  trust.  McNair's  Appeal^  4  R.,  157.  7.  Admin- 
istrators who  enter  into  a  joint  and  several  administration 
bond  and  file  a  joint  inventory,  are  jointly  and  severally  liable 
for  the  whole  amount  of  the  personal  property  of  the  intes- 
tate. It  therefore  cannot  be  insisted  that  each  adniinistrator 
is  liable  only  to  the  amount  which  comes  into  his  hands,  as  is 
the  case  with  executors,  who  give  no  bonds,  and  also  of 
trustees.  If  an  administrator  wishes  to  protect  himself  from 
liability  as  principal,  let  him  enter  into  a  separate  bond,  as  is 
(rften  done  by  careful  practitioners.  Boyd  vs.  Boyd^  i  W., 
367.  8.  Two  administrators  filed  a  joint  account,  in  which 
they  charged  themselves  with  the  receipt  of  moneys  to  which 
they  had  no  right.  The  administrator  who  held  the  fund 
became  insolvent  It  was  held  that  the  estate  of  the  other 
administrator  was  liable  for  the  money.  Sprenkle's  Appeal^ 
I  Walker,  365.  9.  One  administrator  has  no  power  to  con- 
fess a  judgment  against  his  co-administrator.  Heisler  vs. 
Knipe,  i  Browne,  319. 

XXIX.  Neglect  OP  ANCILLARY  ADMINISTRATOR.  I.  The 
administrator  appointed  in  a  foreign  state  is  merely  auxiliary 
to  him  of  the  domicil.  It  is  his  duty  to  transmit  the  assets, 
after  payment  of  debts  and  expenses,  to  the  latter.  If  the 
administrator  of  the  domicil  n^lects  to  demand  and  recover 
the  sum  which  ought  to  be  transmitted  for  distribution,  he  is 
chargeable  with  it,  or  for  any  other  debt  lost  by  his  supine- 
ness.  Stokelfs  Estate^  19  Pa.,  482.  2.  It  is  held,  that 
an  ancillary  administrator  here  is  bound  to  remit  the  assets  of 
the  estate  to  the  administrator  of  the  domicil  of  the  decedent 
only  in  case  there  are  no  domestic  claimants  in  the  character 
of  creditors,  legatees  or  next  of  kin.  Where  these  appear, 
the  assets  are  to  be  retained  for  administration  according  to  our 
own  laws,  permitting  the  foreign  creditors  to  participate  in 
proportion  to  their  debts,  respect  being  had  to  the  ^gregate 
of  the  estate,  and  of  the  debts,  whether  foreign  or  domestic. 
No  administrator  is  chargeable  with  the  responsibilities  of  an 
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ancillary  administrator  in  settling  a  separate  account     MtOh- 

land  vs.  Wireman,  3  P.  &  W.»  188. 

XXX.  Neglect  in  making  distribution,  i.  Where 
bad  &ith  and  intentional  neglect  of  the  decree  of  the  court,  or 
any  form  of  fraud  upon  the  part  of  the  accountant  is  disclosed, 
the  court  will  enforce  the  decree  by  attachment  of  his  person  ; 
but  where  the  default  was  occasioned  by  the  misconduct  oi 
others,  or  in  this  case  by  the  fraud  of  the  accountant's  attorney, 
an  attachment  will  not  be  granted.  If  ami/ton*  s  £sUUe,4W.  N., 
204.  Clark's  Estaiiy  9  Luzerne  Register,  38.  2.  Interest 
accruing  after  the  filing  of  an  administrator's  account  belongs 
to  the  distributees.  The  administrator  is  the  trustee  of  the 
fund  for  their  use  and  cannot  appropriate  the  interest.  PoUocKs 
Estate^  4  W.  N.,  182.  3.  Where  an  administrator  pays  a 
creditor  more  than  his  pro  rata  dividend,  he  will,  at  the  instance 
of  the  other  creditors,  be  surcharged  with  the  excess  paid  and 
interest.  Miskimmin's  Estate,  4  Lancaster  Review,  357. 
4.  Administrators  neglecting  to  apprise  those  interested  in  the 
fund  of  the  amount  due  them,  and  to  offer  payment  at  a 
reasonable  time,  are  chargeable  with  interest,  and  a  demand 
by  l^atees,  heirs  or  creditors,  is  not  necessary.  Merrick's 
Estate,  I  Ashmead,  305.     Klein's  Estate,  i  W.  N.,  250. 

XXXI.  Neglect  to  demand  refunding  bonds.  i. 
Administrators,  in  making  distribution  amongst  heirs,  should 
take  refunding  bonds,  otherwise  they  may  be  liable  to  creditors 
whose  claims  do  not  then  appear.  The  act  of  1834  provides 
that  refunding  bonds  shall  be  given  by  distributees.  Musser 
vs.  Oliver,  21  Pa.,  362.  2.  Administrators  may,  in  some 
cases,  recover  back  money  from  a  distributee  to  whom  too 
much  has  been  given,  though  no  refunding  bond  has  been 
taken.  Without  an  express  contract  to  do  so,  they  cannot 
compel  such  refunding  where  they  have  a  balance  on  hands 
to  meet  additional  claims.  Saeger  vs.  Wilson,  4  W.  &  S.,  501. 
3.  It  is  the  duty  of  an  administrator  in  distributing  the  estate 
of  a  decedent,  under  the  intestate  laws,  to  take  from  the  dis- 
tributees refunding  bonds,  and  if  he  fidls  to  do  so  he  will  be 
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adjudged  guilty  of  a  devisavU^  and  held  personally  liable  to  a 
creditor  for  the  amount  thus  paid  out  The  fact  that  such 
creditor  omitted  to  appear  and  except  to  the  distribution  upon 
the  settlement  of  the  administrator's  account  is  not  such  laches 
as  will  exempt  the  administrator  from  such  liability.  Janes* 
Appeal^  99  Pa.,  124.  4.  An  administrator  may  distribute 
funds  in  his  hands,  under  the  direction  of  court,  before  filing 
an  account,  but  he  should  in  such  case  take  a  refunding  bond 
from  the  distributee,  or  be  personally  liable  for  any  error  in 
the  distribution.  If,  after  a  year  from  the  death  of  the  decedent, 
the  account  is  filed,  and  the  fund  is  distributed  by  the  court  or 
its  auditor,  after  due  notice,  such  distribution  is  conclusive,  and 
it  is  not  the  duty  of  an  administrator  to  require  a  refunding 
from  the  distributees.     Claries  Estate,  i  Eulp,  32. 

XXXII.  Neglect  to  comply  with  order  of  court. 
I .  An  administratrix  failed  to  pay  over  certain  moneys  which  the 
court  had  ordered  her  to  pay,  alleging  that  her  attorney  had 
collected  the  money,  kept  it,  and  absconded.  Held,  that  as  she 
had  acted  in  good  faith,  an  attachment  would  not  be  issued 
against  her.  Hamilton's  Estate,  12  Phila.,  21.  2.  Where  an 
administrator  neglects  to  comply  with  an  order  of  court  to  pay 
money,  he  may  be  sent  to  prison  under  an  attachment  The 
orphans'  court  has  not  jurisdiction  to  discharge  a  prisoner  by 
reason  of  his  inability  to  pay.  Batdorff^s  Estate,  13  W.  N., 
417.  3.  Where  an  administrator  fails  to  comply  with  an  order 
of  court  directing  him  to  pay  over  the  balance  due  the  estate 
in  his  hands  to  the  distributees,  he  may  be  taken  into  custody 
by  an  attachment  against  him.  At  the  hearing,  if  the  admin- 
istrator purges  himself  of  wilful  disobedience  of  the  order  of 
the  court,  and  shows  that  by  reason  of  an  error  of  judgment, 
or  confidence  misplaced  in  others,  accident  or  misfortune,  he 
lost  the  funds  committed  to  him,  and  became  unable  to  comply 
with  the  decree,  the  court  will  not  direct  a  fruitless  imprison- 
ment It  will  in  such  event  usually  remit  the  parties  interested 
to  other  civil  or  criminal  remedies,  and  direct  his  discharge. 
Stevtnsoris  Estate,  7  W.  N.,  6$. 
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XXXIII.  Neglect  to  compensate,  i.  Administrators 
cannot  be  allowed  commissions  on  debts  uncollected,  nor  on 
worthless  claims  included  in  the  inventory,  unless  they  have, 
in  good  faith,  bestowed  labor  and  expense  upon  them.  John's 
Estate^  2  Chester  Co.,  282.  2.  The  compensation  allowed  to 
administrators  is  to  be  measured  by  the  amount  of  labor  per- 
formed and  the  responsibility  incurred.  Russell* s  Estate^  25 
Pittsburg  Journal,  186.  3.  The  compensation  of  executors 
and  administrators  is  so  much  governed  by  the  circumstances 
of  each  case  that  no  unbending  rule  can  be  fixed  as  to  the 
percentage  to  be  allowed.  Miskimmin's  Estate^  35  Pittsburg 
Journal,  92.  4.  An  accountant's  compensation  should  not  be 
liberal  where  there  has  been  great  and  unnecessary  delay  in 
settling  the  estate.  Clark's  Estate^  2  Kulp,  55.  5.  Commis- 
sions are  forfeited  :  (i)  Where  there  has  been  no  proper  atten- 
tion to  the  duties  of  the  trust.  (2)  Where  an  account  has  not 
been  filed  within  a  reasonable  time.  (3)  Where  the  account 
filed  is  an  unfair  exhibit.  Palmer^ s  Estate,  2  Delaware  Co., 
180.  6.  An  administrator  is  not  entided  to  full  commission 
on  debts  due  the  estate  from  distributees,  whose  shares  would 
be  partially  paid  by  such  debts,  as  no  responsibility  is  incurred. 
In  this  case  two  per  cent,  commissions  were  allowed.  Eby's 
Estate^  2  Pa.  Dist.,  326.  7.  Persons  serving  in  a  fiduciary 
capacity  are  entitled  to  be  paid  the  value  of  their  services,  and 
the  compensation  of  an  administrator  may  be  more  than  five 
per  cent.     Barclays  Appeal,   32  Pittsburg  Journal^   416. 

8.  Administrators  are  entitled  to  be  paid  actual  compensation 
for  their  services,  even  if  the  commission  be  more  than  five 
per  centum.     Barclays  Appeal,  2   Lancaster  Review,   80. 

9.  The  compensation  allowed  to  an  administrator  is  determin- 
able by  no  fixed  rule,  but  varies  according  to  the  amount  of 
skill  and  labor  required  to  settle  the  estate,  five  per  cent,  on 
the  personalty  and  two  and  one  half  per  cent,  on  the  really 
being  a  fair  compensation  in  ordinary  cases.  Zimmet^s  Estate, 
10  Lancaster  Review,  355.  10.  Where  heirs  accept  assets  of 
decedent  as  cash  in  payment  of  their  distributive  shares,  Uie 
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accountant  is  entitled  to  commissions.  RockafietiTs  Estate y  4 
Lancaster  Review,  113.  1 1.  A  commission  is  not  allowed  an 
administrator  upon  a  debt  due  by  him  to  the  estate.  Spack- 
man's  Estate^  2  Chester  Co.,  153.  12.  Two  administrators 
can  only  recover  the  compensation  that  would  have  been  paid 
to  one.  They  will  not  be  allowed  commissions  for  collection 
of  dd)ts  due  by  themselves  to  the  intestate.  Haine^  Estate^ 
I  Pearson,  441.  13.  Mere  n^ligence  or  carelessness  will  not 
work  a  forfeiture  of  commissions,  and,  in  the  absence  of  fraud 
or  un&imess,  they  will  be  allowed.  McManu^  Estate^  3  Pa. 
Dist.,  183.  14.  The  employment  of  a  real  estate  broker  to 
effect  a  sale  is  not  ground  for  reducing  the  compensation  of 
an  administrator.     Gallefs  Estate,  19  Phila.,  15. 

Adoption* 

Neglect  to  vacate  decree,  r.  A  decree  of  adoption, 
under  the  act  of  May  4,1855,  will  be  revoked  when  it  appears 
to  the  court  that  it  was  obtained  by  fraud  and  misrepresenta- 
tion. The  consent  of  the  mother  of  a  bastard  is  requisite  in 
a  petition  for  its  adoption.  Booth  vs.  Van  Allen,  7  Phila., 
401.  A.  H.  G.y  In  re,  i  W.  N.,  576.  2.  A  decree  of  adoption 
will  be  vacated  upon  petition  of  the  natural  and  adopted 
parents  of  a  minor  child,  where  such  vacation  is  for  the  best 
interests  of  the  child,  in  whom  no  property  rights  have  vested 
or  are  likely  to  vest  under  the  adoption.  Gatfowski,  In  re, 
12  Pa.  County,  191. 

Adverse  Possession. 

I.  Neglect  to  prove,  i  .  Adverse  possession  to  bar  a 
recovery  in  ejectment  must  be  actual,  continued,  visible,  noto- 
rious, distinct  axld  hostile.  Messer  vs.  Rhodes,  3  Brewster, 
181.  2.  A  written  recognition  of  the  title  of  a  person  not  in 
the  actual  possession  of  land  by  him  in  possession,  effectually 
rebuts  the  all^ation  of  adverse  possession.  Bradford  vs. 
Gtitkrie,  4  Brewster,  351.  3.  To  constitute  a  good  title 
under  the  statute  of  limitations,  the  possession  of  the  party 
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claiming  such  title  must  have  been  actual,  continued,  visible, 
notorious,  exclusive,  distinct  and  hostile  for  a  period  of  twenty- 
one  years.  Such  party  must  have  claimed  as  against  every 
other  person,  and  must  have  defined  his  boundaries.  Bradford 
vs.  Guthrie f  3  Pittsburg,  213. 

II.  Neglect  to  claim  land.  i.  Where  a  man  dies, 
leaving  an  illegitimate  family  of  children,  and  their  mother, 
and  they  continue  in  possession  of  his  land  for  twenty-one 
years,  claiming  it  as  their  own  as  his  heirs  and  widow,  they 
obtain  a  title  as  such.  Beedy  vs.  Dine^^i  Pa.,  13.  2.  Where 
a  party  relies  on  the  statute  of  limitations,  as  giving  him  a 
positive  title,  he  should  show  that  he,  or  those  under  whom 
he  claims,  entered  into  the  possession  of  the  premises,  under 
a  personal  claim  of  property,  and  as  such  have  held  actual, 
adverse,  continued,  visible,  notorious,  distinct  and  hostile 
possession  thereof,  for  the  full  period  of  twenty-one  years. 
DeHaven  ws.  LandeU,  31  Pa,,  126.    Nearhoff  vs.  Addleman, 

Idem,  279. 

III.  Neglect  to  retain  possession.  A  title  acquired 
by  twenty-one  years'  adverse  possession  under  the  statute  of 
limitations  is  an  absolute  one ;  and  is  not  barred  by  a  subse- 
quent neglect  to  keep  up  the  possession,  as  against  a  bona  fide 
purchaser,  without  notice  of  the  adverse  paper  title.  Schall 
vs.  R.  R.y  35  Pa.,  191. 

Advertisements. 

I.  Neglect  to  insert,  i.  A  direction  to  advertise  for 
six  successive  weeks  is  complied  with,  even  though  the  notice 
does  not  appear  on  the  same  day  in  consecutive  weeks.  Stoever's 
Appeal,  3  W.  &  S.,  157.  2.  Whether  a  paper  is  or  is  not  a 
newspaper  is  a  question  of  fact  for  a  jury.  In  this  case  cer- 
tain election  proclamations  were  published  in  a  German  paper 
in  the  county,  called  *'  The  Coon  Killer."  Eystervs.Rineman, 
1 1  Pa.,  147.  3.  An  advertisement  of  a  sale  of  property  in  a 
newspaper  and  by  handbills,  unknown  to  the  party  sought  to 
be  affected  by  it,  does  not  amount  to  notice.     Weaver  vs. 
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Craigkead,  104  Pa.,  288.  4.  The  refusal  of  a  public  officer  to 
advertise  in  newspapers  of  one  class,  instead  of  those  of  another 
class,  if  illegal,  is  not  the  violation  of  a  private  right,  and 
hence  affords  no  ground  for  a  bill  in  equity  filed  by  a  private 
citizen.  Mayer  ws.  McCamanty  i  Pa.  County,  75.  5.  When 
an  act  of  assembly  provides  for  notice  in  a  newspaper,  it 
alwa}rs  means  an  English  paper,  unless  some  other  be  ex- 
pressly mentioned.  Kratz'  Appeal,  2  Pittsburg,  452.  Graves 
Estate,  2  Woodward's  Decisions,  182.  6.  Where  a  notice  is 
ordered  to  be  published  three  weeks  before  the  time  of  meeting, 
three  successive  insertions  in  a  newspaper  made  within  less 
than  three  weeks  before  the  meeting  are  not  a  compliance  with 
the  order.  N.  Whitehall  Township,  In  re^  47  Pa,,  156. 
7.  Where,  by  act  of  assembly,  public  notice  of  road  cases  is 
required  to  be  made  in  two  newspapers  nearest  the  road, 
such  publication  made  in  two  German  newspapers  is  not 
according  to  law.  Public  notice  in  a  newspaper  means 
an  English  paper,  in  the  absence  of  express  legislative  pro- 
vision or  mention  of  some  other  paper.  Road  in  Upper  Han- 
over,  44  Pa,,  277. 

II.  Neglect  of  city  officials.  The  city  councils  of 
Philadelphia  have  power  to  restrict  public  advertisements  to  a 
limited  number  of  newspapers  and  of  insertions,  and  as  to 
costs,  and  the  holder  of  an  office  has  no  power  to  bind  the  city 
in  excess  of  the  appropriation,  or  to  advertise  otherwise  than 
as  directed  by  the  councils.  City  cf  PhUada.  vs.  Flanigan, 
47  Pa.,  21. 

AiHdayit. 

I.  Neglect  in  form,  i  .  An  affidavit  to  hold  to  bail 
that  defendant  is  indebted  to  the  plaintiff,  "  to  the  best  of  the 
deponent's  knowledge  and  belief,"  is  defective,  and  defendant 
will  be  discharged  on  common  bail.  Young  vs.  Carder,  2 
Miles,  155.  2.  Where  the  law  directs  certain  language  to  be 
used  in  an  affidavit,  it  must  be  strictly  adhered  to.  Thus  where 
an  act  of  assemby  requires  an  appellant  to  swear  he  firmly 
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believes,  the  omission  of  the  word  "  firmly  "  or  its  full  equiv 
alent  is  fatal  to  the  affidavit.  Thompson  vs.  WkiU,  4  S.  ft  S., 
137.  Jacoby  vs.  Gogell,  5  S.  ft  R.,  450.  Proper  vs.  Luce^  3 
P.  ft  W.,  65. 

II.  Neglect  by  altering.  The  alteration  of  an  affidavit 
in  a  case  of  arrest  is  inexcusable.  It  is  doubtful  whether  an 
action  of  perjury  could  be  maintained  on  such  an  affidavit 
Agnew  vs.  Dubois y  8  W.  N.,  406. 

III.  Neglect  in  averments.  A  denial  of  knowledge 
and  information  is  not  an  equivalent  to  a  denial  of  belief. 
Bend  vs.  Duery  3  Phila.,  207. 

IV.  Neglect  in  jurat.  A  clerical  omission  on  the  part 
of  the  prothonotary  to  put  his  signature  to  the  jurat,  after 
swearing  the  defendant  to  his  affidavit  of  defence,  does  not 
vitiate  the  affidavit ;  the  defendant  personally  appearing  in 
court  and  expressing  his  willingness  to  be  sworn  again. 
Maples  vs.  HickSy  Brightly's  Rep.,  56. 

Affidavit  of  Claim. 

Neglect  in  form.  Unless  the  affidavit  of  claim  strictly 
complies  with  the  rules  of  court,  judgment  cannot  be  taken 
for  want  of  an  affidavit  of  defence.  Defects  in  such  affidavit 
are  not  helped  by  a  narr  filed  with  it.  Broad  vs.  Wtnsborougky 
6  Lancaster  Review,  20.  Burt  vs.  Kiefery  Identy  128.  Mossier 
vs.  HartmoHy  82  Pa.,  53.     Tomblerws,  Dinany  5  Pa.  County, 

309- 

Affidavits  of  Defence. 

I.  Neglect  in  form.  i.  Logical  particularity  of  plead- 
ing is  not  required  in  affidavits  of  defence  ;  it  is  sufficient  if  a 
substantive  defence  appear.  Defendant  must  not  only  state 
that  he  expects  to  be  able  to  prove,  but  must  aver  his  belief 
in  the  truth  of  the  facts  alleged.  AUentown  Banky  vs.  Exchel- 
bergery  i  Woodward's  Decisions,  397.  Foster  vs.  KUnJey 
Identy  457.  2.  The  facts  in  an  affidavit  of  defence  need  not 
be  presented  according  to  any  prescribed  form,  but  they  must 
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be  so  distinctly  stated  that  the  nature  o{  the   defence  will 

clearly  appear.      Kilpatrick  vs.  Loan  Assn,,   36   Pittsburg 

Journal,  5. 

11.  Neglect  in  averments,  i  .  An  affidavit  of  defence 
should  set  out  the  nature  and  character  of  the  defence,  and 
aver  distinctly  either  upon  knowledge  or  information  and 
belief,  every  fact  necessary  to  constitute  a  defence.  Nothing 
should  be  left  to  mere  inference.  Peci  vs.  Jones,  70  Pa.,  84. 
19  Pittsburg  Journal,  49.  2.  In  an  affidavit  of  defence,  an 
averment  of  information  and  belief  andi  expectation  of  ability 
to  prove  a  set-off  is  sufficient.  Lewis  ws,  Broadbent^  21  W. 
N.,  31.  3.  An  affidavit  of  defence  should  avoid  all  ambiguity 
of  expression.  All  material  facts  should  be  clearly  stated  and 
should  cover  all  reasonable  grounds  of  defence  as  fully  and 
specifically  as  the  plaintiff's  statement  of  his  claim  expressed 
his  cause  of  action.  Fox  vs.  Sheldrake,  i  Delaware  Co.,  22. 
Camm,  vs.  Speakman,  Idem,  173.  Comm.  vs.  Miller,  Idem, 
271.  4.  In  passing  on  the  sufficiency  of  an  affidavit  of 
defence  every  material  averment  of  fact  contained  therein  must 
be  accepted  as  true.  Morgan  vs.  Kreling,  2  Northampton 
Co.,  272.  5.  Where  the  affidavit  of  defence  is  positive  in  its 
language  and  discloses  a  good  defence,  the  omission  of  the 
clause,  "  and  this  the  defendant  expects  to  prove,"  is  not  fatal 
to  the  affidavit.  Eyre  vs.  Yoke,  67  Pa.,  477.  6.  A  reasona- 
ble intendment  is  to  be  made  in  favor  of  affidavits  of  defence. 
It  would  be  harsh  to  apply  the  old  rules  that  demanded  strict 
accuracy,  precision  and  completeness  of  statement  to  instru- 
ments like  these,  when  these  rules  have  been  relaxed  in  their 
application  to  other  instruments  of  judicial  form.  Twitchell  vs. 
McMurtrie,  yj  Pa.,  388.  7.  The  affidavit  of  defence  must 
state  specifically  and  at  length  the  nature  and  character  of  the 
defence,  so  that  the  court  may  be  able  to  see  that  there  is  a 
defence,  that  calls  for  trial.  Sterling  vs.  Ins.  Co.,  32  Pa.,  75. 
8.  When  the  facts  forming  part  of  defendant's  case  are  averred 
upon  information  and  belief,  the  defendant  must  add  that  he 
expects  to  prove  them,  or  set  out  specifically  the  sources  of 
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his  information,  or  the  facts  on  which  his  belief  rests.  Black 
vs.  Halstead,  27  Pa.,  64.  Reznarvs,  Supplee,  81  Pa.,  180. 
Thompson  vs.  Clark,  56  Pa.,  34.  9.  Where  the  defence  set 
up  is  payment,  the  time,  amount  and  manner  of  payment,  and 
also  the  person  to  whom  it  was  made,  must  be  stated  with 
particularity.     Tinsley  vs.  Stroh,  4   Lancaster  Review,  353. 

10.  When  a  party  swears  in  his  own  case,  it  is  to  be  presumed 
that  he  swears  as  hard  as  he  can  with  a  good  conscience.  It 
has  been  held  that  whatever  is  not  said  in  an  affidavit  of  defence 
is  taken  not  to  exist.      Marsh  vs.  Marshall,   53   Pa.,   399. 

1 1 .  Under  the  affidavit  of  defence  law,  where  there  is  no 
instrument  of  writing,  a  special  statement  of  the  contract  on 
which  the  claim  is  founded  is  sufficient.  If  the  affidavit  of 
claim  indicates  the  existence  of  a  written  contract,  a  copy  of 
which  is  not  filed  with  the  statement,  or  which  does  not  show 
a  contract  for  the  payment  of  money,  judgment  cannot  be 
taken  for  want  of  an  affidavit  of  defence.  Knapp  vs.  Oil  Co., 
S3  Pa.,  185.  12.  An  affidavit  of  defence  under  the  act  of 
March  28,  1835,  should  state  facts  with  reasonable  certainty, 
so  as  to  exclude  evasion  or  duplicity,  and  should  omit  no 
material  element  necessary  to  constitute  a  good  defence. 
Ogden  vs.  Offemtan,  2  Miles,  40.  13.  Whatever  is  not  said 
in  an  affidavit  of  defence  is  taken  not  to  exist  If  the  defence 
depends  upon  books  or  papers  in  the  hands  of  the  plaintiff, 
and  the  defendant  avers  that  he  has  demanded  an  inspection  of 
them  and  been  refused,  the  rule  for  judgment  ought  to  be 
indefinitely  suspended.  Lordvs,  Ocean  Bank,  20  Pa.,  384. 
14.  An  affidavit  of  defence  should  state,  specifically  and  at 
length,  the  nature  and  character  of  the  defence  relied  on,  and 
should  state  such  facts  as  will  warrant  the  legal  inference  of  a 
full  and  legal  defence  to  the  plaintiff's  cause  of  action.  Bryar 
vs.  Harrison,  37  Pa.,  233.  15.  An  affidavit  of  defence  should 
aver  distinctly  every  fact  necessary  to  constitute  a  defence ; 
nothing  should  be  left  to  inference.  Where  an  affidavit  is 
based  upon  information,  it  is  sufficient  if  there  be  a  positive 
averment  of  belief  in  the  facts  alleged  and  expectation  of  being 
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able  to  prove  them.  Taylor  vs.  Buskey,  5  Lancaster  Review, 
181.  Shelly  vs.  Shelly,  Idem,  190.  Gritnley  vs.  Recevenue^ 
Idem,  263.  16.  An  affidavit  of  defence  is  insufficient 
if  it  avers  no  more  than  payment  of  all  that  the  defendant 
ever  owed.  The  affidavit  should  specify  the  payments  and 
when  and  how  made.  Lilly  vs.  Evans,  4  Northampton  Co.,  80. 
17.  In  an  affidavit  of  defence,  an  averment  of  belief  in  all  state- 
ments made  on  information  is  necessary.  Cake  vs.  Stidfole,  i 
Walker,  95.  18.  An  affidavit  of  defence  which  merely  alleges 
that  the  amount  claimed  by  the  plaintiff  is  not  correct,  and 
that  the  defendant  has  a  set-off  to  the  whole  claim,  is  not  suffi- 
cient. The  defendant  will  not,  however,  be  held  to  a  more 
specific  statement  in  his  affidavit  than  that  made  by  the  plaintiff 
in  his  statement  of  claim.  Cochran  vs.  Emmertz,  3  Delaware 
Co.,  433.  19.  In  an  affidavit  of  defence,  where  the  defendant 
swears  to  facts  within  his  own  knowledge,  he  need  not  allege 
that  he  expects  to  prove  them  at  the  trial.  The  affidavit  should 
set  out  with  reasonable  precision  any  payments  that  have  been 
made  of  the  debt  sued  upon,  and  how  they  were  made.  If 
there  remains  something  due,  the  admission  must  be  clear  as 
to  the  amount,  so  that  judgment  may  be  taken  for  a  sum  cer- 
tain. Heist  vs.  Kohler,  9  Montgomery  Co.,  48.  LdUy  vs.  Evans^ 
Idem,  170.  Wood  vs.  Williams,  Idem,  9.  20.  An  affidavit  of 
defence  which  consists  merely  of  disjointed  sentences,  setting 
forth  no  specific  facts,  but  unconnected  propositions  involving 
conclusions  of  law,  as  well  as  of  fact,  is  bad  in  form.  The 
affidavit  should  state  the  facts  with  sufficient  detail  to  enable 
the  court  to  say  whether  they  amount  to  a  defence.  Superior 
Bank  vs.  Stadelman,  153  Pa.,  634.  21.  It  is  a  fatal  defect  in 
an  affidavit  of  defence  to  refer  therein  to  a  material  paper, 
which  is  accessible,  without  annexing  a  copy  thereof,  that  the 
court  may  judge  of  the  legal  import  of  its  terms.  The  affidavit 
should  not  be  evasive  in  its  averments.  Erie  City  vs.  Butter, 
120  Pa.,  374.  22.  It  is  sufficient  if  an  affidavit  of  defence  set 
forth  facts  showing  ^  prima  fizcie  defence  which  can  probably 
be  established.     It  is  not  necessary  to  meet  every  objection  or 
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argument.  McPlietson  vs.  Banks,  28  Pittsburg  Journal,  320. 
24.  An  affidavit  of  defence  averring  a  fact,  not  positively,  but 
upon  information  and  belief,  without  adding  that  the  defendant 
expects  to  be  able  to  prove  it,  is  insufficient.  Winsor  vs. 
Fanners  &  Mech.  Bank,  81  x  Pa.,  304.  25,  A  general  aver- 
ment that  the  charges  are  excessive  in  the  copy  of  account 
filed  is  insufficient.  It  should  aver  what  portion  of  the  charge 
is  excessive.  Wolcottvs.  Schwartz,  29  Pittsburg  Journal,  432. 
26.  A  defendant  i.s  not  bound  to  set  forth  his  evidence  in  his 
affidavit  of  defence ;  he  must  to  some  extent  rely  upon  infor- 
mation obtained  from  others.  Newbold  vs.  Barnard,  16  Pa. 
County,  118.  27.  An  affidavit  of  defence  must  disclose  a 
state  of  facts  sufficient  for  a  substantial  defence.  The  facts 
should  not  be  set  forth  in  an  equivocal  or  evasive  manner,  but 
with  precision.  Yet  they  need  not  be  set  forth  in  all  their 
varied  aspects,  nor  need  the  manner  in  which  the  facts  would 
be  proved  or  the  evidence  be  stated.  If  payment  be  alleged, 
the  amount  and  manner  of  payment  must  be  stated,  and  the 
persons  to  whom  it  was  paid.  Noble  vs.  Kreuzkamp,  1 1 1  Pa., 
68.  McCracken  vs.  Congregation,  11 1  Pa.,  106.  28.  All 
the  elements  of  a  defence  should  appear  with  reasonable  cer- 
tainty in  the  affidavit,  and  if  any  fact  essential  to  complete  the 
defence  is  omitted,  the  affidavit  is  insufficient.  Perry  Knitting 
Co,  ws.Jacoby,  2  Lackawanna  Jurist,  57.  29.  An  affidavit  of 
defence  should  either  be  an  entire  defence  or  pro  tanto,  and  in 
the  latter  case  it  should  be  sufficiently  precise  to  enable 
the  plaintiff,  if  he  elects,  to  take  judgment  for  the  specific 
sum  admitted  to  be  due.  Gould  vs.  Bush,  13  W.  N.  29.  30. 
An  averment  in  an  affidavit  of  defence  that  the  defendant  *'  is 
informed  and  believes  "  that  the  facts  stated  are  true,  is  not 
sufficient  He  must  add  that  he  expects  to  be  able  to  prove 
them  on  the  trial  of  the  cause.  Hermann  vs.  Ramsey,  5  W.  N., 
188.  31.  While  we  must  disregard  allegations  doubtfully 
stated  or  clearly  evasive,  we  must  not  hold  a  party  to  a  rigor 
of  statement  so  severe  as  to  catch  him  in  a  mere  net  of  form. 
Lawrence  vs.  Smedley,  6  W.  N.,  42.  32.  An  affidavit  of  defence 
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is  insufficient  to  prevent  judgment  unless  it  set  forth  all  the 
&cts  necessary  to  constitute  a  substantial  defence.  Mere  gen- 
eral averments  amounting  to  legal  conclusions  will  not  do. 
The  specific  facts  must  be  stated,  so  that  the  court  may 
draw  the  proper  conclusions.  Nothing  should  be  left  to  con- 
jecture, for  that  which  is  not  stated  must  be  taken  not  to  exist. 
Customers'  Gas  Co,  vs.  Electric  Co.,  30  W.  N.,  222.  33.  Where 
an  affidavit  of  defence  avers  payment,  it  should  be  stated  with 
particularity  as  to  time,  amount  and  manner.  McGuire  vs. 
Conway,  10  Pa.  County,  298.  34.  An  affidavit  of  defence 
should  set  forth  the  facts  with  reasonable  certainly.  It 
should  leave  nothing  to  inference.  Ganster  vs.  Vickers,  3 
Walker,  148.  Snyder  vs.  Powers,  Idem,  277.  35.  An  affi- 
davit of  defence  in  a  suit  on  book  account  "  that  defendant 
is  not  indebted  to  the  plaintiff  to  his  knowledge  in  any  sum 
whatever,  held  to  be  insufficient,  as  it  leaves  material  facts  to 
inference,  is  evasive,  and  it  is  not  sufficient  to  swear  to  a  con- 
clusion of  law.     Faser  vs.  Behee,  9  Luzerne   Register,  44. 

36.  The  affidavit  should  set  forth  such  facts  as  will  warrant 
the  l^al  inference  of  a  full  and  legal  defence  to  the  plaint- 
tilT's  cause  of  action.  Brandon  vs.  Brandon,  2  Pa.  County,  48. 

37.  An  affidavit  of  defence,  the  averments  of  which  are  made 
upon  information  and  belief  simply,  without  any  allegations 
that  such  averments  will  be  sustained  by  proof,  is  insufficient. 
PhiUips  vs.  Dryfoos,  2  Montgomery  Co.,  52.  38.  In  an  affi- 
davit of  defence,  if  fraud  be  averred,  the  facts  constituting  the 
alleged  fraud  must  be  fully  set  forth.  Garis  vs.  Hopkins, 
I  Northampton   Co.,    358.     Lehigh  Valley   Reporter,   279. 

in.  Neglect  to  file,  i.  When  a  party  has  omitted 
through  mistake  or  inadvertence  to  file  an  affidavit  of  defence, 
or  the  one  filed  has  been  declared  insufficient,  the  court  may 
allow  him  to  make  a  new  one  if  he  appears  to  have  a  good 
defence.  Singerly  vs.  Assn.,  2  Pearson,  no.  2.  Where  no 
affidavit  of  defence  is  filed  without  any  default  of  defendant, 
except  the  neglect  of  counsel,  who  offers  excuse  for  his 
failure,  the  judgment  will  be  opened  upon  application  of  the 
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defendant,  where  a  clear  defence  is  disclosed.     Keenan  vs. 
Dugan^  6  Lancaster  Review,  408.     Shoemaker  vs.  Boal^  i 
W.  N.,  154.     3.  The  rule  of  court  provides,  that  in  all  actions 
founded  on  instruments  of  writing  for  the  payment  of  money, 
or  on  mortgages,  the  plaintiff  shall  be  entitled  to  judgment  by 
default,  unless  an  affidavit  of  defence  be  filed,  if  he  shall  have 
filed  a  copy  of  the  instrument  of  writing  on  which  the  suit  is 
founded  within  the  time  specified  in  the  rule.  In  suits  of  instru- 
ments on  record  in  any  of  the  courts  or  offices  of  the  county, 
a  full  copy  need  not  be  filed  if  the  praecipe  or  narr  contains 
a  full  reference  to  the  office,  book  and  pages  where  the  same 
may  be  found.     Gottman  vs.  Shoemaker,  86  Pa.,  31.    4.  A 
plaintiff  who  appeals  from  the  judgment  of  a  justice  of  the 
peace,  and   complies  with  the  rule  of  court,  is  entitled  to 
judgment  for  want  of  an  affidavit  of  defence,  notwithstand- 
ing   the    defendant    filed   an    affidavit    before    the    justice. 
Belfield  vs.  Mandeville,  6  Kulp,  23.     5.  A  court  may  grant 
leave   to   file   supplemental  affidavits  of  defence,   whenever 
the   original   is  obscure  or  otherwise  defective,  but  cannot 
require   it    be   done.     Laird   vs.    Campbell,    92   Pa.,  470. 

6.  If  a  rule  of  court  provide  for  entering  a  judgment  for  want 
of  an  affidavit  of  defence  by  a  certain  time,  and  none  be  filed, 
a  judgment  may  be  entered  at  any  subsequent  time.  If  a 
writ  of  summons  be  served  upon  three  defendants,  and  only 
one  appear,  a  judgment  for  want  of  an  affidavit  of  defence 
may  be  rendered  against  all.     Slocum  vs.  Slocum,  8  W.,  367. 

7.  The  rule  of  court,  requiring  an  affidavit  of  defence,  is  suf- 
ficiently complied  with  by  an  affidavit  made  by  a  third  person 
in  the  absence  of  the  defendant,  that  he  has  a  just  defence  to 
the  whole  claim  to  the  best  of  his  knowledge  and  belief.  He 
is  not  bound  to  state  the  reasons  for  such  belief.  Executors 
and  administrators  need  not  file  affidavits  of  defence.  Burk- 
hart  vs.  Parker,  6  W.  &  S.,  480.  8.  An  affidavit  of  defence 
is  in  time,  if  filed  before  motion  for  judgement.  Gillespie  vs. 
Smith,  13  Pa.,  65.  9.  An  executor  or  administrator  is  not 
required  to  file  an  affidavit  of  defence  in  an  action  on  a  dece- 
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dent's  contract.  The  same  rule  applies  to  a  suit  against  the 
committee  of  a  lunatic.  Leibert  vs.  Hocker^  i  Miles,  263 
Alexander  vs.  Ttcknor,  i  Phila.,  120.  Seymour  vs.  Hubert^ 
83  Pa. I  348.  10.  An  affidavit  of  defence  made  by  a  third 
person  interested  in  the  event  of  the  suit,  suffices  to  prevent  a 
judgment  by  default.  If  the  party  on  record  or  in  interest  is  sick 
or  absent,  the  affidavit  may  be  made  by  his  clerk  or  other  party 
having  knowledge  of  facts.    Sleeper  ws,  Dougherty,  2  Wh.,  I  yy, 

1 1 .  The  copy  of  the  claim,  filed  under  the  affidavit  of  defence 
law,  stands  instead  of  a  declaration.  If  the  copy  is  duly  filed, 
it  is  immaterial  whether  the  defendant  appears  or  not ;  if  the 
defendant  does  not  file  an  affidavit  of  defence,  the  plaintiff  is 
entitled    to    judgment.     Clark    vs.    Dotter^    54    Pa.,     215. 

12.  Where  suit  is  brought  to  recover  a  penalty  no  affidavit  of 
defence  can  be  required,  nor  need  the  defendant  furnish  evi- 
dence against  himself.  Union  Glass  Co.  vs.  Bank,  10  Pa. 
County,  565.  13.  Under  the  general  power  of  the  com- 
mon pleas  to  regulate  its  practice,  it  has  authority  to  make  a 
rule  requiring  of  defendants  an  affidavit  of  defence,  and  direct- 
ing judgment  against  them,  if  not  filed  within  a  certain  time. 
Vanatta  vs.  Anderson,  3  B.,  417.  14.  When  a  careful  mem- 
ber of  the  bar  fails  through  inadvertence  to  file  an  affidavit  of 
defence,a  judgment  entered  for  default  thereof  should  be  opened 
without  imposing  conditions,  and  without  asking  him  whether 
he  has  a  defence.  Easton  Marble  Co.  vs.  Desk,  16  Phila.,  644. 
15.  An  affidavit  of  defence  shall  be  required  from  executors, 
administrators  and  guardians  or  committees  sued  in  a  repre- 
sentative capacity,  provided  that  an  affidavit  in  such  cases 
stating  that  the  defendant  has  made  diligent  inquiry  and  has 
not  been  able  to  obtain  sufficient  information  to  enable  him  to 
set  forth  particularly  the  nature  and  character  of  the  defence, 
but  he  believes  there  is  a  just  and  legal  defence,  shall  be 
deemed  a  sufficient  compliance  with  the  rule.  Rule  of  Common 
Pleas  Court,  of  Phila.  March  7,  1893,  32  W.  N.,  56.  16.  Execu- 
tors and  administrators  are  not  obliged  to  file  an  affidavit  of 
defence,  and  by  analogy  the  widow  and  heirs  of  an  estate 
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should  not  be  compelled  to  do  so.  Stadelman  vs.  Penna.  Co.^ 
6  W.  N.,  134.  17.  An  affidavit  of  defence  is  required  in  all 
actions  ex  contractu,  even  though  the  damages  claimed  are 
not  liquidated.  Bradly  vs.  Potts,  33  W.  N.,  570.  18.  Where 
a  rule  of  court  necessitates  the  filing  of  an  affidavit  of  defence 
on  or  before  a  certain  day  or  the  rendition  of  judgment,  the 
defendant  is  entitled  to  the  entire  day.  Duncan  vs.  BeU,  28 
Pa.,  516.  19.  If  the  statement  of  claim  filed  would  not 
have  entitled  the  plaintiff  to  judgment  for  want  of  an  affidavit 
of  defence,  the  fact  that  the  defendant  filed  an  insufficient 
affidavit  would  not  authorize  the  court  in  giving  judgment  upon 
it.  Hutchinson  vs.  WoodweU,  107  Pa.,  509.  20.  Under  a 
rule  of  court  in  certain  counties,  if  the  plaintiff  shall  file  with 
his  declaration  or  statement  a  specific  averment  of  facts 
sufficient  to  support  his  claim,  verified  by  affidavit,  and  serve 
a  copy  on  the  defendant  or  his  counsel  of  record,  such  items 
of  claim  and  material  averments  of  fact  as  are  not  denied  by 
the  defendant  by  affidavit  filed  with  or  before  plea  pleaded, 
shall  be  taken  as  admitted.  Neely  vs.  Bair,  144  Pa.,  256. 
21.  Where  a  rule  of  court  provides,  that  in  all  actions  oi  scire 
fcuias  judgment  by  default  may  be  taken  after  the  return  day, 
if  the  defendant  shall  have  neglected  to  file  an  affidavit  of 
defence  on  or  before  the  return  day  or  within  fifteen  days 
after  the  service  of  the  writ,  it  will  include  a  scire  facias  on  a 
municipal  lien  for  paving,  etc.  Wilkesbarre  vs.  Felts,  134  Pa., 
529.  22.  It  is  the  better  practice  to  file  an  affidavit,  even  if 
the  statement  or  copy  filed  does  not  apparently  come  within 
the  rule  requiring  an  affidavit  of  defence.  It  is  well  to  suggest 
such  fact  upon  the  record,  and  have  a  decision  of  the  court 
upon  that  point.  When  a  defendant  decides  this  question  of 
law  for  himself  he  takes  the  risk  of  being  incorrect.  Clarion 
&  Mahoning  R.  R.  vs.  Hamilton,  127  Pa.,  i.  23.  Affidavits 
of  defence  are  only  required  upon  obligations  for  the  payment 
of  a  sum  certain.  They  are  not  held  to  apply  in  actions  for 
torts,  nor  upon  contracts  for  the  payment  of  an  uncertain  sum, 
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or  where  there  is  no  standard  by  which  to  liquidate  the  judg- 
ment    Borlin  vs.  Camm,,  99  Pa.,  42. 

IV.  Neglect  in  taking  judgment  upon.  Even  if  a 
defendant  voluntarily  appears  and  files  an  affidavit  of  defence 
before  return  day,  judgment  should  not  be  granted  for  want 
of  a  sufficient  defence,  until  the  full  time  the  defendant  is 
required  to  file  his  affidavit  has  expired.  Until  that  period 
has  been  reached  he  may  amend  or  supplement  his  affidavit. 
BoyU  vs.  Homer,  104  Pa.,  380. 

V.  Neglect  to  question,  i  .  Long  delay  after  an  affi- 
davit of  defence  has  been  filed,  with  successive  steps  intervene 
ing,  works  a  waiver  on  the  part  of  plaintiff  to  have  judgment 
for  insufficiency  of  the  affidavit.  Hellman  vs.  Horn,  9 
Luzerne  Register,  176.  i  Kulp,  138.  2.  Where  a  defendant 
has  filed  an  affidavit  of  defence  which  is  defective,  and  the 
plaintiff  subsequently  files  a  declaration  and  obtains  a  plea,  the 
plaintiff  has  waived  his  right  to  have  a  judgment  for  want  of 
a  sufficient  affidavit  of  defence.  Hamer  vs.  Humphreys,  2 
Miles,  28.  3.  It  is  too  late  to  move  for  judgment  on  an 
insufficient  affidavit  of  defence  after  a  rule  to  plead,  or  any 
further  steps  taken  in  the  cause.     QNealws.  Rupp,  22  Pa., 

395. 

VI.  Neglect  of  affiant.     If  an  affidavit  of  defence  be 

f  sworn  to  by  the  attorney  and  not  by  the  party,  it  should  state 

[  that  the  attorney  has  knowledge  of  the  facts.  Crine  vs.  Wallace, 

\  I  W.  K.,  293.   Blew  vs.  Shock,  Idem,  612.   Baumgardner  vs. 

i  Morris,  42  Pittsburg  Journal,  355.    Cowperthwaite  vs.  Roney, 

10  W.  K.,  482.      2.  One  of  two  defendants  may  make  an 

affidavit  of  defence  for  himself  and  his  co-defendant.     Bentzel 

^,  Pfaltzgraff,  i  York  Record,  202.    3.  An  attorney  in  fact 

cannot  make  an  affidavit  of  defence  on  behalf  of  his  principal 

j  without  alleging  a  reason  why  the  principal  was  not  himself 

j  sworn.    Evans  vs.  Boon,  27  W.  N.,  574.  Stollaker  vs.  Ludner, 

I  W.  N.,  169.     City  vs.  Devine,  Idem,  358.    Gross  vs.  Painter, 

Idem,  154.     4.  Under  the  act  of  April  21,  1852,  applicable 

to  Berks  and  Tioga  counties,  a  stranger  to  the  record,  who  is 
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interested  in  the  defence  of  the  suit,  is  competent  to  make  an 
affidavit  of  defence  so  as  to  prevent  judgment  by  default. 
Hunter  vs.  ReUly,  36  Pa.,  509.  5.  An  affidavit  of  defence  made 
by  an  attorney,  setting  forth  that  to  the  best  of  his  knowledge 
and  belief  the  defendant  has  a  just  and  legal  defence  to  the 
whole  of  the  plaintiA's  claim,  and  that  he  verily  believes  the 
same  has  been  paid,  though  strictly  not  in  conformity  with  the 
rule,  is  sufficient,  nevertheless,  to  prevent  judgment.  Sndik 
vs.  Emery,  i  Luzerne  Register,  13.  6.  When  a  defendant 
puts  in  a  stranger's  affidavit,  it  must  show  upon  its  face  suffi- 
cient reason  why  it  was  not  made  by  the  defendant  himself; 
that  a  real  disability  existed  which  prevented  him  from  making 
it,  and  the  circumstances  giving  rise  to  the  disability.  Grkl 
vs.  Buckius,  114  Pa.,  187. 

VII.  Neglect  in  allowing  supplemental  affidavit. 
Pending  a  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defence,  the  filing  by  the  defendant  of  a  supplemental 
affidavit  of  defence  will  prevent  judgment  being  taken  on  the 
original  rule.  West  vs.  Simmons^  2  Wh.,  261.  Bloomer  vs. 
Reed,  22  Pa.,  54.    Lask  vs.  Von  Neida,  109  Pa.,  208. 

Agent. 

I.  Neglect  of  authority,  i.  The  power  of  an  agent 
is  limited  by  the  authority  given  him  ;  and  if  he  transcends 
that  authority,  the  act  cannot  affect  his  principal ;  he  acts  no 
longer  as  agent.  The  same  principle  applies  to  partners.  One 
binds  the  others  so  far  only  as  he  is  the  agent  of  the  others. 
London  Savings  Soc'y  vs.  Bank,  36  Pa.,  504.  2.  Where  there 
is  no  reasonable  presumption  of  authority  and  no  actual 
authority,  a  corporation  will  not  be  prejudiced  by  the  acts  of 
the  agent.  Where  the  representations  of  an  agent  are  con- 
trary to  the  interests  and  duty  of  the  corporation,  it  is  not  a 
reasonable  presumption  that  he  has  such  authority.  Custar 
vs.  Titusville  Gas  Co,,  63  Pa.,  381.  Lance  vs.  Dracon,  14 
Lancaster  Bar,  15.  3.  If  an  agent's  act  was  authorized  by 
his  principal,  he  is  not  personally  liable ;  but  if  he  exceeded 
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his  authority,  he  becomes  personally  responsible  to  the  party 
with  whom  he  deals.  But  a  subsequent  ratification  has  a 
retrospective  effect,  and  is  equivalent  to  a  prior  demand. 
Berger's  Appeal,  96  Pa.,  447.  4.  It  is  the  business  of  a  pur- 
chaser dealing  with  an  agent  to  ascertain  the  extent  of  his 
authority ;  if  he  deals  with  him  on  terms  beyond  his  authority, 
the  principal  is  not  bound.  Where  one  deals  with  an  agent, 
supposing  him  to  have  full  authority,  although  restricted,  and 
the  principal  remains  silent  after  knowing  that  a  bargain  has 
been  made,  such  party  would  be  protected  against  any  such 
subsequent  claim  by  the  principal.  When  one  gives  a  limited 
authority  to  an  agent,  and  he  transgresses  it,  and  the  principal 
immediately  repudiates  it,  he  is  not  bound.  Rafferty  vs.  Hal- 
dron,  81  X  Pa.,  438.  5.  If  an  agent  obtains  possession  of 
property  under  an  unauthorized  condition,  the  principal  must 
either  return  the  property  or  hold  it  subject  to  the  condition. 
Where  one  adopts  a  contract  entered  into  without  his  authority, 
he  must  adopt  it  altogether.  He  cannot  ratify  the  beneficial 
part  and  reject  the  remainder.  Where  a  servant  sells  a  horse, 
and,  without  authority,  warrants  him,  the  master  receiving  the 
price,  though  ignorant  of  the  warranty,  is  bound  by  it.  Where 
one  of  two  innocent  persons  must  suffer  by  the  fraud  or  negli- 
gence of  a  third,  whichever  has  accredited  him  must  bear  the 
loss.  A  principal  who  sues  to  enforce  a  contract  is  bound  by 
representations  made  by  the  agent  to  induce  the  opposite  party 
to  enter  into  it  Mundorff  vs.  Wickersham,  63  Pa.,  Zt. 
6.  Where  a  party  in  a  suit  by  a  building  association  defended 
on  the  ground  that  he  had  made  a  parol  agreement  with  an 
agent  of  the  association,  whereby  he  was  to  be  released  from 
liability  in  the  event  of  a  certain  contingency ;  held,  that  he 
was  bound  to  show  that  the  agreement  was  made  with  the 
knowledge  of  the  officers  of  the  association,  or  that  the  agent 
was  acting  at  the  time  within  the  scope  of  the  authority  con- 
fided to  him  by  the  board  of  directors,  or  that  the  declarations 
were  made  in  the  course  of  business  which  the  board  author- 
ized him  to  transact,  and  that  the  contingency  had  arisen. 
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Gass  vs.  Building  Assn.,  95  Pa.,  loi.  7.  A  party  seeking  to 
enforce  a  contract  made  by  his  agent  is  bound  by  the  agent's 
declarations,  made  at  the  time,  although  he  exceeded  his 
authority.  If  he  would  have  the  benefit  of  the  bargain,  he 
must  adopt  it  as  his  agent  made  it.  CaUy  vs.  R,  R.,  80  Pa., 
363.  Keaugh  vs.  Leslie,  92  Pa.,  424.  8.  An  agent,  unless 
invested  with  unrestricted  discretion,  can  bind  his  principal 
only  within  the  extent  of  his  authority,  and  this  must  be  ascer- 
tained by  those  who  deal  with  him.  Merciervs.  Lachenmeyer, 
8  Phila.,  152.  9.  An  agent  cannot  render  his  principal  liable 
for  a  fraudulent  representation  made  beyond  the  scope  of  his 
real  or  apparent  authority.  Megoargal  vs.  Proiheroe,  i  Lacka- 
wanna Jurist,  125.  10.  The  extent  of  an  agent's  powers 
depends  upon  the  authority  under  which  he  acts.  This  may 
be  shown  by  his  written  instructions  or  by  his  course  of  deal- 
ing. It  is  true  the  public  is  not  always  bound  by  the  private 
instructions  of  the  agent,  and  may  hold  the  principal  responsi- 
ble, though  the  particular  acts  done  are  in  excess  of  his  private 
instructions.  It  applies  to  cases  where  the  agent  has  been 
held  out  to  the  world  as  such  by  the  principal,  allowed  to 
exercise  enlarged  powers  from  time  to  time,  and  his  acts 
therein  have  been  ratified  by.  his  principal.  American  Trust 
Co.  vs.  Schultz,  82  Pa.,  51.  11.  Whenever  any  party  under- 
takes to  do  an  act  as  the  agent  of  another,  if  he  does  not 
possess  any  authority  from  the  principal  therefor,  or  if  he 
exceeds  the  authority  delegated  to  him,  he  will  be  per- 
sonally liable  to  the  person  with  whom  he  is  dealing.  The 
fact  that  he  has  been  guilty  of  no  fraud  does  not  exempt 
him  from  liability.  Kroeger  vs.  Pitcaim,  10 1  Pa.,  311. 
12.  An  agent  constituted  for  a  particular  purpose,  and  under  a 
limited  power,  cannot  bind  his  principal,  if  he  exceeds  that 
power.  A  subsequent  ratification  by  a  principal  of  the 
unauthorized  act  of  his  agent,  may  have  the  same  efifect  as 
previous  authority.  The  principal  is  bound  to  disavow  the 
unauthorized  act  of  his  agent  as  soon  as  the  fact  comes  to  his 
knowledge,  otherwise,  as  to  third  persons,  he  makes  the  act 
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his  own.  But  as  between  him  and  his  agent  the  rule  is  not 
so  stringent.  In  such  case  he  is  not  bound  to  disavow  the  act 
until  he  has  such  information  of  the  facts  as  will  enable  him 
to  act  understandingly.  Sckrack  vs.  McKtdght,  84  Pa.,  29. 
13.  If  a  company  ignores  the  special  written  authority  given 
its  agent ;  if,  outside  and  beyond  it,  it  either  expressly  gives 
or  encourages  an  agent  to  exercise  great  additional  powers 
for  several  years,  and  ratifies  and  confirms  the  same,  thereby 
inducing  the  public  to  rely  upon  his  said  enlarged  s^ency,  the 
company  cannot,  after  a  loss  has  occurred,  repudiate  his  action, 
and  feill  back  upon  the  written  authority.  Farmers  Ins,  Co,  vs. 
Taylor,  73  Pa.,  342.  14.  A  principal  is  bound  to  disavow 
the  unauthorized  acts  of  his  agent  in  most  cases  the  first 
moment  the  fact  comes  to  his  knowledge.  Unless  he  dis- 
avows witliin  a  reasonable  time,  his  ratification  will  be  pre- 
sumed. Mills  vs.  McDavit,  4  Luzerne  Register,  293.  Wick- 
iser  vs.  B/air,  7  Idem,  153.  15.  Every  one  who  transacts 
business  with  an  agent  is  bound  to  inquire  and  inform  himself 
of  the  nature  and  extent  of  his  authority.  This  requirement 
is  not  satisfied  by  inquiry  of  the  agent  himself.  PAila,  Trust 
Co,  vs.  Roberts,  17  Phila.,  9.  16.  A  principal  will  be  bound 
by  the  acts  of  a  self-constituted  agent,  where  his  own  neglect 
or  the  act  of  God  has  rendered  these  acts  necessary  for  his  self- 
preservation  or  for  the  well-being  of  society.  A  principal  will  be 
bound  by  those  acts  of  his  accredited  agent  which  are  reasonably 
incident  to  the  full  performance  of  the  contract  of  service. 
Sherman's  Estate,  19  Phila.,  109.  6  Pa.  County,  225.  23  W.  N., 
30.  17.  An  authority  to  an  agent  to  sell  at  certain  quotations 
does  not  authorize  him  to  malce  contracts  for  sales  of  articles 
deliverable  at  future  dates.  Beymer  vs.  Hardy,  20  Pittsburg 
Journal,  47.  18.  Where  one  without  authority  acts  for 
another,  that  other  may  ratify  the  act  and  avail  himself  of 
its  benefits,  assuming  its  attendant  burdens.  Before,  ratifica- 
tion, the  agent  may  retract.  Hart  vs.  Girard Borough,  56  Pa., 
23.  .19.  To  make  an  instrument  under  seal  binding  on  a 
principal,  when  signed  by  an  agent,  the  latter  must  sign  and 
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seal  in  the  name  of  his  principal.  Yerkes  vs.  Richards,  8 
Montgomery  Co.,  47.  20.  The  criterion  is  not  whether  the 
maker  has  given  the  authority  to  do  the  particular  act,  but 
whether  the  servant  has  done  it  in  the  ordinary  course  of 
his  employment.     Drew  vs.  Peer,  28  Pittsburg  Journal,  38. 

2 1 .  The  powers  of  a  real  estate  agent  differ  from  those  of  an 
insurance  agent,  broker,  &ctor,  attorney,  or  special  agent  with 
limited  powers.  Persons  dealing  with  agents  in  the  usual 
course  of  business,  without  notice  of  limitations  on  their 
powers,  are  not  bound  thereby.  Agents  for  managing  real 
estate,  like  stewards  in  England,  have  full  control  of  the  prop- 
erty for  leasing,  receiving  rents  and  accepting  surrenders. 
When  a  landlord  places  his  property  in  the  hands  of  an  agent, 
the  custom  is  for  the  tenant  to  deal  with  the  agent  and  not 
with  the  landlord.     WeiglUman  vs.  Hartley,  20  W.  N.,  470. 

22.  It  is  not  competent  to  prove  an  agent's  authority  by  his 
declarations.  Nor  are  his  acts,  done  without  the  knowledge 
or  authority  of  the  principal,  evidence  of  his  agency.  Whiting 
vs.  Lake,  9  W,  N.,  137.  23.  A  principal  clothing  an  agent, 
with  apparent  authority  is  estopped  from  denying  the  authority 
as  to  parties  dealing  on  the  faith  of  it.  Hubbard  vs.  Tenbrook, 
23  W.  N.,  351.  24.  Where  a  person  assuming  without 
authority  to  act  as  agent  for  another  enters  into  a  contract 
either  in  his  own  name  or  in  that  of  his  alleged  principal,  the 
party  with  whom  he  contracts  may  bring  an  action  in  tort 
against  him,  or  may  elect  to  consider  him  .as  principal  and 
hold  him  liable  thereon.  M'Conn  vs.  Lady,  10  W.  N., 
493.  25.  An  agent  who  makes  a  contract  in  excess  of  his 
authority  and  by  which  his  principal  refuses  to  be  bound,  is 
personally  liable  for  any  damages  resulting  to  the  other  party 
to  the  contract.  But  where  the  principal  ratifies  the  agree- 
ment, this  is  equivalent  to  antecedent  authority  to  the  agent. 
Hopkins  vs.  Everly,  1 50  Pa.,  1 17.  26.  A  principal  is  bound 
by  the  acts  or  conduct  of  his  agent  within  the  scope  of  his 
apparent  authority,  unless  done  with  knowledge  or  notice  in 
the  person   dealing   with    him  of  the   actual   extent  of  his 
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authority.  It  is  the  apparent  scope  of  his  authority  and  not 
his  actual  instructions  which  govern.  Wachter  vs.  Assurance 
Co,,  132  Pa.,  428.  27.  The  authority  of  an  agent  cannot  be 
established  by  proof  of  the  declarations  of  the  agent.  Evans 
vs.  Owens,  3  Pennypacker,  228.  28.  When  a  party  loaning 
money  neglects  to  inquire  as  to  the  power  of  the  agent  of  the 
borrower  to  receive  it,  he  will  be  held  guilty  of  negligence. 
If  a  purchaser  pay  money  to  a  person  not  authorized  to 
receive  it,  he  is  liable  to  pay  it  over  again.  An  agent  author- 
ized to  receive  the  interest  on  a  mortgage  has  no  right  to  give 
a  discharge  for  the  principal.  Phila,  Trust  Co,  vs.  Roberts,  14 
W.  N.,  123.  29.  When  a  party  seeks  the  benefit  of  a  con- 
tract made  by  his  agent,  he  is  bound  by  his  declarations  made 
at  the  date  of  the  execution  of  the  contract,  though  the  agent 
exceeded  his  authority.  Harvey  vs.  Harvey,  9  Luzerne 
Register,  194. 

II.  Neglect  to  prove  agency,  i.  An  advertisement 
that  the  party  advertising  is  an  agent,  is  but  an  ex  parte  notice, 
and  is  not  admisssible  to  prove  agency.  The  alleged  agent 
must  not  only  prove  the  fact  of  agency,  but  the  extent  of  the 
powers  of  the  agent.  Union  Refining  Co,  vs.  Bushnell,  88  Pa., 
89.  2.  To  render  a  principal  liable,  there  must  be  proof  of 
agency,  either  express  or  implied;  but  the  fact  cannot  be 
proven  by  the  declarations  of  the  alleged  agent,  nor  by  his 
acts  done  without  the  knowledge  or  authority  of  the  principal. 
It  is  always  competent  for  a  principal  to  show  the  scope  and 
extent  of  his  agent  s  authority.  Central  Penna.  Telephone  Co, 
s^,  Thompson,  ii2Pa.|  118.  3.  A  plaintiff  seeking  to  recover 
finom  a  company  for  the  negligence  of  its  servant  must 
prove    the  agency.     Pfaelzer  vs.    Car   Co,,  4  W.  N.,  240. 

III.  Neglect  to  act.  An  agent  cannot  delegate  to 
another  a  power  conferred  upon  him  because  of  his  fitness  and 
the  confidence  reposed  in  him.  A  legislature  cannot  delegate 
the  power  to  make  laws  to  any  other  body  or  authority. 
Locke's  Appeal,  72  Pa.,  491. 

IV.  Neglect  to  retain.     When  a  person  is  employed 
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as  an  agent  or  salesman,  for  no  definite  time,  the  law  does  not 
imply  a  hiring  by  the  year,  but  at  the  will  of  both  parties,  and 
the  principal  has  the  right  to  terminate  it  at  any  time,  and  to 
discharge  the  agent  from  his  service  without  notice.  Coffin  vs. 
Landis,  46  Pa.,  426.     Kirk  vs.  Hartman,  63  Pa.,  105. 

V.  Neglect  of  notice  of  revocation.  Where 
gross  negligence  exists,  in  the  omission  to  give  notice  of  a 
revocation  of  agency,  a  bona  fide  purchaser  should  be  pro- 
tected. Every  case  must  be  decided  on  its  own  peculiar  cir- 
cumstances ;  though  great  hardships  may  arise  on  either  side 
of  the  question.  It  is  prudent,  if  not  necessary,  to  record  the 
revocation,  where  the  original  power  has  been  entered  of 
record.  The  death  of  an  agent  revokes  the  authority  of  his 
sub-agent.  Morgah  vs.  Stell,  5  B.,  305.  Peries  vs.  Aycmena, 
3  W.  &  S.,  79.    Lehigh  Coal  Co,  vs.  Mohr,  83  Pa.,  228. 

VI.  Neglect  to  disclose  principal,  i.  The  rule  is 
well  settled,  that  when  an  agent  does  not  mean  to  be  per- 
sonally bound  by  a  writing,  he  must  disclose  the  name  of  a 
principal  whom  he  intends  to  bind.  Sharpe  vs.  Ellis ^  61  Pa., 
71.  2.  Although  by  the  failure  of  an  agent  to  disclose  his 
principal  to  his  correspondent,  he  may  become  personally 
liable  to  the  latter,  yet  that  did  not  bar  his  right  to  require  his 
principal  to  make  good  the  loss.  If  an  agent  in  perfecting  a 
sale  for  his  principal  acts  strictly  within  the  line  of  his  duty, 
and  in  good  faith,  and  without  fault  incurs  damages,  they  must 
be  borne  by  the  principal,  and  not  by  the  agent.  Maitland  vs. 
Martin,  86  Pa.,  120.  3.  An  agent  making  a  contract  in  his 
own  name,  without  disclosing  his  agency,  is  liable  to  the  other 
party.  The  principal  is  liable  because  the  contract  was  for  his 
benefit,  and  the  agent  is  benefited  by  the  principal  being  pur- 
sued by  the  creditor,  as  there  can  be  but  one  satisfaction.  The 
agent  cannot  discharge  himself  by  putting  the  creditor  to  his 
election ;  being  already  liable  he  can  be  discharged  only  by 
satisfaction.  So,  also,  as  to  the  principal.  Beymer  vs.  Bonsall, 
79  Pa.,  298.  4.  A  deposit  in  bank  by  a  depositor  as  agent, 
should  in  all  cases  disclose  the  name  of  the  principal.     Each 
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fund  is  thus  distinctly  ear-marked.  Bank  of  Northern  Liber- 
ties vs.  Jones y  42  Pa.,  536.  5.  An  agent  is  personally  respon- 
sible unless  his  principal  is  disclosed  or  known  with  such 
certainty  that  the  creditor  may  know  against  whom  to  pro- 
ceed. Manley  vs.  Hickman^  i  Chester  Co.,  557.  6.  Where 
one  is  put  forward  to  conduct  a  separate  business  in  his  own 
name,  but  with  the  property  and  as  the  agent  of  an  undisclosed 
principal,  the  latter  may  not  escape  liability  for  goods  sold  to 
the  agent  in  the  course  of  the  business,  by  a  limitation  upon 
the  agent's  authority  to  purchase.  Htibbard  vs.  Tenbrook^ 
124  Pa.,  291 .  7.  An  undisclosed  principal  can  sue  in  his  own 
name  in  any  contract  of  his  agent.  Erie  Bank  vs.  Sndth,  3 
Brewster,  9.  8.  If  one  deals  bona  fide -with  an  agent  as  owner, 
without  knowledge  of  his  agency,  he  may  set  off  any  claim  he 
may  have  against  the  agent  in  answer  to  the  demand  of  the 
principal.  Frame  vs.  Coal  Co,^  97  Pa.,  309.  9.  Where  an 
agent,  without  disclosing  his  principal,  executes  a  lease  of  a 
house  in  his  own  name,  the  tenant  holds  under  the  agent; 
and  it  makes  no  difference  that  the  agent  in  signing  the  lease 
wrote  the  word  "  agent "  after  his  signature.  Seyfert  vs.  Bean^ 
83  Pa.,  450.  ID.  If  an  agent  makes  a  contract  in  his  own 
name  without  disclosing  the  name  of  his  principal,  the  princi- 
pal, even  if  unknown  to  the  contractor,  is  bound  and  liable  for 
damages  on  a  breach.  By  contracting  in  his  own  name,  the 
agent  only  adds  his  personal  obligation  to  that  of  his  principal. 
Youghiogheny  Iron  Co,  vs  Smith,  66  Pa.,  340. 

VIII.  Neglect  in  representations,  i.  Representations 
and  declarations  made  by  the  agent  of  a  corporation  in  the 
course  of  the  business  entrusted  to  his  particular  care  are 
binding  upon  the  corporation,  notwithstanding  it  produces 
evidence  to  show  that  he  had  no  authority  to  make  them. 
Persons  dealing  with  the  corporation  by  such  an  agent  have  a 
right  to  suppose  that  he  has  authority  to  speak  of  it  relative 
to  the  business  entrusted  to  his  special  care.  Schlessinger  vs. 
Express  Co.,  9  Phila.,  70.  2.  An  agent  empowered  to  nego- 
tiate a  sale,  who,  acting  within  the  scope  of  his  authority^ 
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makes  false  representations  in  relation  to  the  property  offered, 
binds  his  principal  thereby,  though  the  representations  were 
not  made  in  his  presence.  McFeely  vs.  Little ^  19  W.  N., 
97.  3.  A  party  whose  agent  has,  by  false  representations, 
induced  another  to  enter  into  contract  with  him,  cannot 
enforce  the  contract,  even  though  the  agent  had  no  authority 
to  make  the  representations.  Lycoming  Ins.  Co,  vs.  Wood- 
worth,  83  Pa.,  223. 

VIII.  Neglect  of  fidelity  to  principal,  i.  Agents, 
partners,  or  associates  cannot  make  profit  out  of  their  princi- 
pals, copartners  or  co-associates  for  whom  they  have  under- 
taken to  act  If  the  purchasers  of  land  acted  as  agents  of  the 
company  in  purchasing  the  land,  they  could  not  charge  a 
profit  against  their  principal.  If  they  had  disclosed  the  exact 
sum  paid  by  them  as  individuals  for  the  land,  and  had  refused 
to  sell,  except  at  an  advance  which  was  paid  them,  they  would 
have  a  right  to  retain  the  profits.  Sunons  vs.  Vulcan  Oil  Co,, 
61  Pa.,  202.  2.  If  an  agent  receives  a  sum  of  money  fi"om 
his  principal  with  instructions  to  apply  it  to  a  particular  pur- 
pose, and  he  refuses  to  so  apply  it,  or  to  account  for  the  same, 
an  action  for  money  had  and  received  will  lie  against  him. 
MiUingar  vs.  Hartupee,  53  Pa.,  372.  3.  It  is  the  duty  of  one 
who  collects  money  to  pay  it  over  to  his  principal  at  once, 
and  neglect  to  do  so  is  a  breach  of  his  implied  contract  from 
which  a  right  of  action  immediately  springs  ;  and  the  statute 
begins  to  run  then,  and  not  from  the  time  when  notice  is  given 
of  the  receipt  of  the  money,  unless  there  be  fraudulent  con- 
cealment. Moore  vs.  Juvenal,  92  Pa.,  490.  4.  An  agent 
who  is  wanting  in  fidelity  forfeits  his  right  to  his  place,  what- 
ever may  be  the  nature  of  his  default,  and  whether  it  is  or  is 
not  a  source  of  injury  to  his  principal.  The  motives  of  the 
agent  can  have  no  place  in  such  an  inquiry,  if  the  act  is  unmis- 
takably a  breach  of  duty  to  the  principal.  Henderson  vs. 
Hydraulic  Works,  7  Phila.,  100.  5.  A  principal  is  responsible 
for  the  act  of  his  agent  in  the  course  of  his  master's  business, 
even  to  the  extent  of  fraud  or  wrong,  if  committed  in  the 
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course  of  the  service  and  for  the  master's  benefit,  though  no 
privity  of  the  master  is  proved.  Keart  vs.  Elder ^  7  Luzerne 
Register,  229.  6.  As  a  general  rule,  every  principal  is  held 
liable  to  third  persons,  in  a  civil  suit,  for  the  frauds,  deceit, 
concealments,  misrepresentations,  torts,  negligences  and  omis- 
sions of  duty  of  his  agent  in  the  course  of  his  employment ; 
although  the  principal  did  not  authorize,  or  justify,  or  partici- 
pate in  or  know  of  such  misconduct ;  or  even  if  he  forbade 
the  same.  Bank  of  Kentucky  v^.  Bank ^  i  Parsons,  180.  7.  A 
secret  agreement  between  an  agent  employed  to  purchase  and 
the  vendor,  that  such  agent  shall  receive  a  share  of  the  profits 
of  the  sale,  renders  the  contract  fraudulent  and  voidable,  and  it 
cannot  be  enforced  against  the  purchaser.  Ritter  vs.  R,  R,,  27 
Pittsburg  Jounial,  23 .  7  W.  N.,  1 22.  8.  An  agent  is  entitled 
to  commissions  only  when  he  discharges  his  duty  towards  his 
principal.  Where  the  principal  is  subjected  to  loss  through  the 
negligence  of  his  agent,  the  latter  is  liable  for  the  damages 
sustained.     Pownall  vs.  Bair,   23  Pittsburg  Journal,   57. 

9.  It  is  a  fundamental  rule  that  an'  agent  employed  to  sell  can- 
not make  himself  the  purchaser  ;  nor  if  employed  to  purchase 
can  he  himself  be  the  seller.  The  same  person  cannot  be  an 
agent  in  a  private  transaction  for  both  parties,  without  the 
consent  of  both,  so  as  to  entitle  him  to  compensation  from 
both  or  either.  We  have  the  authority  of  Holy  Writ  that  no 
man  can  serve  two  masters.    Everhart  vs.  Searle,  71  Pa.,  256. 

10.  If  an  agent,  with  written  authority  to  sell  land  for  a  speci- 
fied price,  contracts  for  its  sale  at  a  greater  price,  and,  con- 
cealing this  fact  from  his  principal,  obtains  a  conveyance  of 
the  latter's  title  for  the  originally  specified  price,  after  which 
he  consummates  the  sale  previously  contracted  for,  such  agent 
is  bound  to  account  to  his  principal  for  the  full  sum  received. 
Kramer  vs.  Winslow,  1 30  Pa.,  484.  1 1 .  When  a  master  places 
the  entire  charge  of  his  business,  or  a  distinct  branch  of  it,  in  the 
hands  of  an  agent  or  subordinate,  exercising  no  discretion  or 
oversight  of  his  own,  the  master  is  liable  for  the  acts  of  the 
agent.    Lewis  vs.  Seiferty  116  Pa.,  628.     12.  A  violation  of 
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the  duty  of  an  agent  to  inform  his  principal  of  the  sale  of 
goods  is  negligence.  Myers  vs.  Brice,  12  W.  N.,  87. 
13.  Where  one  acting  as  the  agent  and  friend  of  a  party 
assumes  to  perfect  the  title  of  such  party  to  land,  and  becom- 
ing aware  of  a  defect  in  the  title,  purchases  for  himself  the 
outstanding  title  in  another,  his  purchase  will  enure  to  the 
benefit  of  his  principal.     Noel  vs.  White,  37  Pa.,  5 14. 

IX.  Neglect  to   pay  over  trust  moneys,     i.  If  an 
agent,  who  receives  money  from  his  principal  to  perform  a 
certain  trust,  wholly  neglects  to  perform  his  duty  and  con- 
verts the  money,  he  is  liable  to  an  action  in  form  ex  delicto,  or 
to  an  action  for  money  had  and  received  to  plaintiff's  use. 
But  neither  action  will  lie  against  an  agent  for  an  alleged 
balance  of  moneys  entrusted  to  be  laid  out  in  a  special  manner, 
where  he  actually  enters  upon  and  performs  the  duties  of  his 
trust ;  the  remedy  is  by  bill  in  equity  or  account  render.  Reeside 
vs.  Reeside,  49  Pa.,  322.    2.  If  an  agent  mingle  his  principal's 
money  with  his  own  so  that  it  cannot  be  followed,  the  principal 
cannot  recover  it  specifically,  though  he  may  claim  from  the 
admixture  the  sum  which  belonged  to  him.     Equity  will  fol- 
low a  fund  through  any  number  of  transmutations  and  pre- 
serve it  for  the  owner  so  long  as  it  can  be  identified,  no  matter 
in  whose  name  the  legal  right  stands.     Even  where  money 
has  been  converted  into  a  chose  in  action,  equity  regards  the 
beneficial  ownership.     Farmers  and  Mcch.  Bank  vs.  King,  57 
Pa.,  202.     3.  A  person  whose  business  is  that  of  a  lender  of 
money  belonging  to  others  for  the  purpose  of  investment,  is 
liable  for  a  loss  resulting  from  the  lack  of  reasonable  care  and 
prudence  on  his  part  in  making  such  investment.    McFarland 
vs.  McClees,  17  W.  N.,  547.     4.  A  statement  of  claim,  aver- 
ring the  employment  of  defendant  by  plaintifT  to  pay  off  a 
mortgage  ;  that  defendant  had  in  his  hands  sufficient  funds  of 
plaintifT  to  pay  the  debt,  but  wrongfully  neglected  to  so  apply 
them,  and  the  damage  to  plaintiff  therefrom,  contains  all  the 
essential  elements  of  a  declaration  for  negligence.     Shaffer  vs. 
Corson,  141  Pa.,  256.     5.  Where  an  agent  receives  money, 
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and  duly  notifies  his  principal,  he  cannot  be  sued  for  it  without 
a  previous  demand,  as  he  is  in  no  default ;  aliter,  where  he 
neglects  to  give  notice  of  the  receipt.  Drexel  vs.  Raimond,  23 
Pa.  I  21.  6.  One  in  whose  hands  money  is  placed  by  a  debtor 
for  the  payment  of  a  debt  is  liable  in  an  action  for  money  had 
and  received,  at  the  suit  of  the  creditor  to  whom  the  payment 
was  to  have  been  made.     Standi  vs.  Hine,  45  Pa.,  30. 

X.  Neglect  to  obey  instructions,  i.  Where  an 
agency  is  created  by  a  written  instrument,  the  nature  and 
extent  of  the  authority  must  be  ascertained  from  the  docu- 
ment itself,  and  cannot  be  extended  by  parol  evidence  of  the 
usages  of  other  agents,  or  an  intention  to  confer  additional 
powers.  Porter  vs.  Patterson,  1 5  Pa.,  233.  2.  An  agent  can- 
not sit  in  judgment  on  the  expediency  of  the  instructions  of  his 
principal,  and  his  failure  to  execute  them  with  reasonable 
promptness  and  fidelity  will  render  him  liable  to  his  principal 
in  damages.  Kraberws,  Ins,  Co.,  129  Pa.,  8.  3.  When  an 
agent  acts  contrary  to  his  instructions,  his  principal  will  be 
bound  by  his  acts  which  are  within  the  scope  of  the  authority 
which  the  agent  was  held  out  to  the  world  to  possess. 
McNeilevs.  Cudland,  168  Pa.,  16.  4.  If  an  agent,  employed 
to  bid  at  a  public  sale  at  a  limited  price,  exceeds  his  authority 
he  is  considered  as  making  the  purchase  on  his  own  account 
Hampton  vs.  Specknagle,  9  S.  &.  R.,  221.  AUen  vs.  Rostain, 
II  S.  &.  R.,  362.  5.  In  order  to  bind  the  principal  upon  a 
contract  made  by  an  agent,  the  contract  must  be  within  the 
authority  committed  to  the  agent,  and  the  authority  must  be 
strictly  followed.  Bank  vs.  Saving  Fund,  3  Grant,  135. 
Reaneyvs.  Culberison,  21  Pa.,  507.  6,  Statements  made  by 
an  alleged  agent,  not  in  the  exercise  of  his  authority,  or  before 
it  originated,  or  after  it  ceased,  are  not  admissible  to  affect  the 
prindpaL  Clark  vs.  Baker,  2  Wh.,  340.  7.  One  who  has 
only  a  parol  authority  for  the  purpose,  cannot  bind  his  princi- 
pal by  affixing  in  his  absence  his  name  and  seal  to  a  bond. 
Gordon  vs.  Bidkeley,  14  S.  &  R.,  331.  8.  A  principalis 
bound  by  all  the  acts  of  his  agent  within  the  scope  of  the 
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authority  which  he  held  him  out  to  the  world  to  possess,  not- 
withstanding the  agent  acted  contrary  to  instructions.  Where 
one  of  two  persons  must  suffer  by  the  act  of  a  third  person, 
he  who  has  held  that  person  out  as  worthy  of  confidence  and 
as  having  authority  in  that  matter  should  be  bound  by  it 
Brooke  vs.  R,  R.,  io8  Pa.,  529.  9.  If  an  agent  exceed  his 
authority  and  purchase  different  goods  than  his  principal 
authorized,  the  principal,  unless  he  ratify  his  acts,  is  not  liable. 
White  vs.  Cooper,  3  Pa.,  130.  10.  An  agent  appointed  to 
collect  money  shall  not  buy  a  note  of  his  principal  at  a  dis- 
count, and  retain  the  whole  amount  of  it  out  of  the  money 
collected,  but  shall  only  retain  the  amount  he  gave  for  the 
note.  He  must  deal  fairly  with  his  principal.  Grant  vs. 
Seitsinger,  2  P.  &  W.,  525.  11.  The  act  of  an  agent  does 
not  bind  his  principal,  unless  it  be  proved  that  it  was  done 
during  the  agency,  and  was  within  the  scope  of  his  authority. 
The  subsequent  admissions  of  an  agent  do  not  bind  the  prin- 
cipal. Hough  \s,  Doyle ^  4  R.,  291.  12.  An*  agent,  consti- 
tuted for  a  particular  purpose,  and  under  a  limited  power, 
cannot  bind  his  principal,  if  he  exceeds  that  power.  One 
dealing  with  such  an  agent  does  so  at  his  peril,  if  he  passes 
the  limits  of  his  power.  In  such  case  the  agent  binds  himself 
individually.  Devinney  vs.  Reynolds^  i  W.  &  S.,  333.  Layt^ 
vs.  Stewart,  i  W.  &  S.,  222.  Bank  of  Penna,  vs.  Reed,  i 
W.  &  S.,  106.  13.  An  agent,  whose  authority  is  limited  by 
instructions,  is  in  general  bound  to  obey  such  instructions 
exactly,  if  they  be  imperative,  and  not  discretionary.  Wilson 
vs.  Wilson,  26  Pa.,  393.  14.  A  clerk  in  a  retail  store  has  no 
right,  without  the  assent  of  his  employer,  to  sell  the  goods  at 
wholesale  in  payment  of  a  debt  of  his  principal,  whether  due 
or  not ;  and  such  sale  will  not  divest  the  title  of  the  principal. 
Hampton  vs.  Matthews,  14  Pa.,  105.  15..  The  acts  of  a  ser- 
vant bind  his  master  only  when  done  in  the  course  of  the 
business  committed  to  him,  or  within  the  scope  of  an  authority 
specially  delegated.  It  is  no  part  of  the  business  of  the  clerk 
in  a  store  to,  borrow  money,  and  give  notes  of  the  firm  for  it. 
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Kerns  vs.  Piper,  4  W.,  222.  16.  If  a  wagoner,  to  whom 
goods  are  entrusted  for  a  party,  openly  sell  them  on  the  street 
to  another  party,  the  sale  vests  no  property  in  a  purchaser. 
In  Penna,  there  is  no  market  overt.  Lecky  vs.  McDermott, 
8  S.  &  R,,  500.  Rapp  vs.  Palmer,  3  W.,  178.  17.  A  prin- 
cipal is  not  answerable  criminally  for  the  wrongful  act  of  his 
agent,  when  the  act  is  in  positive  disobedience  of  the  princi- 
pal's instructions.     Comm,  vs^Junkin,  170  Pa.,  194. 

XI.  Neglect  in  declaf^tions.  i.  It  is  imperative,  in 
cases  of  alleged  tortious  conduct  such  as  negligence,  that, 
unless  the  act  was  specially  authorized,  the  admissions  of  an 
agent  must  be  part  of  the  res  gestae,  otherwise  they  are  mere 
hearsay.  Lombard  &  South  Street  R,  W.  vs.  Christian,  124 
Pa.,  115.  2.  Whenever  an  agent  does  an  act,  representing 
his  principal,  what  he  does  or  says  in  respect  to  the  act  while 
it  is  in  progress  is  part  of  the  res  gestae  and  admissible  in 
evidence  on  behalf  of  either  party.  Whenever  an  agent's  acts 
are  admissible,  his  accompanying  declarations  explanatory  of 
the  acts  are  also  admissible  in  evidence.  An  agent's  author- 
ity cannot  be  shown  by  proof  of  his  declarations,  and  the 
burden  lies  upon  the  party  dealing  with  him  to  prove  the 
authority  under  which  the  agent  acted,  and  that  the  declarations 
were  within  the  limits.  Sidney  Furniture  Co.  vs.  Warsaw,  122 
Pa.,  494.  Bcdt.  &  Ohio  Relief  Assn.  vs.  Post,  Idem,  579. 
3.  A  corporation  engaged  in  the  manufacture  and  sale  of 
goods  is  answerable  for  the  fraudulent  representations  of  its 
agent,  made  within  the  ostensible  scope  of  his  authority  while 
transacting  the  business  of  the  corporation.  Erie  City  Iron 
Works  yis.  Barber,  106  Pa.,  125.  4.  To  render  declarations 
of  an  agent  admissible  in  evidence  against  his  principal,  it 
must  appear  :  either  (i)  that  the  agent  was  authorized  to 
make  them  ;  or,  (2)  that  his  powers  made  him  the  general 
I  representative  of  his  principal,  having    management   of  the 

•  entire  business ;  or,  (3)  that  the  admissions  were  part  of  the 

[  consideration  of  a  contract ;  or,  (4)  if  they  were  not  contractual 

t  that  they  were  part  of  the  res  gestae.     Oil  City  Fuel  Supply 
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Co.  vs.  Boundy,  122  Pa.,  449.  5.  The  principle  that  a  party 
seeking  to  enforce  a  contract  made  by  his  agent  is  bound  by 
his  declarations  made  at  the  time,  although  he  exceeded  his 
authori^,  has  no  application  when  the  declarations  were 
neither  the  inducement  to  the  making  of  the  contract  nor  part 
of  the  conditions.  MerrUk  Thread  Co.  v%.  Manirfaciuring  Co., 
115  Pa.,  314.  6.  Whatever  an  agent  says  or  does  in  the 
transaction  of  the  business  he  is  employed  to  perform  may  be 
given  in  evidence  to  affect  his  principal.  But  his  declarations 
made  after  the  expiration  of  such  agency  or  after  the  business 
in  which  he  has  been  engaged  has  been  fully  settled  cannot  be 
so  used.  United  Brethem  Aid  Socy.  vs.  McDermond,  1 2  W,  N., 
73.  7.  Where  declarations  of  an  agent  are  not  part  of  the 
res  gestae,  and  are  not  made  in  the  scope  of  his  employment, 
and  especially  where  they  are  mere  expressions  of  opinion, 
they  will  not  be  received  in  evidence  in  a  suit  brought  against 
the  principal.  American  Steamship  Co.  vs.  Landretk,  102  Pa., 
136.  8.  The  declarations  of  an  agent  made  at  the  time  of 
the  particular  transaction,  while  acting  within  the  scope  of  his 
duties,  may  be  given  in  evidence  against  his  principal  ;  other- 
wise if  made  after  the  transaction  is  ended.  The  declarations 
of  officers  of  a  corporation  rest  upon  the  same  principles  as 
apply  to  other  agents.  Huntingdon  &  Broad  Top  Coal  Co. 
vs.  Decker,  82  Pa.,  1 19.  9.  The  narrative  of  an  agent  of  a 
past  transaction  cannot  be  received  in  a  suit  against  the  prin- 
cipal. Nori&weslem  Ins.  Co.  vs.  Rotk.S^'Pa..  ,413.  10.  The 
rule  is  that  the  narrative  of  an  agent  of  a  past  occurrence  can- 
not be  received  as  proof  against  the  principal  of  the  existence 
of  such  occurrence.     Often  after  an  accident  an  agent  stands 

[onism   to  his  employer,  on   whom    he    sometimes 

to  shift  the  responsibility,     Fawcetl  vs.  Bigky,  59 

1 1 .  Whatever  an  agent  does  or  says  in  making  a 

is  evidence  against  the  principal,  being  part  of  the 
The  admissions  of  an  agent  not  made  at  the  time 

insaction,  but  subsequently,  are  not  evidence^     Peima. 
TiiusvilU  Hank  Road  Co.,  71  Pa.,  350. 
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XII.  Neglect  to  disaffirm  acts  of.     i  .  A  principal, 
when  notified  of  the  acts  of  his  agent,  must  disaffirm  them  within 
a  reasonable  time,  or  ratification  may  be  presumed.    Porter  vs. 
Patterson,  1 5  Pa.,  229.   AhTs  Appeal,  \ 29  Pa.,  43.    Bredin  vs. 
Dubarry,  14  S.  &  R.,  27.     Mils  vs.  McDavit,  4  Luzerne 
Register,  293.     Wickezer  vs.  Blair ,  7  Idem,  153.     2.  A  prin- 
cipal cannot  repudiate  the  act  of  an  agent  and  at  the  same  time 
claim  the   benefits  obtained    through   the  agent's  contract. 
National  Furniture  Co,  vs.  McCUntock,  10  Montgomery  Co.,  149. 
3.  It  is  an  undoubted  principle  that  a  subsequent  recognition  of 
the  acts  of  an  agent,  even  where  he  has  exceeded  his  authority, 
is  equivalent  to  a  previous  express  authority.     If  the  previous 
express  authority  is  required  by  positive  law  to  be  in  writing, 
the  subsequent  recognition  must  be  of  a  kind  as  unequivocal. 
Parrish  vs.  Koons,  i  Parsons,  89.    4.  A  ratification  is  equivalent 
to  a  precedent  authority,  and  such  ratification  may  be  presumed 
fi^om  long  acquiescence  and  neglect  to  make  objection.     Coxe 
vs,R,R.,  17  Phila.,  349.     5.  The  action  of  the  principal  may 
ratify  the  unauthorized  act  of  an  agent,  as  by  accepting  the 
benefits  resulting  therefrom.     Horter  vs.  Silliman,  3  W.  N., 
405.    6.  The  facts  and  circumstances  of  the  transaction  must 
be  fully  communicated  by  the  agent  to  the  principal,  before  a 
ratification  can  be  implied  ;  and  the  principal  must  know  that 
he  would  not  be  liable  without  such  ratification.     Essick  vs. 
Buckwalter,  i  Monaghan,  209.     7.  Where  one  by  his  own  act 
has  armed  another  with  power  to  act  for  him,  and  this  agent 
deals  with  innocent  third  parties,  who,  without  notice  or  other 
intervening  equity,  advance  money  upon  the  faith  of  the  evi- 
dences of  title  in  the  possession  of  the  agent  or  attorney,  the 
owner  takes  every  risk,  and  is  bound  by  theactof  such  agent. 
Bwrtoris  Appeal,  93  Pa.,  214.     8.  No  principle  of  law  is  bet- 
ter settled  than  that  a  man  cannot  reap  the  fruits  of  his  agent's 
fraud.     If  an  agent  had  not  the  authority  to  make  representa- 
tions which  resulted  in  a  party  doing  an  act  which  would  benefit 
the  principal,  the  latter  cannot  repudiate  the  fraud  and  yet  hold 
OQ  to  its  fruits.    Common  honesty  and  the  law  of  the  Ian 
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forbid  it,  Jones  v^.  Building  Ass' n,  94pa.»  215.  Williamson's 
Appeal,  Idem,  337.  9.  Where  a  master  places  the  entire 
charge  of  his  business,  or  a  distinct  branchof  it,  inthehands 
of  an  agent,  exercising  no  discretion  and  no  oversight,  the 
neglect  by  an  ^ent  of  ordinary  care  is  a  breach  of  duty  for 
which  the  master  is  liable.  MuUan  vs.  Philada.  Steamsh^ 
Co.,  78  Pa.,  25.  10,  If  a  principal  holds  out  his  agent  to 
the  world  as  a  general  agent  in  the  transaction  of  his  business, 
any  contract  made  with  him  within  the  scope  of  that  business 
will  bind  the  principal,  although  there  may  be  as  between  the 
principal  and  agent  a  restriction  upon  the  general  authority 
of  the  latter,  if  the  person  with  whom  the  contract  is  made 
has  no  notice  of  such  restriction.  WilUams  vs.  Getty,  31 
Pa.,  461.  1 1.  A  principal  not  promptly  disavowing  an  act 
of  his  agent  who  has  transcended  his  authority  makes  the  act 
his  own.  Ratification  is  equivalent  to  a  precedent  authority. 
It  is  to  be  presumed  from  the  absence  of  dissent.  When  the 
principal  has  been  informed  of  what  has  been  done,  he  must 
dissent  and  give  notice  of  it  in  a  reasonable  time  ;  otherwise 
his  ratification  will  be  presumed.  Kelsey  vs.  Crawford  Co. 
Bank,  69  Pa.,  426. 

XIII.  Neglect  in  purchase  of  real  estate.  If  one 
is  employed  as  an  agent  to  investigate  the  title  to  real  estate, 
he  cannot  use  the  infonnation  thus  acquired  to  the  injury 
of  his  principal.  He  is  bound  to  disclose  to  him  any  material 
facts  obtained  concerning  the  title ;  and  if  he  conceals  it  and 
buys  the  property  himself  it  is  a  fraud.  Reid  vs.  Stanley,  6 
W.  &  S..  369. 

.  Neglect  to  compensate.  An  agent  employed  to 
whose  authority  has  been  revoked,  may  recover  from 
?al,  upon  a  quantum  meruit,  the  expenditures  he  has 
ttempting  to  effect  a  sale,  and  compensation  for  his 
time.  Jaciel  vs.  Caldwell,  ii;6Pa.,  266. 
Neglect  in  selling  to  an  insolvent  person.  If 
ell  to  an  insolvent  person,  when  proper  inquiry  would 
lied  him  to  learn  the  facts,  he  is  responsible  to  his 
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principal  for  all  the  damages  which  are  the  consequences  of 
his  act.  It  is  the  doctrine  of  the  text-books,  that  if  an  agent 
sell  to  a  person  without  inquiry,  when  ordinary  diligence 
would  have  enabled  him  to  learn  the  discredit  or  insolvency, 
he  will  be  liable  to  his  principal.  If  he  unnecessarily  exceeds 
his  commission,  or  risks  the  property  of  his  principal,  he 
thereby  renders  himself  responsible  for  all  losses  and  damages 
which  are  the  natural  consequences  of  his  act.  If  he  does 
not  perform  his  appropriate  duties,  or  is  guilty  of  a  gross 
negligence,  or  gross  misconduct,  or  gross  unskilfulness 
in  the  business  of  his  agency,  he  becomes  liable  for  damages, 
and  also  forfeits  his  commission.  PownaU  vs.  Bairy  78 
Pa.,  406. 

XVI.  Neglect  of  a  contractor.  One  contracting 
with  another  to  do  work  and  not  interfering  with  it,  is  not 
responsible  for  a  wrongful  or  negligent  act  in  the  performance 
of  the  contract  if  the  act  agreed  to  be  done  is  legal.  Harrison 
vs.  Collins,  86  Pa,,  153. 

XVII.  Neglect  of  sub-agent.  Where  the  under- 
standing between  an  agent  and  his  principal  requires  the 
employment  of  a  sub-agent,  who  must,  from  the  nature  of 
things,  be  left  to  his  own  discretion,  the  agent  will  only  be 
answerable  for  due  care  in  selecting  the  sub-agent,  for  whose 
iaults  he  cannot  be  held  accountable.  McVeagh  vs.  Douglass^ 
4  Phila.,  69. 

XVIII.  Neglect  of  direct  liability.  An  agent's 
liability  to  his  principal  for  negligence  by  which  a  third  per- 
son has  been  injured  is  only  contingent,  while  it  is  direct  and 
certain  to  the  party  injured.  Dodge  vs.  Bache,  2  Pittsburg;, 
487. 

XIX.  Neglect  to  proceed  against.  Suit  against 
an  agent  for  negligence  is  barred  by  the  statute  of  limitations, 
unless  brought  within  six  years  from  actual  loss  occasioned 
by  his  negligence.  The  statute  of  limitations  applies  to  all 
cases  except  those  involving  technical  trusts  or  actual  fraud 
Ha$ma  vs.  McCankey,  i  Chester  Co.,  187. 
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I.  Neglect  in  executing,  i.  Where  the  execution  of 
an  instrument  has  been  obtained  by  means  of  a  fraud,  or 
where  there  is  an  attempt  to  make  a  fraudulent  use  of  it,  in 
violation  of  an  agreement  made  at  the  time  of  its  execution, 
and  without  which  it  would  not  have  been  executed,  parol 
evidence  is  admissible  to  prove  the  agreement,  though  con- 
tradicting the  terms  of  the  instrument.  Glass  Co,  vs.  Storms^ 
125  Pa.,  268.  2.  Fraud  in  the  making  of  a  written  agree- 
ment may  be  shown  by  parol  evidence,  which,  however,  must 
be  clear,  precise  and  indubitable.     Wolfe  vs.  Arrott,  109  Pa., 

473. 

II.  Neglect  to  comprehend,  i.  No  one  is  bound  to 

sign  an  instrument  which  he  does  not  understand.  If,  how- 
ever, he  does  sign  it  without  asking  to  have  it  read  or  explained, 
he  is  bound  by  it.  The  courts  have  gone  far  enough  in 
relieving  men  from  their  obligation  upon  the  plea  of  ignorance. 
Welter's  Appeal^  103  Pa.,  599.  2.  Where  one  of  the  parties 
to  a  written  agreement  is  unable  to  read  it  from  unfamiliarity 
with  the  language  or  otherwise,  he  should  employ  some 
competent  person  to  read  it  to  him.  Sylvius  vs.  Kosek,  117 
Pa.,  67.  Firth's  Estau,  13  Lancaster  Bar,  79.  3.  If  a 
party  who  can  read  signs  his  name  to  a  paper  without  reading 
it,  or,  if  unable  to  read,  does  not  first  demand  to  have  the 
paper  read  and  explained  to  him,  he  is  guilty  of  negligence, 
and  has  no  remedy  at  equity  or  law.  Friedman  vs.  Linden- 
muth,  I  Schuylkill  Record,  82.  5.  One  who  permits  another 
to  sign  his  name  to  an  agreement,  as  a  party  to  it,  without 
disavowing  the  act  or  making  any  objection,  is  bound  by  it, 
and  estopped  from  setting  up  any  defence  based  upon  his 
ignorance  of  the  contents  of  the  paper.  Phila,  vs.  Horter^ 
17  Phila.,  335. 

III .  Neglect  by  altering,  i  .  It  is  not  enough  that  there 
are  parol  stipulations  contradictory  of  a  written  agreement 
in  order  to  change  its  legal  effect.  There  must  be  fraud, 
accident,  or  mistake,  and  the  evidence  of  either  must  be 
clear,  precise  and  indubitable.     Thome  vs.  Warfflein^  100  Pa., 


\ 
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526.  Hunter  vs.  McHose,  Idem,  38.  2.  An  entirely 
immaterial  alteration  of  a  non-negotiable  written  instrument, 
which  places  no  responsibility  on  the  parties  to  which  they 
were  not  subject  before  the  change,  does  not  vitiate  it 
Latshawv^.  HUtebeitel,  2  Pennypacker,  257. 

IV.  Neglect  to  regard  oral  stipulations,  i.  Parol 
evidence  is  admissible  to  establish  a  contemporaneous  oral 
agreement,  which  induced  the  execution  of  a  written  contract, 
though  it  may  vary,  change  or  reform  the  instrument.  Wilson 
vs.  CoXy  10  Montgomery  Co.,  43.  2.  A  written  agreement 
may  be  modified,  explained  or  altogether  set  aside  by  parol 
evidence  of  an  oral  promise  or  undertaking,  material  to  the 
subject-matter  of  the  contract,  made  by  one  of  the  parties  at 
the  time  of  the  execution  of  the  writing,  and  which  induced 
the  other  party  to  sign.  Thudium  vs.  Yost,  20  W.  N.,  217. 
3.  A  written  agreement  which  requires  the  aid  of  parol  testi- 
mony to  complete  it,  as  a  contract  for  the  purchase  of  land,  is 
insufficient  under  the  statute  of  frauds.  Wilson's  Estate,  20 
Phila.,  5.  4.  Parol  testimony  will  not  be  admitted  to  vary  the 
terms  of  a  written  contract,  where  the  construction  which  the 
parties  themselves  put  upon  the  agreement  contradicts  the 
allied  verbal  bargain.  Stevenson's  Estate,  16  Phila.,  365. 
BiddU  vs.  Wilhelm,  Idem,  78.  5.  Slight  parol  evidence 
should  not  overturn  sealed  instruments.  This  rule  should  be 
rigidly  enforced,  since  parties  may  testify  in  their  own  behalf. 
Weistvs,  Paul,  i  Schuylkill  Record,  205.  Cook  vs.  Ambrose, 
Addison's  Rep.,  323.  6.  To  change  or  alter  a  written  instru- 
ment, the  proof  must  be  clear,  precise  and  indubitable,  that 
there  was  either  fiaud,  mistake  or  accident  in  the  creation  of 
the  instrument  itself,  or  where  there  is  an  attempt  to  make  a 
baudulent  use  of  it,  in  violation  of  a  promise  or  agreement 
made  at  the  time  the  instrument  was  signed,  and  without 
which  it  would  not  have  been  executed,  and  that  such  proof 
must  be  by  the  testimony  of  at  least  two  witnesses,  or  by  one 
witness  corroborated  by  circumstances  equivalent  to  another. 
Verger's  Estate^  3  Northampton  Co.,  211.      7.  An  affidavit 
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of  defence  to  an  action  on  a  lease,    setting    up   a    contem- 
poraneous parol  agreement  should  be  clear  and  precise,  to 
prevent    judgment.      Sanders    vs.   Sharp,    153    Pa.,      555. 
S.  In  cases  of  fraud  and  mistake  as  to  material  facts,  parol 
evidence  of  what  occurred  at  the  time  of  the  execution  of  the 
writing  is  competent  to  explain  the  meaning  of  the  parties, 
except  as  to  negotiable  paper  in  the  hands  of  innocent  holders. 
When  the  evidence  is  clear  and  precise  as  to  the  fraud  or  mis- 
take, there  is  no  limitation  as  to  the  power  to  modi^',  explain, 
or  reform  written  agreements,  and  such  evidence  may  be 
admitted  to  contradict,  vary  or  even  avoid  a  written  instrument 
where  it  clearly  shows  that  but  for  the  oral   stipulations  it 
would  not  have  been  executed.     Wantur  vs.  Landis,  137  Pa., 
61.     9.  Parol  evidence  is  admissible  to  show  a  veriial,  oral, 
contemporaneous  agreement,  which  induced  the  execution  of 
a  written  obligation,  though  it  may  have  the  effect  of  varyii^ 
or  changing  the  terms  of  the  written  contract      Bonn  vs. 
Mohange,   32  PittSbuTg  Jouinal,  226.     10.  Parol  evidence 
is  not  admissible  to  contradict  or  vary  a  written  instrument, 
where  there  is  neither  all^ation  nor  proof  of  any  fraud,  acci- 
dent or  mistake  in  its  execution,  nor  of  any  promise  then  made 
as  to  its  use  which  was  subsequently  violated.    Parol  evidence  is 
admissible  to  show  &  verbal,  contemporaneous   agreement, 
which  induced  the  execution  of  a  written  obligation,  though  it 
may  vary  or  change  the  terms  of  the  written  contract.  Jackson 
vs.  Payne,   114  Pa.,  67.     Cullmans  vs.  Lindsay,  Idem,    166. 
Bower  vs.  Hall,  9  Lancaster  Bar,  14.     11.  Where  the  execu- 
tion of  a  written  agreement  has  been  induced  upon  the  faith 
tl  stipulation,  made  at  the  time  but  omitted  from  the 
greement,  though  not  by  fraud,  accident  or  mistake, 
dence  of  the  oral  stipulation  is  admissible  to  add  to 
;  the  terms  of  the  written  instrument.     Ferguson  vs. 
128  Pa.,  337.    12.  It  is  a  rule,  rooted  in  justice  and 
that  ail  negotiations,  conversations,  oral  promises  or 
;reements  are  forever  merged  in  and  superseded  by 
1  instrument  which  is  the  final  outcome  and  result  of 
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the  bargaining  of  the  parties.  Unless  fraud,  accident  or  mis- 
take be  averred,  the  writing  constitutes  the  agreement  between 
the  parties,  and  its  terms  cannot  be  altered  by  parol  evidence. 
Wodock  ys.  Robinson,  148  Pa.,  503.  13.  In  the  absence  of 
fraud  or  mistake,  a  written  contract  is  presumed  to  have 
melted  in  it  a  previous  parol  agreement  relating  to  the  same 
subject-matter.  PeUebone  vs.  Beardslee^  3  Kulp,  406.  Cough- 
enover  vs.  Subre,  4  Legal  Opinion,  437.  14.  A  written 
agreement  may  be  modified,  explained,  reformed  or  altogether 
set  aside  by  parol  evidence  of  an  oral  promise  or  undertaking 
material  to  the  subject-matter  of  the  contract,  made  by  one  of 
the  parties  at  the  time  of  the  execution  of  the  writing,  and 
which  induced  the  other  party  to  put  his  name  to  it.  Such 
parol  evidence  must  be  clear,  precise  and  indubitable.  Cull- 
mans  vs,  Lindsay,  114  Pa.,  170.  School  Furniture  Co,  vs. 
School  District,  1 30  Pa.,  94.  15.  Where  parties,  without  any 
fraud  or  mistake,  have  deliberately  put  their  engagements  in 
writing,  the  law  declares  the  writing  to  be  not  only  the  best 
but  the  only  evidence  of  their  agreement.  Rowand  vs .  Finney, 
28  Pittsburg  Journal,  346.  16.  Where  the  words  of  a 
written  contract  are  ordinary  words  used  in  their  ordinary 
sense,  and  there  is  no  latent  ambiguity  and  no  allegation  of 
fraud,  accident  or  mistake,  parol  evidence  is  inadmissible  to 
vary  or  control  the  meaning  of  the  words  or  to  show  the  cir- 
cumstances under  which  the  contract  was  made  as  explanatory 
of  the  meaning  of  the  words.  Book  vs.  Nail  Co,,  151  Pa., 
499.  17.  When  parties,  without  fraud  or  mistake,  have  put 
their  engagements  in  writing,  that  is  not  only  the  best,  but  the 
sole  evidence  of  their  agreement.  Oral  evidence  may  be 
received  to  explain  the  subject-matter ;  also  to  prove  a  consid- 
eration not  mentioned  in  a  deed,  provided  it  be  not  inconsistent 
with  the  consideration  expressed  in  it ;  but  it  will  not  be 
received  to  contradict  or  vary  the  terms  of  the  instrument 
itself  Where  there  has  been  fraud  or  mistake  in  making  the 
agreement,  the  instrument  can  be  reformed  only  by  clear, 
precise,  indubitable  evidence  of  what  occurred  at  the  time  of 
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the  .transaction.  Innn  vs.  Irvin^  142  Pa.,  287.  18.  Pard 
evidence  to  defeat  a  written  contract  is  not  admissible,  unless 
the  negative  words  were  omitted  by  fraud,  accident  or  mistake, 
or  the  defendants  were  deceived  by  the  assurance  that  it  was 
not  necessary  to  put  them  in  writing.  Restein  vs.  Gritf,  17 
Phila.,  266.  19.  A  parol  agreement  varying  the  effect  of  a 
written  instrument  must,  in  order  to  be  admitted  in  evidence, 
be  shown  to  have  been  contemporaneous,  and  to  have  consti- 
tuted the  inducement.  Hiil  vs.  Schucker,  i  Woodward's 
Decisions,  251. 

V.  Neglect  of  consideration,  i.  An  ag^reement 
which  is  fraudulent  and  void  as  against  bona  fide  creditors, 
may  be  binding  upon  the  parties.  Yocum  vs.  Kehler^  i 
Walker  I  84.  2.  When  an  agreement  is  invalid  from  the 
unlawfulness  of  its  consideration,  any  subsequent  agreement 
based  upon  it  is  equally  invalid.  Columbia  Bridge  Co,  vs. 
Kline,  4  Clark,  294. 

VI.  Neglect  in  construing,  i.  Where  an  instrument 
in  writing  is  ambiguous,  the  intention  of  the  parties  to  it  is  to 
be  ascertained  from  the  entire  instrument,  not  from  particular 
words  or  phrases  without  reference  to  the  context.  Where 
the  meaning  is  doubtful,  the  circumstances  at  the  making  of 
the  instrument  and  the  subsequent  acts  of  the  parties  are  to 
be  considered  in  determining  the  sense  of  the  words.  Berridge 
vs.  Glassey,  112  Pa.,  442.  2.  If  a  written  agreement  is  free 
from  ambiguity  it  must  be  construed  by  the  court.  Parol  evi- 
dence is  not  admissible  for  that  purpose.  Statements  made  by 
the  plaintiff  after  the  execution  of  the  contract  cannot  be  put 
in  evidence.     McKinney  vs.  Chester,  2  Delaware  Co.,  525. 

VII.  Neglect  to  reform,  i.  An  instrument  may  be 
reformed  in  the  case  of  fraud,  accident  or  mistake,  but  where 
the  mistake  was  the  result  of  the  supine  negligence  of  a  party 
who  sleeps  upon  his  rights,  until  other  duties  have  arisen,  the 
law  will  not  help  him.  Susquehanna  Ins,  Co,  vs.  Swank, 
31  Pittsburg  Journal,  5.  102  Pa.,  18.  2.  When,  in  an 
action  at  law  on  a  written  contract,  alleged  fraud  is  set  up,  and 
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the  equitable  powers  of  the  court  invoked  to  reform  the  con- 
tract, the  court  must  pass  upon  the  facts  as  well  as  the  law, 
the  action  of  the  jury  being  to  aid  the  conscience  of  the 
court.    Kenny  vs.  McClellan,  7  Phila.,  655. 

VIII.  Neglect  to  produce.  Where  a  party  denies  the 
existence  of  a  written  instrument,  he  cannot  complain  of  the 
admission  of  secondary  evidence,  to  prove  its  contents,  with- 
out a  formal  notice  to  produce  the  writing.  Universal  Ins,  Co, 
vs.  Swartz,  2  Walker,  34. 

IX.  Neglect,  by  which  lost.  Evidence  of  the  con- 
tents of  an  instrument  alleged  to  have  been  lost,  cannot  be 
given  without  previous  proof  of  its  due  execution,  which 
includes  proof  of  its  delivery.  yicCredy  vs.  Navigation  Co,^  3 
Wh.,  424. 

X.  Neglect  of  scrivener.  Parol  evidence  is  admissi- 
ble to  prove,  that  through  the  mistake  of  a  scrivener,  a  clause 
intended  for  insertion  was  omitted.  Gower  vs.  Sterner,  2 
Wh.,  75- 

XI.  Neglect  to  bind  parties.  An  agreement  by  one 
of  several  creditors  to  take  less  than  his  claim,  on  condition 
that  all  the  creditors  so  agree,  does  not  operate  as  a  discharge 
of  the  debt,  unless  all  the  creditors  become  parties  to  such 
agreement.     Lairvs,  Campbell,  100  Pa.,  159. 

XII.  Neglect  by  re-entering  into  business.  Where 
one  party  sells  out  his  business  to  another,  and  agrees  not  to 
re-enter  into  said  business,  and  restricts  the  stipulation  in  no 
way,  the  agreement  is  void  as  against  public  policy.  The  law 
will  not  allaw  a  man  to  strip  himself  of  the  means  of  livelihood. 
Contracts  in  restraints  of  trade,  if  upon  a  sufficient  considera- 
tion, are  good  as  to  particular  localities,  when  reasonable,  but 
such  a  contract  without  limitation  as  to  time  or  place  has  never 
been  sustained.      Taylor  vs.  Sautfnan,  no  Pa.,  6. 

XIII.  Neglect  to  rescind.  Where  there  has  been 
mutual  forbearance,  and  hence  the  time  fixed  for  the  perform- 
ance of  an  agreement  has  become  indefinite,  and  is  no  longer 
of  the  essence  of  the  contract,  there  can  be  no  right  to  rescind 
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except  for  gross  negligence  or  inability  to  perform.     Williams 

vs.  Thomas,  7  Kulp,  371. 

XIV.  Neglect  to  record.  Articles  of  agreement  not 
recorded  cannot  affect  a  subsequent  purchaser  at  sherift's  sale, 
who  has  not  had  actual  notice  of  them.  Swartz  vs.  Moore ,  5 
S.  &  R.,  257.    Plutner  vs.  Robertson,  6  Idemi  179. 

Aliens. 

Neglect  to  allow  to  vote.  An  alien,  lawfully  assessed, 
paying  the  tax  and  in  other  respects  qualified,  is  entitled  to 
vote,  although  naturalized  within  ten  days  of  the  election. 
A  certificate  of  naturalization  cannot  be  impeached  colla- 
terally. Anonymous,  i  Brewster,  158.  Comm,  vs.  Sheriff, 
Idem,  183. 

Alimony. 

I.  Neglect  to  grant,  i.  Whether  the  wife  be  libel- 
lant  or  respondent,  she  is  entitled  to  alimony  pendente  lite, 
unless  she  has  an  income  sufficient  for  her  support,  or  \s  living 
in  open  and  flagrant  adultery.  Laciar  ws.  Laciar,  i  Northamp- 
ton Co.,  315.  Hirst  vs.  Hirst,  Idem,  292.  Schireman  vs. 
Schireman,  2  Idem,  25.  2.  As  a  general  rule  a  wife,  respond- 
ent in  a  divorce  case,  is  entitled  to  support  during  the  litiga- 
tion, but  this  is  subject  to  the  discretion  of  the  court.  O'Hara 
vs.  O'Hara,  2  Pa.  Dist.,  452.  3.  Before  the  court  will  allow 
alimony  it  must  have  definite  information  concerning  the 
ability  of  the  husband  to  pay.  The  rule  for  alimony  must  be 
served  personally.  Baer  vs.  Baer,  7  Kulp,  244.  Bogia  vs. 
Bogia,  I  W.  N.,  96.  4.  A  woman  who  is  living  in  a  state 
of  adultery  has  no  claim  on  her  husband  for  support,  but  the 
facts  must  be  clearly  shown  in  order  to  justify  a  refusal  of  an 
application  for  alimony  pendente  lite.  Except  where  the  com- 
mon law  rule  has  been  changed  by  statute,  alimony  cannot  be 
awarded  upon  a  divorce  a  vinculo  or  a  sentence  of  nullity. 
Temporary  alimony  will  be  refused  where  the  husband  is 
shown  to  be  without  estate  and  unable  to  work  because  an 
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invalid.  Faux  vs.  Faux,  5  Kulp,  263,  354.  Phillips  vs. 
PUUips,  Idem,  490.  5.  Alimony  will  not  be  granted  to  a 
wife  who  is  living  in  the'  same  house  with  her  husband. 
Gleason  vs.  Gleasan,  12  W.  N.,  408.  6.  Where  in  an  action 
for  divorce  an  answer  is  filed  denying  the  adultery  charged, 
the  court  will  not  go  into  the  merits  by  affidavits.  Sutton  vs. 
Sutton,  26  W.  N.,  398.  7.  Alimony  pendente  lite  is  not 
grantable  to  the  wife  where  the  libel  lant  wife  has  a  separate 
estate.  Atkinson  vs.  Atkinson,  Lehigh  Valley  Rep.,  149. 
8.  One-third  of  a  husband's  annual  profits  or  income  is  the 
maximum  of  alimony.  Where  a  portion  of  the  rents  of  a 
husband's  land  were  appropriated  to  pay  debts  with  which  it 
was  encumbered,  the  alimony  allowed  was  one-third  of  what 
remained  beyond  the  appropriation.  McClur^s  Appeal,  (^ 
Pa.,  366.  9.  Where  a  husband  provides  a  suitable  home  for 
his  wife,  and  she  refuses  without  reasonable  cause  to  leave 
her  parents*  house  and  live  with  him,  she  is  not  entitled  to 
Ti&mony  pendente  lite.  O'Hara  vs.  O'Hara,  12  Pa.  County, 
603.  ID.  A  decree  for  divorce  on  the  application  of  the 
husband  for  cruel  and  barbarous  treatment,  under  the  act  of 
1854,  is  fatally  defective  unless  the  court  on  granting  the 
divorce  allow  the  wife  alimony.  Miles  vs.  Miles,  76  Pa.,  357. 
II.  In  order  to  entitle  a  woman  to  alimony  out  of  her  hus- 
band's estate,  where  they  have  lived  apart,  she  must  show  that 
the  separation  was  not  caused  by  her  fault  or  misconduct. 
Lippincotfs  Estate,  10  W.  N.,  122.  12.  The  right  to  alimony 
is  not  absolute,  but  qualified.  Where  the  wife  is  living  in 
adultery,  alimony  will  be  withheld.  Alexander  vs,  Alexander ,  2 
Lackawanna  Jurist,  128.  13.  Alimony /^«/&«/^  A/^  will  not 
be  awarded  to  a  party  where  it  appears  that  she  has  been 
guilty  of  adultery.  It  is  otherwise  as  to  her  counsel  fee. 
Pratzv^.  Pratz,  11  Pa.  County,  252. 

II.  Neglect  to  examine  merits  of  case.  On  an 
application  for  alimony  pendente  lite,  the  court  will  not  make 
inquiry  into  the  merits  of  the  main  controversy,  except  possi- 
bly where  the  wife  is  living  in  adultery,  and  even  then  the  evi- 
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dence  must  be  very  clear.     Schireman  vs.  Sckireman,  7  Pa. 

County,  no. 

III.  Neglect  to  pay.  i.  Expenses  of  the  wife  in  pro- 
ceedings for  divorce  and  alimony  pendente  lite^  where  she  has 
no  adequate  support,  must  be  paid  by  the  husband.  Where 
the  husband  is  libellant,  and  is  destitute  of  means,  the  court 
will  not  require  him  to  pay,  but  will  suspend  the  suit  until 
provision  is  made  for  the  wife.  Ormsby  vs.  Ormsby,  i  Phila., 
578.  2.  A  libellant  in  divorce  who  has  failed  to  comply  with 
an  order  of  court  to  pay  his  wife  alimony  pendente  lite  may  be 
imprisoned  for  contempt.  It  will  not  be  sufficient  in  all  cases 
to  stay  proceedings.  The  fact  that  the  husband  who  is  in 
contempt  for  disobeying  an  order  to  pay  alimony  has  gone  to 
another  state,  and  there  obtained  a  decree  of  divorce  will  not 
avail  him  when  arrested  here  under  an  attachment  Nor  can 
he  be  discharged  under  the  insolvent  laws.  Heins  vs.  Heins, 
19  Phila.,  262.  Heise  vs.  Heise,  10  Lancaster  Bar,  20.  Stork 
vs.  Stark,  2  W.  N.,  336.  3.  Arrears  of  alimony  cannot  be 
collected  by  the  administrator  of  the  wife  ;  aliter,  if  the  hus- 
band has  evaded  the  payment,  and  compelled  the  wife  to  con- 
tract debts,  the  administrator  may  recover  for  the  benefit  of 
creditors.  Bouslough  vs.  Botislough,  68  Pa,,  495.  4.  If  a 
wife  obtains  a  divorce  a  mensa  et  thora  and  afterwards  returns 
to  her  husband,  and  then  leaves  him,  owing  to  renewed  acts 
of  cruelty,  a  previous  decree  of  alimony  is  good,  and  may  be 
•enforced  against  him  notwithstanding  the  condonation. 
Nathans  vs.  Nathans,  2  Phila.,  393.  5.  The  court  in  divorce 
cases  has  power  to  make  an  order,  pendente  lite,  for  the  wife's 
•expenses,  support,  etc.,  and  enforce  it  by  attachment.  Groves' 
Appeal,  68  Pa.,  143.  6.  Attachment  is  the  proper  means  to 
enforce  a  decree  for  the  payment  of  alimony.  Wallen  vs. 
WaUen,  5  Delaware  Co.,  i.  7.  Where  an  action  of  divorce 
is  brought  by  the  husband,  under  the  act  of  May  8,  1854, 
payment  of  alimony  allowed  the  wife  may  be  enforced  by 
fi.  fa,  or  attachment,  but  not  by  ca,  sa,  Elmer  vs.  Elmer,  1 50 

Pa.,  205. 
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Alleys. 

I.  Neglect  to  use.  Where  lots  with  use  of  an  alley 
are  sold  to  different  purchasers,  held,  that  the  alley  could  not 
be  abandoned  without  the  consent  of  all  the  abutting  lot- 
holders.  McKee  vs.  Perchment^  69  Pa.,  342.  McClintock  vs. 
Allegheny,  8  Lancaster  Bar,  138. 

II.  Neglect  by  obstructing,  i.  In  an  action,  for  dam- 
ages for  the  obstruction  of  an  alley,  it  is  c<Mnpjitent  for  the 
defendant  to  prove,  in  mitigation  of  damagefi,  that  it  was  not 
the  plaintiff 's  only  means  of  access , to  tliye  Tear  of  his  property. 
Twenty-one  years  adverse  user  of  an  easement  gives  rise  to 
the  presumption  of  a  grant;-  tjmt  *a  gate  was  located  across  an 
alley  is  of  no  conseqmendo;  if  the  plaintiff  used  it  whenever 
he  pleased.  Ds^nShys,  Afmueg.goVdi.y  181.  2.  Where,  by 
agreement  .i^r  -^»  fixed  sum,  an  alley  was  allowed  to  be 
obstructed. by  a  wall  for  a  definite  time,  at  the  expiration  of 
that  period,  upon  due  notice  given,  the  wall  must  be  removed. 
GUtnorevs,  Wilson,  53  Pa.,  194. 

Amendments. 

I.  Neglect  to  apply  for.  The  act  of  May  4,  1864, 
authorizes  courts  at  their  discretion  to  permit  amendments  to 
the  pleadings  in  equity  as  obtains  in  law.  Tardiness  in  apply- 
ing for  such  amendments  is  treated  as  acquiescence  in  the 
pleadings.  The  decision  of  a  law  court  upon  most  questions 
of  amendment  is  subject  to  review.  The  ruling  of  a  court  of 
equity  upon  a  motion  to  amend  will  not  be  reversed  save  for 
plain  and  hurtful  error.     Dick's  Appeal,  106  Pa.,  596. 

II.  Neglect  to  make,  i  .  When  the  error  complained 
of  was  amendable  in  the  court  below,  but  the  defendant  in 
error  had  neglected  to  make  the  motion  there,  the  supreme 
court,  in  furtherance  of  justice,  will  treat  the  record  as 
amended,  on  condition  of  paying  the  costs  in  error,  including 
the  expenses  of  the  paper  book.  Palmer  vs.  Waite,  22  Pitts- 
burgh Jounial,  164.  2.  While  an  amendment  to  a  bill  in 
equity  is,  of  course,  before  the  filing  of  a  replication,  yet  sub- 
sequent thereto,  the  amendment  can  only  be  made  after  affi- 
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davit  filed  that  it  is  not  for  vexation  or  delay,  and  that  the 
matter  thereof  is  material  and  could  not  with  reasonable  dili- 
gence have  been  sooner  introduced  into  the  bill.  An  amend- 
ment which  introduces  a  new  cause  of  action  at  variance  with 
the  cause,  originally  set  up  is  not  permissible.  Toontey  vs. 
Hughes,  }25VW.  N.,  66.  3.  The  Pennsylvania  practice  has 
been  to  di^j^gafd  terms  in  requests  for  amendments,  and  to 
permit  amendmfenis  at.  any  time  until  judgment  is  actually 
rendered.  Barry  vS;  Sfdt  Co,,  10  W.  N.,  259.  4.  Where  an 
.  action  or  anything  connected  yr^  it  is  amendable  of  right  in 
the  court  below,  it  can  be  amended  in  the  appellate  court, 
which  may  regard  that  as  done  Whiclt  -pught  to  have  been 
done,  and  consider  the  record  amended. ;\-5A^^r-^  vs.  5aj^- 
hare,  82  Pa.,  164.  5.  Independently  of  any.. statute,  every 
court  of  record  has  a  power  of  amendment  to  be  exercised 
at  its  own  discretion.  Gallaglier  vs.  Dean,  9  Luzerne  Reg- 
ister, 15.  6.  Where  the  amendment  is  a  formal  one, 
which  the  court  below  had  authority  to  make,  the  supreme 
court  will  regard  it  as  having  been  made.  Fritz  vs.  Heyl^  93 
Pa.,  77 . 

III.  Neglect  to  allow,  i.  An  amendment  which 
would  deprive  the  opposite  party  of  a  valuable  right  will  not 
be  allowed.  Hettinger  vs.  Letnberger,  i  Pa.  County,  665. 
2.  Amendments  of  the  pleadings  may  be  made  on  or  before 
the  trial,  and  it  is  error  to  refuse  them,  but  this  right  ceases  to 
be  absolute  and  becomes  discretionary  with  the  court  after  the 
testimony  has  been  closed.  Blakeslee  vs.  Scott,  27  Pittsburg 
Journal,  200.  3.  A  new  cause  of  action  cannot  be  introduced 
by  amendment,  but  the  mode  of  setting  it  out  may  be  amended. 
Kelliher  vs.  R.  R.,  i  Lackawanna  Jurist,  90.  Sidwell  vs.  Rey- 
nolds, 9  Lancaster  Bar,  25.  4.  Amendments  depriving  the 
opposite  party  of  valuable  rights  should  not  be  allowed. 
Matthers  vs.  Coal  Co,,  8  Luzerne  Register,  60.  $.  Where  an 
amendment  substitutes  a  new  cause  of  action  and  debars  the 
defendant  from  pleading  the  statute  of  limitations,  it  will  not 
be  allowed.     We  think  no  amendment,  except  one  merely 
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formal,  should  be  allowed  without  notice  to  the  opposite  party. 
Tyrrillws.  Lamb,  96  Pa.,  464.  6.  Our  statutes  of  amendments 
have  been  liberally  construed,  and  parties  may  be  stricken  out 
or  added  whenever  by  so  doing  the  cause  can  be  tried  on  its 
merits.  Hiller  vs.  Pollock,  30  Pittsburg  Journal,  9.  7.  After 
arbitration  and  award,  amendments  of  the  record  are  allowable, 
which  do  not  seek  by  new  pleadings  to  introduce  a  new  cause 
of  action.  Amendments  of  declarations  are  admissible  at  any 
stage,  so  that  they  introduce  no  new  cause  of  action.  Bethel 
Tffwnsldp  vs.  Ritter,  i  Woodward's  Decisions,  282.  Knabb 
vs.  Kaufman,  Idem,  319.  8.  By  the  acts  of  1846  and  1852, 
in  all  actions  brought,  and  in  judgments  by  confession,  the 
courts  are  authorized  in  any  stage  of  the  proceedings  to 
permit  amendments  of  Christian  name  or  surname,  or  by 
changing  or  adding  the  names  of  any  plaintiff  or  defendant, 
whenever  it  shall  appear  that  a  mistake  has  been  made.  Marsh 
ys.  Wilkesbarre,  i  Luzerne  Register,  174.  9.  The  right  of 
amendment  may  be  liberally  allowed,  but  not  to  such  an  extent 
as  to  substantially  change  the  cause  of  action.  Royse  vs.  May, 
93  Pa.,  454.  10.  The  power  of  the  court  to  permit  amend- 
ment does  not  go  to  the  extent  of  permitting  the  addition  of 
an  entirely  new  cause  of  action.  Matthews  vs.  Matthews,  6  W. 
N.,  147.  II.  A  record  cannot  be  amended  by  striking  out 
the  name  of  the  defendant,  and  substituting  that  of  another 
party.  The  proper  practice  is  to  discontinue  and  bring  a  new 
suit.  Fischer  vs.  R,R,,  2  Pa.  County,  245.  12.  No  amend- 
ment can  be  allowed,  the  effect  of  which  is  either  to  introduce 
a  new  cause  of  action,  to  deprive  the  opposite  party  of  any 
valuable  right,  or  injuriously  to  affect  intervening  rights  of 
third  parties.     Duffey  vs.  Houtz,  105  Pa.,  96. 

Ancient  Lights. 

Neglect  of  grant  of  easement.  In  this  state,  the 
grant  of  an  easement  for  light  and  air  is  not  implied  from  the 
feet  that  such  a  privilege  has  been  long  enjoyed.  The  advan- 
tage which  one  man  derives  by  obtaining  light  and  air  over 
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the  ground  of  another  is  not  an  adverse  privil^e.     Haverstick 

vs.  Sipe,  33  Pa.,  368. 

Appeal  from  Court. 

I.  Neglect  to  file.  i.  Under  the  act  of  March  29, 
1832,  no  appeal  shall  be  allowed  to  the  supreme  court  from 
the  orphans'  court  unless  the  same  be  entered  and  security 
given  within  three  years  after  the  final  decree.  Neither  a  writ 
of  error  nor  an  appeal  will  lie  from  an  intermediate  or  inter- 
locutory decree.  Geselts  Appeal,  84  Pa.,  238.  2.  An  appeal 
will  be  received,  though  the  record  be  not  filed  on  the  last  day 
accorded,  if  reasonable  efforts  have  been  made  to  file  it  in  due 
time.  Moore  vs.  Witmer,  4  Y.,  234.  Sedvide,  Copelandws, 
Burg,  Idem,  240. 

II.  Neglect  in  assignment  of  error.  In  appeals  fi-om 
the  orphans'  court,  an  assignment  of  error,  that  the  court 
erred  in  overruling  the  appellant's  exceptions,  is  insufficient, 
and  not  according  to  the  rules  of  court.  The  assignment 
must  specify  the  matters  in  which  error  is  alleged.  Twitchelts 
Estate,  4  W.  N.,  68. 

III.  Neglect  in  the  recognizance,  i  .  An  appeal  should 
not  be  dismissed  because  the  recognizance  is  defective,  until 
the  appellant  has  been  ruled  to  perfect  it.  It  is  not  error  to 
allow  an  appellant  to  file  an  amended  recognizance.  Koenig 
vs.  Bauer,  57  Pa.,  168.  2.  Where  a  recognizance  is  defective, 
the  court  will  not  strike  off  an  appeal  in  the  first  instance. 
The  proper  course  is  to  rule  the  appellant  to  perfect  his  appeal 
within  a  given  time,  or  show  cause  why  it  shall  not  be  stricken 
off.  Benedict  vs.  Canal  Co,,  ^  Luzerne  Register,  8.  3.  An 
appeal  will  be  quashed  where  the  appellant  has  not  complied 
with  the  requirements  of  the  act  of  June  8,  1881.  Moody  s 
Appeal,  I  Pennypacker,  287.  4.  By  the  acts  of  March  29, 
1832,  and  of  June  8,  1881,  security  must  be  entered  in  the 
orphans*  court,  conditioned  to  prosecute  such  appeal  with 
effect  and  to  pay  all  costs  that  may  be  adjudged  against  the 
appellant.     This  rule  also  applies  to  writs  of  certiorari  and  of 
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error.  Comm.  vs.Judges,  102  Pa.,  228.  5.  Since  the  act  of 
1874,  no  appeal  to  the  supreme  court  is  a  supersedeas  unless 
the  appeal  be  made,  and  the  security  given  within  twenty 
days  after  entering  the  appeal.  In  no  case  is  an  appeal  a 
supersedeas^  unless  security  be  given  and  approved  by  a  judge 
of  the  orphans'  court.  Thomas'  Estate,  4  Kulp,  449.  6.  An 
appeal  to  the  supreme  court  will  be  dismissed  on  default  of  the 
recognizance  required  by  statute.  Brown  vs.  Brown,  2 
Wh.,  94. 

IV.  Neglect  to  file  affidavit,  i.  A  municipal  cor- 
poration cannot  appeal  from  an  award  of  arbitrators  without 
an  affidavit  filed  that  such  appeal  is  not  for  delay,  but  because 
injustice  has  been  done.     Monaghan  vs.  Philadelphia,  28  Pa., 

# 

207.  2.  An  affidavit,  that  an  appeal  is  not  intended  for  delay, 
must  be  filed,  otherwise  the  appeal  is  not  complete.  It  may 
be  supplied,  however,  during  the  term  before  motion  to  dis- 
miss the  appeal.  Brentlinger  vs.  Brentlinger,  4  R.,  241. 
3.  While  an  appeal  may  on  motion  be  quashed  for  the  omis- 
sion of  an  affidavit  that  it  was  not  taken  for  delay,  yet  it  is  a 
well-settled  rule  that  the  objection  should  be  raised  before  the 
appellee  has  done  any  act  admitting  the  appeal,  for  every  man 
may  dispense  with  an  act  introduced  for  his  own  benefit.  By 
such  an  act  and  by  long  delay  he  waives  his  right  to  object. 
Heckerfs  Appeal,  13  S.  &  R.,  104. 

V.  Neglect  to  produce  the  evidence.  Where,  on 
appeal  from  a  decree  of  the  court  of  common  pleas,  the  paper 
book  of  the  appellant  omitted  much  of  the  evidence  and  many 
of  the  documents  produced  in  the  court  below,  the  case  was 
held  not  to  have  been  properly  presented.  Brindle  vs.  Brindle, 
SO  Pa.,  387. 

VI.  Neglect  to  axiest  the  jurat.  An  appeal  from 
the  award  of  arbitrators  is  not  vitiated  by  an  omission  of  the 
prothonotary  to  attest  the  jurat,  if  the  record  show  that  the 
affidavit  was  in  fact  made.  A  party  is  not  to  lose  his  right  to 
trial  by  jury  through  the  mistake  or  omission  of  the  officer  of 
the  law.     Pottsinlle  Borough  vs.  Curry,  32  Pa.,  443. 
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VII.  Neglect  to  strike  off.  An  appeal  will  not  be 
stricken  off  because  of  a  mere  technical  objection  after  time  in 
which  it  operates  as  a  supersedeas,  Allen's  Estate,  i6  Phila.,  374. 

Appeal  from  Justice  of  Peace. 

I.  Neglect  to  take.  i.  Where  a  party  has  not  been 
misled  in  any  way,  his  mere  ignorance  of  the  law  is  not  suffi- 
cient cause  for  allowing  an  appeal  out  of  time.  Mundy  vs. 
Soult,  12  Luzerne  Register,  250.  2  Kulp,  418.  2.  Where 
an  appellant  uses  due  diligence,  but  is  prevented  from  taking 
his  appeal  from  a  judgment  of  a  justice  of  the  peace  by  reason 
of  the  absence  of  the  magistrate  from  his  office,  the  appeal 
will  not  be  stricken  off  where  filed  on  the  twent}* -first  day. 
Castner  vs.  Bilbow,  i  Kulp,  201.  9  Luzerne  Register,  241. 
3.  Sometimes  an  appeal  is  permitted  nunc  pro  tunc,  after  the 
expiration  of  twenty  days,  but  this  is  only  where  the  party 
seeking  an  appeal  has  exercised  due  diligence  to  obtain  it 
within  the  prescribed  time,  but  has  been  prevented  by  some 
act  or  omission  on  part  of  the  justice.  Wise  vs.  Hagerman,  2 
Northampton  Co.,  212.  4.  An  appeal  from  the  judgment  of 
a  justice  of  the  peace  will  not  be  allowed  after  twenty  days 
where  the  fault  is  that  of  the  party.  That  the  statements  of 
the  justice  may  have  misled,  but  were  not  actually  erro- 
neous, will  not  relieve  him.  It  is  the  duty  of  suitors  to  know 
or  learn  the  law.  Butterworth  vs.  Pratt,  i  Chester  Co., 
53.  12  Lancaster  Bar,  71.  5.  After  the  expiration  of 
the  twenty  days  allowed  for  an  appeal,  the  magistrate  can- 
not, at  the  instance  of  the  defendant,  without  the  consent 
of  the  plaintiff,  by  granting  a  rule  to  show  cause  why  the 
judgment  should  not  be  opened,  secure  to  the  defendant 
another  period  of  twenty  days  in  which  to  appeal.  Russell  vs. 
Smith,  I  Phila.,  425.  6.  An  appeal  from  the  judgment  of  a 
justice  of  the  peace  will  not  be  allowed  to  be  entered  nunc 
pro  tunc,  where  the  omission  to  take  out  the  appeal  in  time 
was  the  result  of  negligence.  Frankenfieldvs,  Button,  i  North- 
ampton Co.,  275. 
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II.  Neglect  of  the  justice,  i.  An  appeal  from  the 
judgment  of  a  justice  of  the  peace  will  be  allowed  within  a 
reasonable  time  after  the  twenty  days  have  elapsed,  if  the  delay 
has  been  caused  by  the  justice  and  without  fault  of  the  appel- 
lant. A  mere  expression  of  the  justice,  not  calculated  to  mis- 
lead, is  no  sufficient  reason  for  allowing  such  appeal  after  the 
statutory  time.  Van  Winkle  vs.  Crumlish,  8  Montgomery  Co., 
112.  Swinehart  vs.  Montgomery,  Idem,  i6o.  2.  Where  an 
appeal  was  taken,  and  the  appellant  was  misinformed  by  the 
justice  of  the  peace  as  to  the  time  when  it  was  necessary  to 
file  it  in  court,  and  hence  did  not  file  it  until  after  the  first 
day  of  the  next  term  of  court,  the  appeal  will  not  be 
stricken  off.  Swinehart  vs.  Montgomery,  i  Pa.  Dist.,  8o2. 
3.  Where  an  appellant  has  done  all  he  could  to  comply 
with  the  law,  he  is  not  to  be  deprived  of  his  right  to  trial 
by  jury,  and  his  appeal  stricken  off  for  defect  of  recognizance, 
or  of  certificate,  or  for  mistake,  absence  or  misconduct  of  the 
magistrate.  Singer  Co,  vs.  Parsons,  2  Luzerne  Register,  126. 
21  Pittsburg  Journal,  24.  4.  A  party  who  offers  to  do 
everything  required  by  law  to  perfect  his  appeal,  and  is  mis- 
led by  the  mistake  of  the  justice,  is  entitled  to  enter  his  appeal 
nunc  pro  tunc  ;  the  court  has  nothing  to  do  with  the  merits. 
Slirope  vs.  Cauley,  2  Pa.  Dist,  48.  McCarty  vs.  Killian,  Idem, 
49.  5.  Where,  owing  to  the  absence  of  an  alderman  from  his 
office,  a  party  seeking  to  perfect  an  appeal  from  his  judgmAit 
fails,  after  repeated  endeavors,  to  obtain  the  transcript  and 
enter  security,  the  court,  at  its  discretion,  will  allow  an  appeal 
nunc  pro  tunc.  Moore  vs.  Krier,  2  W.  N.,  724.  6.  The 
omission  of  the  alderman  to  inform  the  party  appealing  from 
his  judgment  that  a  transcript  is  necessary,  will  not  excuse 
the  failure  to  file  a  transcript.  Wardell  vs.  Weidner,  2  C.  P. 
Reporter,  238.  7.  Where  a  party  deserving  to  take  an  appeal 
from  the  judgment  of  a  magistrate  calls  at  his  office  for  that 
purpose,  it  is  the  duty  of  the  officer  to  give  all  the  necessary 
information  as  to  the  requirements  and  method.  If  he  fails  to 
do  this,  the  court  will  allow  an  appeal  nunc  pro  tunc.    Vandemark 
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vs.  Nanticoke,  3  Kulp,  457.  Lehigh  Valley,  Rep.  195.  8.  It  is 
misconduct  on  the  part  of  a  magistrate  to  omit  to  inform  a 
party,  who  has  given  bail  for  an  appeal  and  paid  the  costs, 
that  an  affidavit  is  also  required  to  perfect  the  appeal.  Swat- 
low  vs.  Coal  Co.^  I  Delaware  Co.,  513  ;  12  Luzerne  Register, 
187  ;  I  Lancaster  Review,  88.  Morgan  vs.  Tresco,  2  Dela- 
ware Co.,  75-  McCarty  vs.  KUlian,  6  Kulp,  438.  Bellas  vs. 
Corner,  Idem,  430.  9.  The  court  will  relieve  when  the  appel- 
lant fails  to  file  a  transcript  in  the  common  pleas  before  the 
next  return  day,  by  reason  of  being  misled  by  the  justice.  It 
is  the  duty  of  a  justice,  when  a  transcript  has  been  demanded, 
not  to  defer  it  until  the  last  moment.  The  court  will  allow 
an  appeal  after  twenty  days  from  judgment,  where  the  appeal 
has  been  delayed  by  the  absence,  mistake  or  misconduct  of  the 
justice.  Donnelly  vs.  Purcell,  5  Kulp,  293.  4  Delaware  Co., 
55.  Myers  vs.  Keen,  Idem,  139.  Bogart  vs.  Teck,  5  Kulp, 
309.  Purcell  vs.  Griffiths,  4  Kulp,  98.  Freeman  vs.  Orr, 
Idem,  222.  10.  A  party  cannot  be  deprived  of  his  right  of 
appeal  by  the  wilful  or  accidental  omission  of  a  justice  of  the 
peace,  after  he  is  ready  and  willing  to  comply  with  all  the 
legal  prerequisites  to  an  appeal.  The  party  has  his  remedy 
by  action  against  the  defaulting  magistrate,  but  the  court 
would  permit  the  appeal  filed  to  be  nunc  pro  tunc.  Louderback 
vs.  Boyd,  I  Ashmead,  380.  1 1.  A  justice  of  the  peace  is  not 
li&ble  in  an  action  for  damages  for  refusing  an  appeal  when  the 
party  demanding  was  entitled  to  it.  Bogart  vs.  Ink,  2  Pitts- 
burg, 332.  12.  Where  a  defendant  has  been  misled  by  the 
justice,  so  that  an  appeal  is  insufficiently  taken,  the  court 
allows,  nunc  pro  tunc,  the  appeal  to  be  perfected.  Dcbcrt  vs. 
Smith,  7  Kulp,  307.  Snyder  vs.  Snyder,  7  Phila.,  91.  13. 
An  appeal  cannot  be  entered  nunc  pro  tunc,  where  the  neg- 
lect to  file  it  in  proper  time  was  caused  by  statements  of  the 
justice  upon  which  the  defendant  had  no  right  to  rely. 
Bradley  vs.  Ritchie,  6  Montgomery  Co.,  36.  14.  A  magistrate 
is  not  bound  in  law  to  answer  letters  demanding  a  transcript, 
unless  the  fee  is  tendered  to  him.     Orth  vs.  Groff,  8  Lancaster 
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Review,  12.  Buck  vs.  Decker^  Idem,  205.  15.  The  fact  that 
the  justice  told  the  appellant  that  he  had  a  year  in  which  to 
file  his  appeal,  nor  the  omission  of  the  justice  to  send  him  the 
transcript  according  to  promise,  will  not  excuse  the  appellant 
for  not  filing  his  appeal  in  time.  Kichline  vs.  Skimer,  3  North- 
ampton Co.,  301.  16.  Where  an  appellant  uses  due  diligence, 
but  is  prevented  from  taking  his  appeal  by  reason  of  the 
absence  of  the  magistrate  from  his  office,  the  appeal  will  not 
be  stricken  off,  though  not  taken  until  the  twenty-first  day. 
Castner  vs.  Bilbin,  9  Luzerne  Register,  241.  17.  When  it 
fairly  appears  that  failure  to  perfect  an  appeal  is  due  to  neglect 
of  the  justice  to  furnish  a  transcript  promptly,  relief  will  be 
granted  by  the  court.  Gallagher  vs.  Silkman,  5  Lancaster 
Review,  293.  5  C.  P.  Reporter,  no.  18.  An  appellant,  who 
received  the  transcript  of  appeal  in  due  time,  but  neglected  to 
file  it  on  or  before  return  day  because  he  relied  on  the  mis- 
taken statement  of  the  justice  that  he  had  eleven  days  to  file 
it,  when,  in  fact,  he  had  but  ten,  will  not  be  allowed  to  file  it 
nunc  pro  tunc,  Bellas  vs.  Gomer,  9  Lancaster  Review,  252. 
Kic/iHne  vs.  S/dmer,  10  Idem,  78.  19.  The  court  will  allow  an 
appeal  after  twenty  days  from  judgment,  where  the  appeal  was 
delayed  by  reason  of  the  absence,  mistake  or  misconduct  of 
the  justice,  although  an  execution  had  been  issued  thereon. 
Voorkis  vs.  O'Malley,  9  Pa.  County,  193.  Norton  vs.  Douglass, 
Idem,  192. 

III.  Neglect  of  notice  of  entry  of  judgment. 
I.  Where  a  case  is  held  under  advisement  by  a  justice  of  the 
peace,  and  no  day  is  fixed  for  entry  of  judgment,  the  right  of 
appeal  exists  for  twenty  days  after  notice  of  the  entry  of  judg- 
ment Frantz  vs.  Dehart,  i  Montgomery  Co.,  188.  Lehigh 
Valley  Reporter,  204.  2.  Where  a  party  has  no  notice  of 
entry  of  judgment  before  a  justice,  the  twenty  days  allowed 
for  appeal  will  begin  to  run  at  the  end  of  ten  days  after  final 
hearing,  within  which  time  the  justice  is  required  to  enter 
judgment  under  the  act  of  March  22,  1877.  Haines  vs. 
Townsend,  i  Chester  Co.,  146. 


\ 


no  THE     LAW     OF     NEGLIGENCE 

Appeal  from  Justice  of  Peace  —Continued. 

IV,  Neglect  of  counsel  Where  an  appeal  from 
the  judgment  of  a  justice  was  taken  in  time,  but,  through  the 
forgetfulness  of  counsel,  the  transcript  was  not  filed  in  court 
until  after  an  intervening  return  day  had  passed,  the  court 
has  no  jurisdiction  to  permit  the  appeal  to  be  filed  nunc  pra 
tunc.  The  neglect  of  the  agent  was  the  neglect  of  the  princi- 
pal.     Wardvs.  Letzkus,  152  Pa.,  318. 

V.  Neglect  in  the  recognizance,  i.  When  a  recog- 
nizance is  defective,  the  proper  mode  is  to  obtain  a  rule  upon 
the  appellant  to  perfect  his  appeal  within  a  given  time,  or  show 
cause  why  it  should  not  be  dismissed.  But  it  is  error  for  the 
court  of  common  pleas  to  quash  such  appeals  in  the  first 
instance.  Burgess  vs.  Jackson,  2  P.  &  W.,  431.  2.  A 
motion  to  dismiss  an  appeal  for  a  defect  in  the  recognizance 
of  bail  must  be  made  within  a  reasonable  time.  Shank  vs. 
Warfel,  14  S.  &  R.,  205.  3.  If  a  justice  erroneously  rejects 
a  recognizance  offered  in  an  appeal  within  the  twenty  days,  he 
may  allow  it  after  that  time  on  discovering  his  mistake. 
Noble  vs.  Houk,  16  S.  &  R.,421.  4.  Executors  and  admin- 
istrators and  probably  all  persons  sued  in  a  representative 
capacity  are  exempted  from  entering  security  and  filing  the 
afTidavit  prescribed  by  the  act  of  April  20,  1 876.  Koontz  vs. 
Howsare,  100  Pa.,  506.  5.  Where  bail  on  appeal  from  the 
judgment  of  a  justice  of  the  peace  is  irregular,  the  proper 
practice  is  not  to  strike  off  the  appeal,  but  to  allow  it  to  be 
perfected.  Kohr  vs.  Fake,y  Pa.  County,  191.  6.  Upon  a 
motion   to  quash  an  appeal  from  the  judgment  of  a  justice 

ause  of  a  defective  recognizance,  the  appellant  should  be 
mitted  to  amend  it.  Bream  vs.  Spongier,  i  W.  &  S.,  378.  . 
Where  bail  is  not  properly  entered  on  an  appeal,  the  court 
y  order  such  bail  to  be  perfected  within  a  certain  time, 
erwise  the  appeal  to  be  stricken  off.  Repfi  vs.  Coa/  Co.,  $ 
zeme  Law  Times,  N.  S..  7g.  8.  The  course  for  a  party  to 
e,  who  believes  his  opponent  has  entered  defective  bail,  is 
mptly  to  move  the  court  to  strike  ofT  the  appeal.  Rodtn- 
vs.  Shrouds,  l  Ashmead,  168.     9.  To  sustain   an   appeal 
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from  the  judgment  of  a  justice,  security  must  be  entered 
within  the  twenty  days  allowed  by  law.  Where  a  recognizance 
was  defective,  or  where  the  defendant,  claiming  the  right  of 
q>peal  without  bail,  because  he  was  a  freeholder,  neglected  to 
enter  an  appeal,  an  appeal  was  granted  after  the  expiration  of  the 
twenty  days.  Beerbower  vs.  Furry,  i  Chester  Co.,  369. 
Davis  vs.   Marra,    i    Idem,   328.      Steichler  vs.   Pflaumer, 

11  Lancaster  Bar,  60.  10.  Where  a  defective  recognizance 
has  been  entered,  the  appellant  may  be  permitted  to  perfect  it, 
or  if  his  appeal  has  been  prevented  by  the  act  of  the  justice,  an 
appeal  may  be  allowed  nunc  pro  tunc  if  asked  for  in  reasonable 
time.  Mcllhaney  vs.  Holland,  in  Pa.,  634.  11.  Where  a 
recognizance  on  appeal  is  defective,  the  rule  to  strike  off  should 
be  conditioned  by  the  order  that  the  appellant  have  a  reason- 
able time  to  perfect  his  appeal  by  the  entry  of  proper  bail. 
Peters  vs.  Smith,  10  Luzerne  Register  192.  Gordon  vs.  Snyder, 

1 2  Idem,  91  ;  2  Kulp,  308  ;  i  Delaware  Co.,  439.  12.  Where 
exception  is  taken  to  the  bail  entered  for  an  appeal  from  the 
judgment  of  a  justice,  before  the  appeal  has  been  actually 
entered  in  court,  the  proper  practice  is  for  the 
justice  to  grant  a  rule  on  the  appellant  to  justify, 
or  enter  new  bail.  Morgan  vs.  Trescott,  3  Kulp,  25.  13.  An 
affidavit  that  the  defendant  entered  into  recognizance 
without  reading  it,  on  the  representation  that  it  was  only  for 
costs,  is  insufficient.  It  should  be  taken  before  the  magistrate. 
Drcchman  vs.  Lauer,  10  W.  N.,  536.  Foster  vs.  Holmes,  14 
Lancaster  Bar,  76.  14.  The  entry  of  bail  within  twenty  days 
after  the  judgment  of  a  justice  of  the  peace  has  been  rendered 
is  absolutely  essential  in  order  to  sustain  an  appeal  to  court. 
Saudersvs.  Potteiger,  2  Woodward's  Decisions,  18.  I  Foster, 
^^.  Uhlervs.  Ketchena,  i  W.  N.,  3.  Kelly  vs.  Gilmore,  Idem, 
73.  15.  In  an  appeal  from  the  judgment  of  a  magistrate, 
the  defendant  was  allowed  to  perfect  his  appeal  by  filing  the 
affidavit  and  recognizance  required  by  statute,  although  the 
time  for  doing  so  had  exjMred.  Teal  vs.  Booker,  5  York  Co., 
Record,  118.     16.  Where  plaintiff  excepted  to  the  sufficiency 
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of  the  bail  given  in  an  appeal  from  a  justice,  and  new  bail  was 
required  by  the  justice  and  not  given,  held,  that  the  appeal 
might  be  perfected  in  court.  Johnson  vs.  Miller,  2  Chester  Co., 
148.  17.  When  the  recognizance  in  an  appeal  is  defective, 
the  appellant  should  be  called  upon  by  rule  to  perfect  it  within 
a  given  time.  Steam  Heat  Co.  vs.  Hutchinson,  14  Pa.  County, 
491.  Gakel  vs.  Bletz,  9  Lancaster  Bar,  6.  Columbia  Ins. 
Co.  vs.  Sweigart,  Idem,  138.  18.  A  corporation  on  appealing 
from  the  judgment  of  a  justice  must  give  absolute  security  for 
the  debt,  interest  and  costs.  Turnpike  Co.  vs.  Naglee,  9  S. 
&  R.,  227.  19.  The  recognizance  of  bail  should  be  ceitified 
along  with  the  transcript,  aliter,  the  appeal  will  be  quashed. 
The  justice  of  the  peace  is  liable  for  this  omission,  and  may 
be  sued  within  six  months  thereafter,  after  due  notice  of  the 
intended  action.  Prather  vs.  Connelly,  9  S.  &  R.,  14. 
20.  Objections  to  the  recognizance  on  appeal  must  be  taken 
in  a  reasonable  time,  or  they  will  be  deemed  waived.  Weidner 
vs.  Matthews,  1 1  Pa.,  336.  21.  An  appeal  from  a  judgment 
of  a  justice  of  the  peace,  which  has  been  taken  in  good  faith, 
within  the  prescribed  time,  but  is  defective  in  the  recognizance, 
may  be  perfected  later,  and  even  after  the  time  for  appealing 
has  elapsed,  where  no  injury  will  thereby  be  done  to  the 
other  party's  rights.  Womelsdotf  vs.  Heifner,  104  Pa.,  I. 
VI.  Neglect  to  file.  i.  The  court  will  not  relieve  an 
appellant,  who,  through  ignorance,  neglects  to  file  the  tran- 
script in  time.  An  appellant  who  takes  the  promise  of  the 
justice  to  mail  him  the  transcript  of  appeal,  takes  the  chance 
of  the  letter  miscarrying.  Humphreys  vs.  Darling,  6  Kulp, 
200.  Bux:k  vs.  Decker,  Idem,  1 72.  2.Taking  an  appeal  amounts 
to  a  recognition  that  a  case  was  regularly  before  a  justice,  and 
is  a  waiver  of  any  defect  in  the  service  of  the  summons  which 
might  otherwise  be  fatal.  A  certiorari  to  set  aside  an  execu- 
tion from  the  neglect  to  file  the  appeal  will  not  avail  in  such 
case.  Jone^  vs.  Caned  Co.,  2  Foster,  159.  3.  An  appeal  may 
be  entered  in  the  court  office  on  the  twentieth  day,  even  after 
office  hours,  if  the  prothonotary  or  his  clerks  are  tendered  the 
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appeal.  An  appeal  will  not  stay  an  execution,  unless  the 
transcript  is  filed  within  the  time  limited  by  law.  Clark  vs. 
Wallace,  3  P.  &  W.,  442.  Herron's  Appeal,  29  Pa.,  240. 
4.  An  appeal  from  a  justice  of  the  peace  must  be  filed  on  or 
before  the  first  day  of  the  next  term,  though  the  twenty  days 
have  not  expired.  The  defendant  might  have  waited  the 
twenty  days,  before  taking  his  appeal,  but  having  taken  it  he 
must  file  it  before  the  next  return  day.  If  it  be  not  filed,  the 
justice  may  issue  execution  on  the  judgment,  and  his  record 
must  show  that  the  appeal  taken  had  not  been  filed.  Ruddy  vs. 
Pfouts,  2  Kulp,  217.  3  York  Co.  Record,  169.  Line  vs.  Davis, 
2  Kulp,  227.  5.  An  appeal  entered  after  the  return  day  will 
be  stricken  off,  unless  the  defendant  is  unavoidably  pre- 
vented fi-om  entering  it  in  time.  Nor  will  it  be  allowed  to 
he  entered  nunc  pro  tunc,  Wilson  vs.  Hathaway,  8  Phila., 
235.  Williams  vs.  Gibbons,  2  Lancaster  Bar,  No.  36.  Hibbes 
vs.  Stines,  8  Phila.,  236.  6.  In  an  appeal  from  the  judgment 
of  a  justice,  the  transcript  must  be  filed  in  the  prothonotary's 
office,  on  or  before  the  first  day  of  the  next  term  after  entering 
bail  for  the  appeal.  Talbert  vs.  Williams,  i  Browne,  160. 
7.  A  transcript  of  the  judgment  of  a  justice  of  the  peace,  filed  in 
the  common  pleas,  creates  no  lien  upon  the  defendant's  real 
estate,  if  an  appeal  be  entered  before  the  justice  within  the 
time  limited  by  law.  Hastings  vs.  Lolough,  7  W.,  540.  8. 
Twenty  days  are  allowed  for  an  appeal  from  the  judgment  of  a 
justice,  and  the  appeal  may  be  entered  on  the  last  day,  although 
the  beginning  of  a  term  of  court  has  intervened.  But  if  the 
appeal  was  taken  before  the  first  day  of  the  term,  it  must  be 
filed  on  or  before  such  opening  day.  Moore  vs.  Creamer,  3  P. 
&  W.,  416.  9.  An  appeal  from  the  judgment  of  a  justice  of 
the  peace  should  be  entered  in  the  common  pleas  on  or 
before  the  next  return  day.  Absence  of  defendant's  counsel 
is  no  excuse  for  a  failure  to  file  it.  Seltzer  vs.  Schoener, 
13  Pa.  County,  288.  Brendle  vs.  Gorley,  Idem,  654. 
10.  An  appeal  from  the  judgment  pf  a  justice  of  the 
peace  if  filed  in  the  court  within  twenty  days  is  in  time,  though 
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a  return  day  has  intervened,  prior  to  which  the  appellant  had 
given  bail,  which  he  withdrew  after  the  return  day,  and 
entered  other  bail.  Potts  vs.  Staeger,  12  Par,  363. 
II.  It  is  not  necessary  that  an  appeal  from  the  judgment  of  a 
justice  should  be  entered  on  the  prothonotary's  docket  within 
twenty  days  from  the  judgment.  The  appeal  must  be  made 
within  that  time ;  but  the  entry  on  the  court  docket  is  in  time 
on  any  day  before  the  next  term  of  the  court  Beale  vs. 
Dougherty,  3  B.,  432.  12.  If  an  appellant  make  oath  that 
he  was  misled  as  to  the  time  allowed  to  enter  an  appeal  in 
court  from  the  judgment  of  a  justice,  and  the  time  has  elapsed, 
he  may  be  allowed  to  enter  it  nunc  pro  tunc.  Sloan  vs.  Boyd^ 
I  Pittsburg  Journal,  50.  13.  The  cases  in  which  an  appeal 
may  be  filed  nunc  pro  tunc  are  not  to  be  extended.  In  com- 
mitting the  perfection  of  an  appeal  to  his  attorney,  a  client 
assumes  all  contingencies,  and  the  failure  of  his  attorney  to 
file  the  appeal  in  time  cannot  give  ground  for  relief.  Mason 
vs.  Redington,  4  C.  P.  Reporter,  147.  Divire  vs.  Weber,  i 
W.  N.,  64.  Long  vs.  McCormicky  Idem,  134.  Murphy  vs. 
Roberts,  Idem,  232.  Smith  vs.  Wcdker,  4  C.  P.  Reporter,  134. 
Fisk  vs.  Wellendorf,  7  W.  N.,  1 1 1.  Schoneman  vs.  Stemberger, 
Idem,  III.  14.  An  appeal  entered  March  21  from  a  judgment 
entered  before  an  alderman  on  March  i  is  in  time.  Browne 
vs.  Browne,  3  S.  &  R.,  496.  15.  Where  a  justice  of  the 
peace  promised  a  defendant  to  make  out  a  transcript  of  a  judg- 
ment and  hand  it  to  defendant's  attorney,  but  failed  so  to 
deliver  it ;  in  consequence  of  which  it  was  not  filed  in  time, 
held,  that  the  neglect  was  that  of  the  party,  and  not  official  in 
the  justice,  and,  therefore,  the  appellant  was  not  entitled  to 
relief.  Sherwood  vs.  McKinney,  5  Wh.,  435.  16.  A  return 
day  should  not  be  permitted  to  intervene  between  the  taking 
of  an  appeal  from  the  judgment  of  a  justice  of  the  peace  and 
the  filing  of  the  appeal  in  the  court.  Kline  vs.  HochsUzdter,  2 
W.  N.,  140.  17.  Appeals  from  judgments  of  justices  of  the 
peace  must  be  entered  in  the  court  of  common  pleas  on  or 
before  the  first  day  of  the  next  term.     Galbraith  vs.  Gondcr,  3 
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Luzerne  Register,  12.  18.  Where  a  defendant  has  been  mis- 
led by  a  magistrate's  statement,  and  delayed  filing  his  appeal, 
the  court  will  allow  the  appeal  after  the  lapse  of  twenty  days. 
HestonviUe  R.  IV.  Co.  vs.  Boy/e,  29  W.  N.,  201.  19.  Unless 
an  appeal  from  a  justice  be  entered  in  court  in  the  time  allowed 
by  law,  it  will  be  quashed  on  motion,  unless  the  plaintiff  after 
the  entry  of  the  appeal  by  the  defendant  has  done  something 
in  the  case  towards  getting  it  ready  for  trial,  indicating  a 
waiver  of  the  laches.     Carothers  vs.  Cummings^  63  Pa.,  199. 

VII.  Neglect  to  make  affidavit,  i.  A  failure  to 
make  the  affidavit  required  by  the  act  of  March  4,  1824,  prior 
to  the  appeal  of  the  defendant  from  the  judgment  of  a  justice 
of  the  peace,  is  fatal,  and  the  appeal  will  be  stricken  off  on 
motion.  Levering  vs.  Comm.,  i  Pittsburg,  333.  Harris  vs. 
Roney,  3  Lancaster  Bar,  No.  41.  2.  An  affidavit  that  the 
a^jpeal  is  not  intended  for  delay  applies  also  to  proceedings 
under  the  landlord  and  tenant  act  of  December  14,  1863. 
Carter  vs.  Hess,  3  W.  N.,  325.  3.  It  is  misconduct  on  the 
part  of  a  magistrate  to  omit  to  inform  a  party  who  has  given 
bail  for  an  appeal  and  paid  the  costs,  that  an  affidavit  is  also 
required  to  perfect  the  appeal.  Swallow  vs.  Coal  Co.,  2  Kulp, 
333»369.  Kingstervs.  Stritzinger,  3  Kulp,  147.  Raffertyvs. 
McKeehy,  11  Lancaster  Bar,  150. 

VIII.  Neglect  in  form.  i.  The  form  of  a  suit  before 
a  justice  of  the  peace  may  be  changed  on  an  appeal,  provided 
the  cause  of  action  remain  the  same.  Lyon  vs.  Chalker,  2  W., 
14.  Graham  vs.  Vandalare,  Idem,  131.  2.  On  an  appeal,  it 
is  the  duty  of  the  court  to  put  it  into  form.  If  we  were  to  hold 
justices  of  the  peace  to  strict  technical  rules,  it  would  greatly 
impair  the  usefulness  of  this  tribunal ;  hence  the  court  has 
been  liberal  in  allowing  amendments.  Johnston  vs.  Fessler^ 
7  W.,  so. 

IX.  Neglect  to  perfect.  i.  In  case  of  a  defective 
appeal  from  the  judgment  of  a  justice  of  the  peace,  the  party  in 
default  should  be  called  on  to  perfect  his  appeal  before  it  is 
dismissed.     McNeill  vs.  Rex,  4  Montgomery  Co.,  139.     2.  A 
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court  will  not  relieve  where  an  appeal  is  not  perfected  within 
twenty  days.  Ignorance  will  not  excuse  such  laches.  A 
defendant  may  show  that  he  was  prevented  from  taking  an 
appeal  in  time  by  the  fraud,  negligence  or  mistake  of  the 
justice  or  of  the  opposite  party,  and  this  he  must  show  clearly. 
The  court  will  strike  off  an  appeal  where  there  has  been  neg- 
lect to  enter  into  recognizance.  Donnelly  vs.  PurceU^  5  Kulp, 
295.  Newton  vs.  Hofsomer,  Idem,  420.  Frantz  vs.  Wagoner , 
Idem,  452. 

X.  Neglect  in  the  record.  i.  The  mistakes,  the 
slips  of  the  pen  of  a  justice  of  the  peace  may  be  corrected. 
Though  the  form  of  the  suit  may  be  sometimes  changed,  yet 
the  substance  of  the  plaintiff's  demand,  the  cause  of  action, 
must  be  in  court  identically  the  same  as  before  the  justice. 
Caldwell  vs.  Tftompson,  i  R.,  371.  2.  The  act  of  assembly 
reads,  that  no  deficiency  of  form  or  substance  in  the  record  or 
proceedings  returned,  nor  any  mistake  in  the  form  or  name  of 
the  action,  shall  prejudice  either  party  in  the  court  to  which 
the  appeal  shall  be  made.  It  is  not  essential  to  the  right  of 
appeal,  that  the  claim  of  the  plaintiff  should  be  set  out  on  the 
docket.  It  sufficiently  appears  if  it  be  presented  in  writing  to 
the  justice  at  the  hearing.     Klinginsmith  vs.Nole,  3  P.  &W., 

119.  3.  A  justice  of  the  peace  is  not  bound  to  set  out  the 
•evidence  at  large  on  his  docket,  but  he  must  state  the  demand 
of  the  plaintiff,  and  the  kind  of  evidence  produced  to  support 
it,  and,  in  case  of  appeal,  he  must  return  the  whole  proceed- 
ings.   Jones  vs.  Evans ,  i  Browne,  207. 

XI.  Neglect  to  pay  costs.  Before  the  delivery  of  a 
transcript  in  an  appeal  from  a  justice,  the  magistrate  is  entitled 
to  demand  the  costs  from  the  appellant  Comm,  vs.  Snayberger, 
16  Pa.  County,  83.  Obervs,  Koser,  12  Lancaster  Bar,  104. 
Donnelly  vs.  Purcell,  Susquehanna  Chronicle,  47.  Tieman  vs. 
Manigle,  2  Pa.  County,  96. 

XII.  Neglect  in  amount  of  claim.  On  an  appeal  from 
the  judgment  of  a  justice  of  the  peace,  the  amount  demanded 
by  the  plaintiff  cannot  be  increased  beyond  the  limits  of  the 
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justices'  jurisdiction,   except  to  embrace  interest  which  has 
accrued  since  the  institution  of  the  suit.     Shaw  vs.  Squires^ 
153  Pa.,    150.     Leary  \s,  McKeeby  Susquehanna  Chronicle^ 
42.     Linton  vs.  Vogel^  98  Pa.,  457. 

XIII.  Neglect  to  object  to.  A  party  waives  his  right 
to  quash  by  acquiescence  in  an  appeal  from  a  justice,  and  this 
may  be  inferred  from  delay  as  well  as  by  acts.  Appearing  to 
an  appeal  and  receiving  pleas  without  objection  till  the  third 
term  was  a  waiver  to  an  objection  to  the  form  of  the  appeal. 
Delaware  and  Hudson  Canal  Co.vs.  Loftus^  71  Pa.,  418. 

XIV.  Neglect  to  prosecute,  i  .  Where  an  appeal  has 
been  taken  from  the  judgment  of  a  justice  of  the  peace  by  the 
plaintiff  in  the  action,  he  cannot  discontinue  the  appeal  and 
proceed  on  the  judgment  before  the  justice.  Felton  vs.  Weyman^ 
10  Pa.,  70.  2.  An  appeal  from  a  justice  of  the  peace  is 
liable  to  be  non  prossed  if  a  declaration  be  not  filed  within  a 
year  from  the  first  day  of  the  term  to  which  it  is  entered.  A 
motion  to  quash  an  appeal  should  not  be  delayed.  Craig  vs. 
Barclay y  48  Pa.,  202.  3.  A  rule  of  court,  providing  that  in 
appeals  from  the  judgment  of  a  justice,  such  judgment  may  be 
affirmed,  if  the  appellant  does  not  appear  to  prosecute  his 
appeal  when  the  case  is  called  for  trial,  is  constitutional. 
Lloyd  vs.  Tandy y  4  W.  K.,  225. 

Appraisements. 

I.  Neglect  to  make.  i.  Where  a  defendant  in  an  exe- 
cution made  a  claim  for  the  benefit  of  the  exemption  act  before 
the  return  day  of  the  fi.  fa.^  but,  owing  to  the  sheriff's  delay, 
no  appraisement  was  made  until  after  the  issue  of  the  vend,  ex, 
and  until  the  morning  of  the  day  of  sale,  held,  defendant's 
claim  was  not  thereby  defeated.  Coleman's  Appeal ^  103  Pa., 
366.  2.  To  entitle  the  widow  to  the  benefit  of  the  act  of 
April  14,  185 1,  an  appraisement  is  a  sine  qua  non,  Torsten- 
sons  Estate,  3  Pa.  County,  13.  3.  An  omission  by  a  landlord 
to  make  an  appraisement  of  goods  distrained  for  rent  renders 
him  a  trespasser.     Christman  vs.  Geise^  i  Chester  Co.,  342. 
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II.  Neglect  in  valuing  goods,     i.  The  court  wfll  set 
aside  an  appraisement  made  under  the  act  of  April  9,  1849, 
where  it  is  manifest  there  is  great  inadequacy  of  price.    Fisher 
vs.   Hugfies,   7   Luzerne   Register,    215.     2    Pittsburg,  272. 
2.  Where  the  value  of  property  set  apart  to  widows  under  our 
exemption  laws  is  too  low,  the  only  remedy  is  to  set  the 
appraisement  aside.     Neither  the   court   nor  an  auditor  can 
make  the  valuation  on  evidence  presented.     Widows  are  not 
obliged  to  pay  the  highest  price  fixed  by  neighbors.     Davis* 
Estate,  5   Kulp,   162.     3.  Neglect  to  include  property  in  an 
appraisement  is  a  waiver  of  widow's   claim  as  to  property 
omitted,  and  it  is  too  late  to  make  the  claim  out  of  proceeds 
of  real  estate.   Nixon* s  Estate,  8  Luzerne  Register ,  135.   4.  A 
sheriff's  appraisement  will  not  be  set  aside,  unless  some  fraud 
or  misconduct  on  the  part  of  the  appraisers  is  alleged  in  the 
petition.    It  should  not  be  made  by  the  attaches  of  the  sheriff. 
Usner  vs.  Birch,   5  Lancaster  Review,  277.     Posey  vs.  Loutey, 
10  Lancaster  Bar,  59.     5.  The  court  will  usually  refuse  to 
confirm  an  appraisement  made  in  bulk.     The  articles  should 
be   specifically   appraised.      Drake* s  Estate,    i    W.   N.,   85. 
6.  The  court  may  set  aside  the  sheriff's  appraisement,  under  a 
claim  for  exemption,  where  the  appraisement  is  much  below 
the  market  value.     Sleeper  vs.  Nicholson,  5  Clark,  163.     7.  A 
widow's  appraisement  will  not  be  set  aside  on  an  allegation 
that  the  property  was  valued  too  low,  unless  the  testimony  be 
very  clear  and  convincing.     Davenport* s  Estate,  4  Kulp,  255. 

Apprentices. 

I.  Neglect  in  indenture,  i.  An  indenture  of  appren- 
ticeship, whereon  does  not  appear  the  assent  by  signature  of 
the  parent  or  person  standing  in  loco  parentis,  is  void.  Comm, 
vs.  Crotmnie,  2  Clark,  510.  2.  A  writing  without  seal  is  not 
an  indenture  of  apprenticeship  under  the  act.  Cotnni.  vs. 
WUbanks,  10  S.  &  R.,  416.  3.  An  indenture  of  apprentice- 
ship should  be  signed  by  the  master,  the  apprentice  and  his 
parent,  guardian  or  next  friend.     The  guardian  can  only  sign 
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if  there  is  no  parent.  Where  an  apprentice  absconds,  or  the 
master  ill-treats  him,  the  proper  proceeding  is  by  arrest. 
Where  the  indenture  is  defective  a  writ  of  habeas  corpus  should 
be  resorted  to.  Comnt.  vs.  Atkinson^  Leg.  Gaz.  Report,  233, 
8.  Phila.,  375.  4.  A  parol  contract  of  apprenticeship  is  not 
binding  upon  the  parties  thereto.  An  indenture  executed 
without  the  consent  of  the  minor's  guardian,  if  he  has  one,  is 
void.  An  indenture  to  serve  only,  and  not  to  learn  any  labor, 
trade  or  occupation,  is  void.  The  contract  of  apprenticeship 
must  not  only  be  in  writing,  but  also  must  be  by  deed  or 
indenture  as  the  statute  provides.  The  contract  must  be  under 
seal.  A  writing  without  seal  is  not  an  indenture  within  the 
act.  The  paper  must  be  sealed  as  well  as  signed.  PJielps  vs. 
R.  W.  Co.,  99  Pa.,  108. 

II.  Neglect  of  authority  over.  A  master  who  takes 
an  apprentice  for  the  purpose  of  instructing  him  in  any  par- 
ticular art  or  trade,  has  no  right  to  services  from  him  as  a 
menial  or  a  house  servant.  Yet  he  has  legal  authority  over 
such  apprentice  and  is  not  liable  in  a  criminal  court  for  every 
mistaken  exercise  of  that  authority.  Comm,  vs.  Hetnperly,  4 
Clark,  440. 

III.  Neglect  to  educate,  i.  An  indenture  of  appren- 
ticeship, providing  that  the  in&nt  after  arriving  at  the  age  of 
eighteen  shall  work  for  wages  which  shall  go  to  the  master, 
without  providing  that  he  is  to  be  trained  in  any  particular 
art  or  occupation,  is  void.  Comnt.  vs.  Airey,  5  Kulp,  83. 
2.  An  indenture  of  apprenticeship  which  does  not  contain  a 
covenant  to  give  the  apprentice  a  reasonable  education,  is  void. 
A  minor  sister  is  incompetent  to  act  as  next  friend  in  the  bind- 
ing of  her  brother  as  an  apprentice.  Comnt,  vs.  PenoUy 
Brightly 's  Rep.,  189. 

IV.  Neglect  of  duty.  i.  An  apprentice  who  violates 
his  indenture,  and  is  guilty  of  misconduct,  may  be  punished 
by  the  court  with  imprisonment.  If  the  apprentice  lives  with 
his  master,  he  may  adminster  proper  punishment.  Comm.  vs. 
GtUdhart,  i   Lancaster  Review,  142  ;  16  Phila.,  490.     2.  The 
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law  will  not  sustain  an  apprentice  in  absconding  whenever  he 
may  fancy  he  is  ill  treated,  or  that  his  master  has  not  complied 
with  his  contract.  Conttn.  vs.  Linker,  i  Phila.y455.  3.  A 
master  has  a  right  to  give  moderate  corporeal  punishment  to 
his  apprentice  for  disobedience  to  his  lawful  demands,  negli- 
gence in  business,  or  for  insolent  behavior.  When,  however, 
the  apprentice  has  arrived  at  an  age  for  the  suitable  exer- 
cise of  a  sound  discretion,  and,  guided  by  an  enlightened  con- 
science, desires  to  worship  with  a  congregation  entertaining 
religious  sentiments  different  from  those  of  his  master,  in  such 
case  the  master  would  be  bound  to  let  the  apprentice  follow  the 
dictates  of  his  own  conscience.     Comm,  vs.  Farley,  3  Clark,  57. 

V.  Neglect  to  protect  morals,  i.  An  indenture  of 
apprenticeship  does  not  necessarily  compel  the  master  to 
make  the  apprentice  an  inmate  of  his  house.  It  is  the  master's 
duty  to  attend  to  the  deportment  of  his  apprentice,  to  restrain 
him  from  vicious  conduct  and  to  instruct  him  in  some  useful 
trade.  Camm.  vs.  Conrow,  2  Pa.,  402.  2.  An  apprentice  '\s 
bound  by  indenture,  with  his  own  consent,  or  by  the  agree- 
ment of  his  friends,  to  serve  men  of  trade.  The  court  will 
discharge  him  for  acts  or  words  of  the  master  infusing 
immoral  principles,  or  if  he  compel  him  to  work  on  Sunday, 
or  withhold  from  him  the  means  of  public  worship  and  relig* 
ious  instruction.     Comm.  vs.  St,  German,  i  Browne,  24. 

VI.  Neglect  to  obtain  consunt  of  parent.  No  con- 
tract between  a  master  and  an  apprentice,  altering  the  persons 
to  whom  an  apprentice  is  bound,  can  be  valid,  unless  ratified 
by  the  consent  of  the  parent,  or  other  person  standing  in  loca 
parentis,  in  writing.  An  indenture  of  apprenticeship  is  not 
necessarily  invalid  because  the  father  of  the  apprentice  is  in 
full  life,  and  the  binding  made  without  his  consent  Gmim. 
vs  Leeds,  i  Ashmead,  405.     Comm,  vs.  Coxe,  Idem,  71. 

VII.  Neglect  to  obtain  consent  of  infant.  The  father 
of  an  infant  cannot  bind  him  as  an  apprentice  without  his  con- 
sent ;  and  it  is  necessary  that  the  infant  should  become  a  party 
and  execute  the  indenture.    Comm,  vs.  Moore,  i  Ashmead,  123* 
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I.  Neglect  to  appoint  arbitrators.  By  proceeding 
before  arbitrators,  an  objection  to  the  illegality  of  their  appoint- 
ment is  waived,  even  if  there  was  an  express  agreement  that 
It  should  not  be  deemed  a  waiver.  Christman  vs.  Moran,  9 
Pa-,  487. 

II.  Neglect  to  serve  notice,  i.  It  need  not  appear 
that  service  of  notice  of  the  appointment  of  arbitrators  was 
proved,  if  it  appear  by  the  record  that  the  defendant  acknowl- 
edged service  of  the  notice.  So,  also,  notice  of  the  time  and 
place  of  meeting,  if  the  report  state  that  he  had  legal  notice. 
iSf*  vs.  Eaton,  10  S.  &  R.,  103.  Negley  vs.  Stewart, 
Idenii  207.  2.  Where  a  rule  of  arbitration  is  entered 
against  two  defendants,  the  plaintiff  cannot  proceed  against 
one  only,  and  obtain  judgment  against  him,  where  he  has 
given  no  notice  to  the  other  defendant  of  the  rule  for  appoint- 
ing   arbitrators.      Berentz    vs.    Bishop,    5    S.   &   R.,    179. 

3.  After  the  time  fixed  in  the  rule  of  holding  an  arbitration  has 
expired,  and  one  party  fails  to  appear,  it  is  discretionary  with 
the  arbitrators,  after  waiting  an  hour,  to  proceed  with  the  case. 
An  attorney  at  law  may  administer  the  oath  at  the  request  of 
the  arbitrators.     Super  ws.  Manger,  i  Schuylkill  Record,  125. 

4.  When  an  award  has  been  signed  by  the  majority  of  the 
arbitrators,  and  delivered  to  one  of  the  parties,  it  is  too  late 
for  the  other  party  to  revoke  his  submission.  Robinson  vs. 
Bkkley,  30  Pa.,  384.  5.  Under  the  compulsory  arbitration 
act  of  June  16,  1836,  a  rule  of  reference  may  be  entered 
before  the  return  day  of  the  original  writ ;  but  the  summons 
must  be  served  on  the  defendant  before,  or  contemperaneously 
with,  the  service  of  the  rule  of  reference.  Fehr  vs.  Reich,  36 
Pa.,  472.  6.  The  notice  of  the  entry  of  a  rule  of  reference 
for  arbitration,  or  of  the  time  and  place  of  the  meeting  of  the 
arbitrators,  must  be  served  in  the  manner  prescribed  by  stat- 
ute ;  otherwise,  under  the  compulsory  arbitration  act,  a  for- 
feiture or  penalty  is  incurred.  Hottenstein  vs.  Auten,  43  Pa«, 
323.  7.  The  acceptance  of  service  of  the  notice  of  the  time 
and  place  of  meeting  of  arbitrators  by  the  attorney  of  the 
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opposite  party  is  not  sufficient  to  give  arbitrators  jurisdiction; 
service  must  be  made  on  the  opposite  party  personally,  if  a 
resident  of  the  county.  Mersereau  vs.  KohUr,  2  Pearson,  98. 
8.  Parties  to  a  suit  are  entitled  to  notice  of  all  meetings  of 
arbitrators  at  which  witnesses  are  to  be  examined.  In  the 
absence  of  such  notice,  the  proceedings  would  be  irregular. 
Frey  vs.  Vanlear,  i  S.  &  R.,  435.  Carter  vs,  Slocum,  2  Phila., 
401.  Wiervs,  Johnston,  2  S.  &  R.,  459.  9.  Notice  by  a  party 
to  an  arbitration  that  he  will  not  attend  at  the  hearing  is  a 
waiver  of  a  right  to  notice  of  the  time  and  place  of  hearing ; 
aliter,  of  a  mere  expression  of  intention  not  to  attend.  Graham 
vs.  Graham,  9  Pa.,  254.  10.  The  act  of  18 10  imposes  a 
penalty  of  twenty  dollars  for  neglect  to  serve  notice  to  arbi- 
trators of  the  time  and  place  of  meeting,  in  a  case  where  a 
rule  of  reference  has  been  taken.  Cotnm,  vs.  Bennett,  16 
S.  &  R.,  243.  II.  If  a  party  enter  a  rule  of  reference  under 
the  act  of  June,  1836,  and  fail  to  serve  a  copy  of  the  rule  on 
each  of  the  arbitrators,  and  on  the  opposite  party,  his  agent  or 
attorney,  he  is  liable  to  the  penalty  prescribed  by  the  act. 
Dunlap  vs.  McKee,  25  Pa,,  84.  12.  An  award  of  arbitration 
will  not  be  stricken  off  because  of  conflicting  notices  as  to  the 
place  of  arbitration,  where  the  party  complaining  has  done 
nothing  to  inform  himself,  and  has  not  attended  at  either  of 
the  places  mentioned,  and  does  not  allege  any  defence  on  the 
merits.  Hagadorn  vs,  Evans,  i  Kulp,  i8i.  13.  Where  the 
attorneys,  in  a  case  submitted  to  arbitrators,  agree  as  to  the 
date  of  meeting,  it  is  an  implied  waiver  of  notice.  Havel  vs. 
EUiot,  s  W.  N.,  35. 

III.  Neglect  of  the  arbitrators,  i.  The  court  has 
power  to  recommit  an  award  under  the  compulsory  arbitration 
act  of  June  6,  1836,  upon  the  affidavit  of  the  arbitrators  for  cor- 
rection of  a  clerical  error  in  the  amount  found  by  them.  Where 
the  arbitrators  misbehave,  or  the  award  is  procured  by  cor- 
ruption, the  court  will  set  aside  the  award.  Heslop  vs.  Brush, 
80  Pa.,  70.'  2.  Under  the  compulsory  arbitration  law,  an 
award  can  be  set  aside  only  for  misbehavior  of  the  arbitrators. 
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or  where  it  has  been  procured  by  corruption  or  undue  means. 
Wynn  vs.  Bellas,  34  Pa.,  i6o.  3.  The  court  may  set  aside 
an  award  under  the  compulsory  arbitration  law  for  misbe- 
havior, or  where  obtained  by  corruption  or  undue  means  ;  but 
the  refusal  to  do  so  is  not  the  subject  of  a  writ  of  error. 
Bemusvs.  Clark,  29  Pa,,  251.  4.  It  has  been  decided  that 
arbitrators  need  not  reduce  their  proceedings  to  writing.  The 
presumption  is,  that  the  proceedings  were  regular.  If  the 
arbitrators  act  unlawfully,  Vhe  court  will  examine  into  the  mat- 
ter on  exception,  and  give  relief  in  a  summary  way.  Painter 
vs.  Kisiler,  59  Pa.,  333.  5.  Where  the  referees  have  made  a 
plain  mistake,  where  fraud  or  imposition  has  been  practiced  on 
them  by  either  party,  or  where  there  is  corruption  or  miscon- 
duct among  themselves,  their  award  is  open  to  re-examination, 
reduction,  or  total  rejection.  Neal  vs.  Shields,  2  P.  &  W.,  300. 
6.  Irregularities  in  appointing  arbitrators,  or  in  their  proceed- 
ings, when  apparent  on  the  record,  may  be  corrected  by  writ 
of  error.  But  those  which  are  made  so  only  on  extrinsic 
proof  can  be  corrected  only  by  the  court  below.  In  the 
supreme  court  every  presumption  will  be  made  in  favor  of  the 
award,  unless  flagrant  error  appear  on  the  record.  Wilcox  vs. 
Payne,  88  Pa.,  154.  7.  The  neglect  to  meet  on  the  day 
appointed,  and  an  adjournment  to  another  date  is  not  a  ground 
of  objection  if  the  defendant  appear  at  the  adjourned  meeting 
and  proceed  with  his  defence.  Dorman  vs.  Turnpike  Co,,  3 
W.,  128.  8.  An  injunction  will  not  be  granted  to  restrain  the 
proceedings  of  arbitrators,  unless  their  conduct  or  that  of  the 
parties  is  manifestly  unlawful.  West  Jersey  R,  R,  vs.  Thomas, 
7Phila.,  635. 

IV.  Neglect  IN  THE  proceedings,  i.  An  irregularity 
in  arbitration  proceedings  must  be  taken  advantage  of  in  a 
reasonable  time.  It  is  too  late  after  execution  issued  and  lands 
sold.  McCord  vs.  Scott,  4  W.,  11.  2.  It  is  competent  to 
prove,  by  the  oath  of  arbitrators,  that  certain  matters  were  not 
examined  or  acted  upon  by  them,  and  consequently  they  had 
made  a  mistake  in  their  award.     Roop  vs.  Brubacker,   i   R., 
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304.  3.  When  an  umpire  is  chosen  by  referees,  he  has  the 
same  duties  to  perform  as  the  referees  have  had.  He  should 
examine  the  witnesses  and  the  documents  for  himself  in  the 
presence  of  the  witnesses,  without  relying  solely  upon  the  facts 
reported  by  the  referees.  Passmore  vs.  Pettit,  4  D«,  270. 
Falconer  vs.  Montgomery ^  Idem,  231.  4.  Irregularities  in 
the  proceedings  of  arbitrators,  when  apparent  on  the  record, 
may  be  corrected  by  writ  of  error,  but  not  those  which  are 
made  apparent  by  extrinsic  proof.  These  can  only  be  cor- 
rected by  the  court  below.  Taggart  vs.  McGinn^  14  Pa.,  155. 
V.  Neglect  in  the  award,  i.  After  an  award  is 
made  and  filed  in  court  by  the  arbitrators,  it  is  not  competent 
for  the  court  to  alter  it,  upon  the  affidavits  of  the  arbitrators 
that  a  mistake  exists  in  the  sum  calculated..  Tilghtmin  vs. 
Fisher,  9  W.,  441.  2.  An  award  of  arbitrators  that  exceeds 
the  sum  claimed  in  the  counts  in  the  narr,  but  is  not  greater 
than  the  amount  of  damages  claimed,  will  not  be  disturbed. 
Gra/iam  vs.  Walker,  2  Fosteri  5 1  ;  Gallaglicr  vs.  Zell,  5  Lan- 
caster Bar,  No.  18.  3.  An  award  can  only  be  set  aside  by 
the  court  for  misbehavior  of  the  arbitrators,  or  where  it  was 
procured  by  corruption.  Slurman  vs.  Andreas,  3  Luzerne 
Register,  89 ;  Shelmaker  vs.  Thomas,  7  S.  &  R.,  106.  4. 
Where  it  is  stipulated  that  the  award  shall  be  under  the  hands 
and  seals  of  the  arbitrators  the  absence  of  the  seals  invalidates 
the  award.  Rea  vs.  Gibbons,  7  S.  &  R.,  204.  5.  The  parties 
have  twenty  days  to  file  exceptions  to  an  award  of  arbitrators. 
Shide  vs.  Rex,  i  Browne,  174.  6.  An  award  is  a  judgment^ 
and  can  only  be  expounded  by  itself,  without  the  aid  of  an 
averment  dehors,  to  explain  the  meaning  of  the  arbitrators. 
The  award  should  be  in  such  clear  and  intelligible  terms  that 
the  parties  as  well  as  the  arbitrators  should  understand  its 
meaning.  It  may  be  changed  within  a  reasonable  time.  Stan- 
ley vs,  Southwood,  45  Pa,,  192.  Sftaback  vs.  Hoover,  5  Lan- 
caster Bar,  No.  23.  7.  An  award  of  arbitrators  which  is 
indefinite  and  uncertain  and  does  not  contain  such  a  finding  as 
can  be  enforced  by  execution,  is  void,  and  an  action  of  debt 
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<2uinot  be  maintained  upon  it.  Etnier  vs.  Shape,  43  Pa*,  1 10. 
8.  An  award  of  arbitrators  obtained  by  undue  means,  though 
without  intentional  corruption,  will  be  set  aside.  Alexander 
vs,Bank,  3  C.  P.  Reporter,  137.     3  Lancaster  Review,  354. 

VI.  Neglect  to  file  award,  i.  Arbitrators  are  not 
entitled  to  fees,  unless  the  award  be  filed  within  seven  days 
from  their  final  meeting.     Hornet  vs.  Godfried,  3  Kulp,  10. 

2.  It  is  the  duty  of  a  party  taking  up  an  award  of  arbitrators 
to  file  it  without  delay.  Where  he  wilfully  retains  it  in  his 
possession  over  twenty  days,  he  loses  the  right  of  appeal  by 
his  own  default.     Mortimer  vs.    O^Reagan,  2    Foster,   243. 

3.  Where  arbitrators  delay  the  filing  of  their  award,  they  may 
be  compelled  by  the  court  to  do  so  on  rule  granted.  Monohan 
vs.  Strenger,  i  Phila.,  376.  4.  Judgment  entered  by  agree- 
ment on  an  award  may  be  stricken  off  for  uncertainty  in  the 
award.  Brown  vs.  Long,  4  Clark,  436.  5.  A  submission 
and  award,  under  the  act  of  1836,  not  having  been  entered  of 
record,  and  a  rule  of  court  obtained  thereon,  is  wholly  inopera- 
tive. An  award  is  valid,  unless  impeached  on  the  ground  of 
excess  of  authority,  misbehavior,  partiality  or  corruption  in 
the  arbitrators.  Benjamin  vs.  Benjamin,  5  W.  &  S.,  562. 
6.  An  award  is  not  vitiated  by  a  delay  of  the  arbitrators  to  file 
it  The  act  of  March,  18 10,  in  such  case,  deprived  them  of 
compensation  as  a  penalty  for  laches.  Boone  vs.  Reynolds,  i 
S.  &  R.,  231. 

VII.  Neglect  TO  APPEAL,  i.  One  of  several  defendants 
may  appeal  for  all  of  them  from  an  award  of  arbitrators,  and 
he  cannot  afterwards  withdraw  his  appeal  as  to  his  co-defend- 
ants on  the  ground  that  he  was  the  only  appellant.  Bonner 
vs.  Campbell,  48  Pa.,  286.  2.  Where  an  appeal  from  an 
award  of  arbitrators  was  entered  too  late,  but  the  attorney  of 
the  opposite  party  subsequently  came  in  and  receipted  for  the 
costs  paid  by  the  appellant,  the  defect  in  the  appeal  is  cured. 
A  long  delay  in  moving  to  quash  the  appeal  amounts  to  a 
waiver  of  objection.  Dougherty  vs.  Shimer,  i  Luzerne  Register, 
44.    Mayer  vs,  Jacoby,  8  S.  &  R.,  526.     3.  Where  there  is 
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no  suggestion  that  arbitrators  misbehaved,  and  corruption  is 
not  charged,  and  no  plain  mistake  of  fact  or  law  appears  on 
the  face  of  the  award  or  by  extrinsic  evidence,  the  award  being 
strictly  responsive  to  the  submission,  the  court  may  not  reject 
the  finding  of  the  arbitrators  on  the  question  submitted, 
because  not  in  accord  with  its  own.  James  vs.  Sterrett,  137 
Pa.,  234.  4.  In  a  conditional  award,  the  defendant's  equity 
may  be  concluded  by  his  neglect  to  pay  the  money  within  the 
time  specified  in  the  condition.  Hantm  vs.  Beaver^  31  Pa., 
60.  5.  To  invest  the  court  with  power  to  enter  judgment 
on  the  award,  in  a  case  of  voluntary  arbitration,  the  submission 
must  be  made  a  rule  of  court.  This  may  be  done  when  the 
submission  recites  the  act  under  which  it  is  made.  Without  a 
submission  in  some  form  there  can  be  no  valid  award.  Stokely 
vs.  Robinson,  34  Pa.,  315.  6.  An  act  of  assembly,  in  cases  of 
appeal  from  the  award  of  arbitrators,  specifies  the  form  of  the 
recognizance,  and  the  condition  included  therein.  Courts  may 
not  require  a  rigid  adherence  to  forms,  but  require  a  substan- 
tial compliance  with  statutes ;  and  a  defective  recognizance 
will  vacate  the  appeal  if  the  other  party  move  in  time.  Don- 
aldson vs.  Cunningham^  13  S.  &  R.,  244.  7.  For  want  of  an 
aflfidavit,  that  an  appeal  from  an  award  is  not  for  the  purpose 
of  delay,  the  appeal  of  an  administrator  will  be  dismissed. 
McConnel  vs.  Morton,  11  Pa,,  398.  8.  A  defect  in  a  recog- 
nizance on  an  appeal  from  an  award  of  arbitrators  is  waived  by 
the  appellee's  omission  to  rule  the  appellant  to  amend  it 
Walter  vs.  Bechtol,  5  R,,  228.  9.  The  payment  of  the  taxed 
costs  is  a  condition  precedent  to  an  appeal  from  an  award  of 
arbitrators.  Such  defect  could  not  be  cured  by  charging  the 
costs  to  counsel.  The  negligence  of  a  prothonotary  will  not 
condone  the  errors  of  a  party  in  failing  to  do  what  the  law 
requires.     Carr  vs.  McGovern,  66  Pa.,  457. 

Arrest. 

Neglect  in  making,     i.  The   privilege  from   arrest  is 
confined  to  parties  in  civil  proceedings,  unless  it  appear  that 
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the  arrest  on  the  criminal  charge  was  a  contrivance  to  get  the 
defendant  into  custody  on  the  civil  suit.  Catnm.  vs.  Daynely  4 
Clark,  49.  2.  A  freeholder  to  be  privileged  from  arrest  must 
have  an  estate  clear  of  encumbrance.  Gerry  vs.  Sheridan^ 
Lehigh  Valley  Rep.,  220.  3.  A  person  while  in  attendance 
before  a  commissioner  appointed  to  take  depositions  in  a  pend- 
ing case,  is  entitled  to  exemption  from  arrest  in  a  civil  action. 
Henderson  vs.  Worthington,  20  Pittsburg  Journal,  75.  4. 
One  who  is  discharged  from  custody  after  a  verdict  of  not 
guilty  in  a  criminal  proceeding  is  privileged  from  arrest  on 
dvil  process  on  his  way  to  take  a  train  home.  Brass  vs.  Van- 
^g^ftf  23  W.  N.,  270.  5.  A  member  of  the  legislature  going 
to  or  returning  from  legislative  session  is  exempt  from  arrest  on 
dvil  process,  but  there  is  no  exemption  where  crime  is  charged. 
Comm,  vs.  Keeper  of  Jail ^  4  W.  N.  540.  6.  In  general, 
a  defendant  shall  not  be  twice  vexed  by  being  held  to  bail  for 
the  same  cause  of  action.  But  where  there  has  been  a  mistake 
in  the  plaintiff's  affidavit,  and  no  actual  oppression  or  design 
to  harass  appears,  the  court  will  allow,  in  its  discretion,  a 
second  arrest.  Butterworth  vs.  White ^  2  Miles,  141.  7.  A 
congressman  is  privileged  from  arrest  eundo,  morando  et  rede- 
undo.  Dunton  vs.  Halstead^  2  Clark,  450.  8.  The  fact  of 
felony,  and  reason  for  suspecting  a  particular  person,  justify 
his  arrest  by  a  private  party.  The  gist  of  false  imprisonment 
is  unlawful  detention,  and  the  general  rule  is  that  malice  will 
be  inferred  from  the  want  of  probable  cause,  so  far  at  least  as 
to  sustain  an  action  for  damages  for  malicious  prosecution.  If 
an  officer  wantonly  and  maliciously  arrests  an  innocent  man, 
he  ought  to  be  liable  in  as  heavy  damages  as  a  private  person 
would  be  for  a  causeless  and  malicious  prosecution ;  but,  if 
without  malice,  and  in  the  honest  endeavor  to  arrest  and  bring 
a  felon  to  justice,  he  takes  an  innocent  person,  who  was 
unjustly  suspected,  he  shall  not  suffer  at  all.  McCarthy  vs. 
DeAmdt,  99  Pa.,  71.  9.  An  infant  may  be  arrested  upon  a 
capias  for  torts  committed.  He  cannot  execute  a  bond,  which 
must  be  done  by  the  interposition  of  a  next  friend.     Vincent 
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vs.  Warner,  12  Luzerne  Register,  46.  10.  A  citizen  is  not 
bound  to  submit  to  an  illegal  arrest,  and  may  use  force  enough 
to  resist  it,  and  no  more.  A  police  officer  has  no  right  to 
order  a  citizen  whom  he  has  no  cause  to  arrest,  to  go  home, 
and  if  he  does  not  depart,  to  arrest  him.  Comm.  vs.  Stirk^  5 
Lancaster  Review,  415.  1 1 .  A  party  in  attendance  as  a  suitor 
before  a  justice  of  the  peace  is  privileged  from  arrest  on  a  capias, 
Caldwell  w^,  Dixey,  3  Pa.  County,  532.  12.  A  freeholder,  to 
be  privileged  from  arrest  on  a  capias,  must  have  an  estate  clear 
of  encumbrance,  and  the  court  will  not  inquire  if  the  estate  is 
sufficient  beyond  the  encumbrance  to  satisfy  the  amount  of 
the  debt.  It  rests  on  the  plaintiflF,  if  he  objects,  to  show  the 
encumbrance.  Such  freeholder  may  have  the  writ  quashed  if 
he  make  his  application  before  the  expiration  of  the  quarto  die 
/<?j/the  return  day.  Hillws,  Ramsey,  2  Miles,  342.  Blackiston 
vs.  Potts,  Idem,  388.  13.  An  action  for  malicious  prosecution 
will  not  lie  for  causing  a  person  to  be  arrested  on  a  criminal 
warrant  charging  an  act  which  is  not  a  crime  but  a  trespass 
only.  Trespass  and  not  case  is  the  appropriate  remedy  in 
such  case  of  illegal  arrest.     Kramer  vs.  Lott,  50  Pa.,   495. 

_  _  • 

14.  It  is  not  necessary  that  the  party  who  officially  makes  an 
arrest  produces  a  warrant.  Comm,  vs.  Black,  2  Pa.  Dist.,  46. 
I  s .  An  arrest  without  warrant  or  complaint  for  the  breach  of 
an  ordinance  is  a  trespass  ;  and  where  the  corporate  authori- 
ties of  a  city  instruct  their  police  officers  to  lock  up  such 
offenders  without  warrant,  the  city  is  liable  in  damages.  Sharp 
vs.  WUkesbarre,  i  Kulp,  73.  16.  Where  an  officer  is  empow- 
ered by  law  to  arrest  without  warrant,  he  need  not  before 
making  his  arrest  in  every  case  give  the  party  distinct  notice 
of  his  intent,  and  also  of  the  fact  that  he  is  legally  qualified  to 
make  it.  Shovlin  vs.  Comm,  106  Pa.,  369.  17.  Officers  can 
arrest  but  in  two  ways  :  i .  On  warrant  based  upon  informa- 
tion. 2.  On  view,  where  the  offence  is  committed  in  the 
actual  presence  of  the  officer.  Fhnn  vs.  Graham,  3  Pitts- 
burg, 195. 
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I.  Neglect  in  making,  i.  An  assignment  may  be  void, 
although  all  the  forms  of  law  may  be  complied  with.  It  can 
be  impeached  only  for  fraud  in  the  assignment  at  the  time  of 
making  it,  so  as  to  have  attached  to  the  instrument  or  affected 
its  operation.  A  preference  on  the  face  of  the  assignment  of 
any  creditor  other  than  those  preferred  by  acts  of  assembly 
would  be  void.  Wi/son  vs.  Berg'^  88  Pa.,  167.  2.  One  part- 
ner cannot  assign  the  property  of  a  partnership  for  the  benefit 
of  creditors  except  under  special  circumstances,  in  which  the 
exigency  requires  speedy  or  immediate  action,  as  where  one  or 
more  of  the  members  of  the  firm  are  absent  and  cannot  be 
communicated  with.  Stockham  vs.  Wells,  25  W.  N.,  84, 
3.  A  sale  to  a  bona  fide  purchaser  for  value  by  an  assignee  for 
creditors  under  a  deed  voidable  because  one  partner  has 
omitted  to  sign  it,  will  not  be  declared  void  where  the  sale  was 
made  before  an  election  by  the  trustee  to  disaffirm  the  assign- 
ment. Okie  vs.  Kelly,  12  Pa.,  323.  4.  The  insertion  of  an 
assignee's  name  is  necessary  to  the  validity  of  an  assignment. 
Where  an  execution  was  issued  after  the  assignment  was  exe- 
cuted, but  before  the  name  of  the  assignee  had  been  inserted, 
the  assignor's  goods  were  held  liable  in  the  execution. 
Reamer  vs.  Lamberton,  59  Pa.,  462.  5.  The  directors  of  a 
corporation,  without  the  consent  of  the  stockholders,  have  no 
power  to  make  an  assignment  for  creditors.  Anderson  vs. 
EUonhead,  26  W.  N.,  95.  6.  A  trustee  appointed  under  a 
will  to  carry  on  the  business  of  the  testator  cannot  make  an 
assignment  for  the  benefit  of  creditors,  unless  by  express 
authority  given  for  that  purpose  in  the  will.  Woddrop  vs. 
Weed,  154  Pa.,  307.  7.  One  partner  of  a  firm  cannot  make 
an  assignment  or  sale  of  all  the  firm's  property  in  trust  for  the 
benefit  of  creditors  against  the  assent  of  the  other  partner,  he 
being  present  and  capable  of  joining.  Cleaver  vs.  Brentzel, 
12  Lancaster  Bar,  107.  i  Schuylkill  Record,  321.  8.  A 
deed  of  assignment  is  not  void  because  it  contains  no  schedule 
or  limitation  of  time  for  the  execution  of  the  trust,  or  prefers 
some  creditors,  or  because  the  grantor  was  in  debt  at  the 
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time.  It  is  void,  however,  if  the  grantor  retain,  use  and  dis- 
pose of  the  property  as  his  own.  Hower  vs.  Geesaman^  ly 
S.  ft  R.y  251.  9.  Under  the  provisions  of  the  insolvent  laws, 
the  debtor  seeking  relief,  and  he  only,  is  bound  to  keep  in 
motion  the  proceedings  which  are  to  result  in  his  discharge ; 
and  if  he  fail  to  do  so,  or  to  surrender  himself  to  prison,  the 
condition  of  his  bond  is  forfeited.  Bartholomew  vs.  Bartkala- 
mew,  50  Pa.,  194.  10.  An  assignor  will  not  be  allowed  to 
select  of  the  assigned  estate  whatever  debts  or  securities  he 
may  see  fit  to  take  as  his  claim  for  exemption,  as  such  a 
course  might  inflict  great  injury  upon  the  creditors.  If  he 
&iled  to  reserve  in  the  assignment  itself  property  exempted  by 
law  from  execution,  he  waived  his  right  to  do  so.  Gallagher's 
Estate,  5  Phila.,  83.  11.  An  assignment  in  trust  for  certain 
specified  creditors  of  the  assignor  enures  to  the  benefit  of  ail 
the  creditors  only  where  the  assignor  was,  at  the  time,  unable 
to  pay  all  his  debts.  Brydens  Account,  14  Luzerne  RegistCTi 
361.  12.  The  act  of  April  17,  1843,  prohibits  preferences  in 
assignments.  It  applies  to  an  assignment  where  a  part  of  the 
property  assigned  is  to  be  divided  among  certain  creditors 
named  pro  rata,  there  being  other  creditors  but  not  sufficient 
property  remaining  to  pay  them.  Such  an  assignment  enures 
to  the  benefit  of  all  the  creditors.  Equality  is  equity.  Potts- 
viUe  Miners'  Bank  Appeal,  57  Pa.,  193.  13.  Where  an  assign- 
ment for  creditors  conveying  lands  in  different  counties  is  duly 
recorded  in  the  county  where  the  assignor  resides,  but  not 
elsewhere,  and  land  is  sold  in  another  county  at  sheriff's  sale 
under  a  judgment  obtained  against  the  assignor  subsequent  to 
the  assignment,  one  who  purchases  at  such  sale  with  actual 
knowledge  at  the  time  of  the  prior  assignment  takes  no  title  as 
against  the  assignee  or  those  claiming  under  him.  Follerciler  vs. 
Lutz,  102  Pa.,  585.  14.  It  is  settled,  that  a  creditor  of  an 
assigned  estate  is  entitled  to  a  dividend  on  the  full  amount  of  liis 
debt  at  the  date  of  the  assignment,  notwithstanding  he  has 
collateral  security  on  which  he  has  or  may  hereafler  receive  a 
partial  payment  of  his  debt.    Jamison's  Estate^  163  Pa.,  153. 
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II.  Neglect  to  record,     i.  Where  the  assignee  named 
in  a  deed  of  assignment  for  creditors  declines  to  accept  the 
tnist,  and  in  his  stead  another  is  appointed,  the  thirty  days 
allowed  by  the  act  of  March  24,  18 18,  within  which  to  record 
the  deed,  runs  from  its  date  and  not  from  the  time  of  the 
appointment  of  the  new  assignee.    Johnson  vs.  Herring,  46 
Pa.,  415.     2.  If  a  deed  of  assignment  be  read  in  evidence 
without  objection  on  the  trial  in  the  court  below,  it  cannot  be 
urged  in  the  higher  court,  tha^  it  was  not  recorded  within 
thirty  days  from  its  date,  as  required  by  the  statute.     WUmarth 
vs.  Mountford^   8   S.   ft   R.,    124.      3.  An   assignment  or 
transfer  of  property  made  directly  to  the  creditors  beneficially 
interested  in  it,  whether  in  satisfaction  of  or  as  a  security  for 
their  claims,  is  not  within  the  assignment  act  of  March  24, 
18 18,  and  is  not  void  because  the  instrument  containing  the 
transfer  was  not  recorded.     VaUance  vs.  Miners^  Ins,  Co,,  42 
Pa.  I  441.     4.  It  is  not  sufficient  to  record  a  deed  of  assign- 
ment in  the  county  in  Which  the  land  described  is  situated  ;  it 
must  also  be  recorded  in  the  county  in  which  the  assignor 
resides.     Dettra  vs.  BoUman,  9  Lancaster  Review,  i.     5.  The 
act  of    1823   provides,   that  assignments   for  creditors   not 
recorded  within  thirty  days  after  their  execution,  shall  be  consid- 
ered void,  as  against  any  creditors  of  the  assignor.     But  the 
failure  to  record  within  that  period  does  not  make  the  assign- 
ment invalid  as  to  a  subsequent  voluntary  assignee.     Other- 
wise an  obstinate  or  negUgent  assignee  could  defeat  the  trust 
by  amply  doing  nothing.     The  validity  of  the  conveyance  is 
not  affected  by  the  subsequent  renunciation  of  the  assignee, 
who  has  once  accepted.     Seed  vs.  Duffy,  4  Pa.,  274.    6.  The 
act  of  1 8 18  requires,  that  assignments  in  trust  for  the  benefit 
of  creditors  be  recorded  within  thirty  days  in  the  county  of 
the  assignor's  residence,  and  the  act  of  1836  requires,  that  a 
schedule  or   inventory  of  the   estate  be   filed  in   the  same 
period  with  the  prothonotaiy  of  the  same  court.     Reigarts 
Appeal^  4  Pa.,  479.  Dougherty  vs.  Darrach,  16  Pa.,  397.  7.  An 
assignment  must  be  recorded  within  thirty  days  ;  otherwise  it 
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is  void,  and  the  property  in  the  hands  of  the  assignee  is  liable 
to  attachment  by  a  creditor  of  the  assignor.  Driesback  vs. 
Becker,  34  Pa.,  152.  Golden* s  Appeal,  33  Pittsburg  Journal, 
217.  Stewart  vs.  Warden,  i  W.  N.,  3.  8.  A  foreign  attach- 
ment, issued  subsequent  to  the  execution  by  the  defendant  of 
an  assignment  for  creditors,  but  prior  to  its  being  recorded, 
takes  precedence  of  the  assignment.  Steel  vs.  Goodwin,  113 
Pa.,  288.  9.  The  act  of  March  24,  181 8,  requires  assign- 
ments for  creditors  to  be  recorded  within  thirty  days  after  their 
execution  in  the  office  of  the  recorder  of  deeds  of  the  county 
in  which  the  assignor  resides,  otherwise  the  assignment  shall 
be  deemed  null  and  void.  The  act  of  June  14, 1836,  requires 
an  inventory  to  be  filed  in  the  office  of  the  prothonotary 
within  the  like  time.  Kern  vs.  Powell,  98  Pa.,  256.  10.  The 
act  of  18 18  requires  every  assignment  for  creditors  to  be 
recorded  in  the  office  of  the  recorder  of  deeds  in  the  county  in 
which  the  assignor  resides,  within  thirty  days  after  its  execu- 
tion, or  it  will  be  considered  void,  as  against  creditors  of  the 
assignor.  Thomas  vs.  Lowber,  14  Pa.,  441.  11.  A  creditor 
who  has  had  notice  of  an  unrecorded  assignment  for  creditors 
cannot  avoid  the  effect  of  it  by  bringing  his  suit  to  some  one's 
use  who  had  no  knowledge  of  the  assignment.  Wells  vs. 
Hotchkin,  23  W.  N.,  26  ;  Grossman  vs.  Rowland,  2  W.  N.,  259. 
12.  Where  a  foreign  attachment  issued  here  after  an  assign- 
ment in  another  state,  but  before  it  was  recorded  here,  and  the 
attaching  creditor  had  no  notice  of  such  assignment,  the 
attachment  was  held  to  be  good  as  against  such  assignment. 
Bacon  vs.  Home,  123  Pa.,  456.  13.  A  voluntary  assign- 
ment of  real  estate  for  the  benefit  of  creditors,  not  recorded 
in  the  county  in  which  the  land  is  situate,  is  not  valid  as  against 
a  subsequent  purchaser  from  the  assignor,  without  notice  of  the 
assignment,  even  though  it  was  recorded  in  the  county  where 
the  assignor  resided,  within  thirty  days.  Dottglierty  vs.  Dor- 
rack,  15  Pa.,  399.  14.  An  assignment  for  the  use  of  cred- 
itors, not  recorded  within  thirty  days,  under  the  act  of  March 
24,   18 1 8,  is  not  absolutely  void,  but  only  voidable  at  the 
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election  of  the  creditors.  Where  a  creditor  does  an  act 
affirming  the  assignment,  his  election  is  made,  and  he  is 
estopped  from  afterwards  impeaching  it.  The  record  of  an 
assignment  is  a  public  record,  and  a  creditor  is  bound  to 
know  whether  the  requisitions  of  the  law  have  been  complied 
with,  as  to  its  being  recorded  in  time.  Burke's  Estate^  i  Par- 
sons, 470.  15.  Where  an  assignment  for  creditors  is  not 
recorded  within  thirty  days,  it  is  void  as  against  a  subsequent 
attaching  creditor.  No  specific  form  is  required  by  statute  in 
framing  an  assignment  for  creditors.  A  trust  exists  where 
the  legal  interest  is  in  one  person  and  the  equitable  interest  in 
another.  WaUeicew^,  Wcdnwright^  87  Pa.,  263.  16.  Where 
an  assignment  is  made  to  a  trustee  for  certain  creditors,  it 
must  be  recorded  within  thirty  days,  otherwise  it  becomes 
void.  Dickson^  In  re,  40  Pittsburg  Journal,  411.  17.  The  failure 
to  record  within  thirty  days  a  voluntary  assignment  for  cred- 
itors, renders  the  deed  void.  Englebertvs,  Blanjot,  2  Wh.,  240. 
Wharton  vs.  Grants  5  Pa.,  39.  18.  An  assignment  not  recorded 
within  thirty  days  is  null  and  void  as  against  creditors,  though 
good  as  between  the  assignor  and  assignee.  Stewart  vs. 
McMinn^  5  W.  &  S.,  100.  19.  The  confession  of  a  judg- 
ment by  a  debtor  to  a  trustee  for  certain  specified  creditors,  is 
not  an  assignment  for  their  benefit,  and  does  not  require  to  be 
recorded  within  thirty  days.  Guy  vs.  Mcllree^  26  Pa.,  92. 
20.  A  debt  due  to  a  non-resident  debtor  is  bound  by  a  foreign 
attachment  issued  in  this  state,  notwithstanding  a  previous 
assignment  by  him  in  trust  of  all  his  estate,  where  the  assign- 
ment was  not  recorded  within  the  county  in  which  the  debt 
attached  was  due,  as  required  by  the  act  of  May  3,  1855,  and 
no  notice  of  the  assignment  was  given  to  the  attaching  cred- 
itor. PhUson  vs.  Barnes^  50  Pa.,  230.  21.  An  assignment 
made  in  New  York  may  be  recorded  in  Pennsylvania,  and 
operate  against  all  persons  claiming  subsequent  to  the  record- 
ing, and  prior  to  the  date  of  that  act  against  purchasers  and 
creditors  having  actual  notice.  Evans  vs.  Dunkelberger,  3 
Grant,  134.     22.  The  statute  requiring  assignments  in  trust 
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for  creditors  to  be  recorded  within  thirty  days  has  no  reference 
to  an  assignment  to  an  individual  creditor  for  his  own  benefit. 
Henderson's  Appeal,  31  Pa.,  502. 

III.  Neglect  TO  TRANSFER  possession,  i.  An  assignee 
is  not  required  to  take  immediate  possession  of  the  goods 
assigned ;  he  may  suffer  them  to  remain  in  the  possession  of 
the  assignor  for  thirty  days,  without  subjecting  them  to  an 
execution  of  a  creditor.  ARtchell  vs.  WiUack,  2  W.  &  S., 
253.  2.  An  assignee  for  the  benefit  of  creditors  may  permit 
the  assignor  to  occupy  and  farm  the  premises  until  sale,  with- 
out being  surcharged  either  with  rent  or  value  of  crops  made 
by  the  assignor.  Deiwiler's  Appeal,  96  Pa. ,  323 .  BtenenunCs 
Estate,  150  Pa.,  494.  3.  The  retention  of  the  possession  of 
goods  by  an  assignor  after  a  voluntary  assignment  in  trust  for 
creditors,  with  the  permission  of  the  assignee  does  not  render 
the  transfer  of  the  goods  fraudulent,/^  j^.  Fiilerws,  Maitland,  5 
W.  ft  S.,  307.  Dallam  vs.  Fitkr,  6  Idem,  325.  4.  To 
constitute  an  assignment  for  the  benefit  of  creditors  under  the 
act  of  March  24,  18 18,  there  must  be  a  transfer  of  the  prop- 
erty assigned  to  another;  more  than  a  mere  transmission  of 
its  custody  or  management.  The  form  is  not  material,  but 
there  must  be  the  substance.  There  must  be  a  trust  ako 
created  for  the  creditors  of  the  assignor,  which  will  be  enforce- 
able in  equity.  Beans  vs.  Bullitt,  57  Pa.,  209.  5.  Delivery 
of  the  deed  of  assignment  is  a  constituent  part  of  the  act  of 
execution.  The  assignor  must  part  with  it,  and  place  in  a 
course  of  transmission  such  as  by  personal  delivery,  or  by 
deposit  in  the  post  office  directed  to  the  assignee.  McKinney 
vs.  Rhoads,  5  W.,  343. 

IV.  Neglect  to  give  bond,  i  .  An  assignee  for  cred- 
itors, who  has  neglected  to  file  an  inventory  or  to  give  bond 
may,  nevertheless,  be  cited  to  file  an  account.  Wfutneys 
Appeal,  I  Pittsburg  Journal,  202.  2.  An  assignment  for  the 
benefit  of  creditors  passes  title  to  the  assignee,  though  his 
bond  is  not  filed  and  approved  within  thirty  days  from  the 
execution  of  the  deed  by  the  assignors  ;  and  it  is  not,  for  want 
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of  approval,  void  as  against  subsequent  execution  creditors. 

Hickman  vs.  Messenger y  49  Pa.,  465. 

V.  Neglect  of  assignee,  i.  Where  an  assignee  mixes 
trust  moneys  of  the  assigned  estate  with  his  own,  he  is  liable 
for  interest.  Depositing  them  in  his  own  name  in  bank  is 
mixing  them.  He  is  not  bound  to  invest  the  trust  funds, 
where  he  holds  them  for  distribution  merely.  Hess'  Estate ^ 
68  Pa.,  458.  2.  Where  an  assignee  for  creditors  entrusts  to 
his  attorney,  who  at  the  same  time  represents  the  assignor 
and  certain  creditors,  the  entire  management  of  the  trust,  he 
cannot  be  relieved  from  personal  liability  arising  from  mis- 
management or  negligence.  Wear's  Assignment^  9  Luzerne 
Register,  135.  3.  An  assignee  for  the  benefit  of  creditors 
will  be  charged  with  notes  not  included  in  the  inventory,  and 
which  never  came  into  his  hands,  if  he  has  been  guilty  of  gross 
negligence  ;  but  not  if  he  has  exercised  due  diligence.  Fuller's 
Estate,  5  Lancaster  Review,  173.  4.  An  assignee  for  the 
benefit  of  creditors  cannot  be  compelled  to  file  an  account 
upon  the  application  of  any  person  other  than  a  real  acknowl- 
edged creditor  of  the  estate  assigned.  Ingraham  vs.  Cox, 
I  Clark,  464.  5.  The  assignee  should  not  in  his  account 
blend  the  proceeds  of  the  personal  estate  and  the  rents  of  the 
real  estate  assigned.  Irey's  Estate,  i  Chester  Co.,  63.  6.  An 
assignment  for  the  benefit  of  creditors  vests  the  title  forthwith 
in  the  assignee,  though  ignorant  of  the  assignment.  When 
recorded  within  the  prescribed  time,  the  beneficial  interest  of 
the  creditors  is  completely  vested,  and  it  is  totally  immaterial 
whether  the  assignee  ever  accepts  the  trust,  as  a  trust  does  not 
biX  for  want  of  a  trustee.  Mark's  Appeal,  85  Pa.,  231. 
7.  The  act  of  June  14,  1836,  relating  to  assignments  for  cred- 
itors, provides  for  the  recording,  and  the  filing  of  an  inventory, 
an  appraisement  by  persons  appointed  by  the  court,  and  the 
execution  of  a  bond  conditioned  for  the  faithful  execution  of 
the  trust.  It  is  the  duty  of  creditors  to  exercise  a  proper 
vigilance,  and  to  see  to  it  that  the  assignee  complies  with 
these  requirements  of  the  law.     Adams'  Estate,  i  Phila.,  391. 
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8.  An  assignee  for  the  benefit  of  creditors  who  sells  per- 
sonalty of  the  assigned  estate,  reduced  to  his  possession,  on 
credit  and  without  taking  personal  security  therefor,  does  so 
at  his  own  risk.  He  must  account  for  the  goods  sold.  McKes- 
san's  Estate^  142  Pa.,  538.  9.  If  an  assignee  has  neglected 
to  perform  his  duty  in  filing  to  collect  debts,  or  in  permitting 
the  debtor's  property  to  be  sacrificed  by  a  lumped  sale,  the 
remedy  of  the  creditor  is  not  in  equity,  but  under  the  statute, 
compelling  a  settlement  of  his  account,  and  surcharging  him 
with  the  loss  through  his  neglect.  Brtice  vs.  Jennings ^  2 
Pearson,  61.  10.  Where  the  court  in  a  final  decree  upon  the 
account  of  an  assignee  directs  him  to  pay  the  claim  of  a 
specific  creditor,  his  sureties  are  liable  for  default  of  payment, 
and  the  judgment  of  the  court  cannot  be  tested  collaterally  by 
the  bail,  though  perhaps  they  might  have  appealed  from  the 
decree  of  distribution,  and  contested  the  matter  directly.  Little 
vs.  Comm,^  48  Pa.,  337.  1 1 .  An  assignee  of  a  corporation  is 
not,  on  settlement  of  his  accounts,  chargeable  for  not  enforc- 
ing liabilities  against  stockholders,  which  were  incident  to  a 
compulsory  assignment.  Gunkle's  Appeal,  48  Pa.,  13. 
12.  Where  an  assignee  suffered  real  estate  of  his  assignor  to 
be  sold  at  public  sale,  subject  to  the  mortgage  of  a  building 
association,  on  which  large  payments  made  upon  the  stock 
should  have  been  credited,  it  was  his  duty  to  ascertain  the 
state  of  accounts  between  the  assignor  and  the  association 
before  the  sale.  Failing  to  do  this,  the  assignee  may  be  sur- 
charged with  any  loss  occasioned  by  his  negligence.  Black- 
bume's  Appeal^  39  Pa.,  160.  13.  If  an  assignee  attend  at  a 
sheriff's  sale  under  an  execution  issued  by  him,  and  buy  the 
real  estate  in  his  own  name,  he  buys  as  trustee  for  the  creditors. 
It  IS  a  legal  fraud  to  hold  such  property  for  himself.  Camp- 
bell vs.  McLain,  5 1  Pa.,  200,  14.  An  assignee  for  the  benefit 
of  creditors  will  not  be  surcharged  for  mere  error  of  judg- 
ment, without  wilful  default  or  supine  negligence.  Brenemah's 
Estate,  9  Lancaster  Review,  129.  15.  A  bond  given  by  an 
assignee  for  the  benefit  of  creditors  under  the  act  of  June  14, 
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1836,  extends  to  a  default  by  the  assignee  in  misappropriating 
the  proceeds  of  real  estate  sold  by  order  of  court  under  the 
act  of  February  17,  1876,  which  provides  that  before  such  sale 
the  assignee  shall  file  a  bond  with  two  sureties  in  double  the 
estimated  value  of  said  real  estate.  Rhawn  vs.  Comm,^  102 
Pa,,  450.  16.  If  the  assignee  neglects  or  refuses  to  do  his 
duty,  the  court  will,  at  the  instance  of  a  creditor,  either  compel 
him  to  perform  it  or  substitute  another  in  his  place.  Public 
policy  prohibits  either  of  the  parties  to  a  voluntary  assign- 
ment from  proving  a  secret  provision  contrary  to  that  expressed 
in  the  assignment.  Golden' s  Appeal^  no  Pa,,  581.  17.  An 
assignee  for  creditors,  having  accepted  the  trust  and  received 
moneys  under  it,  is  not  relieved  from  exhibiting  a  trust  account, 
by  his  having  failed  to  give  bond,  or  to  file  an  inventory  of  the 
trust  property.  Whitney s  Appeal,  22  Pa.,  500.  18.  Under 
the  act  of  March  21,1831,  where  assignees  fail  to  give  security, 
the  court  may  dismiss  them  and  appoint  other  assignees  in 
their  stead.  The  act  of  June  14,  1836,  provides,  that  where 
an  assignee  has  failed  to  file  a  true  inventory,  or  to  give  bond, 
or  to  file  an  account  of  his  trust,  or  that  he  is  wasting,  neglect- 
ing or  mismanaging  the  trust  estate,  or  is  in  failing  circum- 
stances, or  is  about  to  remove  out  of  the  jurisdiction  of  the 
court,  the  court  may  cite  him  to  appear  and  show  cause  why 
he  should  not  be  dismissed.  Weiskettle's  Appeal,  103  Pa,, 
526.  19.  There  is  no  duty  imposed  upon  the  assignee  to  rent 
the  real  estate,  and  where  an  assignee  permits  the  assignor  to 
remain  in  possession,  and  use  the  real  estate,  he  is  not  charge- 
able with  the  rental  thereof.  DetwUer's  Appeal,  96  Pa.,  323. 
20.  Though  an  assignment  of  real  estate  for  the  benefit  of 
creditors  passes  the  legal  title,  which  is  not  defeated  by  the 
refusal  or  neglect  of  the  assignee  to  act,  but  vests  in  those 
whom  the  court  appoint  to  execute  the  trust,  yet  a  trust  results 
to  the  debtor  by  operation  of  law,  entitling  him  to  the  posses- 
sion of  the  property  remaining  unconverted.  Webb  vs.  Dean, 
21  Pa,,  29.  21.  If  the  assignees  neglect  to  perform  their 
duty,  the  remedy  of  the  plaintiff  is  against  them,  to  cite  them 
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to  settle  their  accounts.  They  would  then  be  made  responsi- 
ble for  all  that  was  lost  by  their  n^lect  to  discharge  their 
duty,  or  for  their  participation  in  any  waste  of  property. 
Baldwin  vs.  Patton^  10  W.,  62.  22.  An  assignee  having  funds 
of  the  estate  in  his  hands,  bought  assigned  real  estate  at  a 
sherifTs  sale,  and  sold  it  at  an  advanced  price.  Held,  that  he 
was  accountable  to  the  estate  for  the  advance.  Frank's  Appeal^ 
59  Pa.,  190. 

VI.  Neglect  in  inventory.  An  assignee  is  charged 
prima  facie  for  the  amount  of  the  inventory,  but  he  may 
show  that  the  goods  did  not  sell  for  the  amount  of  the  appraise- 
ment   Luse's  Appeal,  30  Pittsburg  Journal,  429. 

VII.  Neglect  to  SELL  property,  i.  An  assignee  who 
delays  for  nearly  two  years  to  convert  a  part  of  the  assets  of 
the  assigned  estate  into  cash,  with  a  view  to  prevent  an  unnec- 
essary sacrifice,  will  not  be  surcharged  with  the  difference 
between  the  appraised  value  and  the  sum  realized  at  the  sale, 
provided  his  action  was  dictated  by  ordinary  business  pru- 
dence.    Schofield's  Estate,  3   Pa.  Dist.,  511.     167  Pa.,  479. 

2.  A  sale  of  real  estate  by  an  assignee  for  the  benefit  of 
creditors,  may  be  set  aside  for  inadequacy  of  price  alone,  pro- 
vided the  exceptant  give  security  that  the  property  will  bring 
an  advanced  price  on  a  resale.     Seybert,  In  re,  5  Kulp,  172. 

3.  Where  an  assignee  for  the  benefit  of  creditors  sells  assigned 
real  estate  discharged  of  liens,  with  the  consent  of  lien  cred- 
itors, but  without  an  order  of  court,  conveyance  thereof  may 
be  restrained  by  a  bill  in  equity  and  a  resale  ordered.  Glenn 
vs,  Mickey,  130  Pa.,  586.  4.  Where  an  assignee  in  good 
faith  and  under  advice  of  counsel  refuses  to  offer  for  sale  as  a 
whole  the  real  estate  of  the  assignor  after  a  previous  ineffectual 
attempt  so  to  sell  it,  he  will  not  be  surcharged  for  negligence. 
Brick  Mfg  Go's  Estate,  159  Pa.,  497. 

VIII.  Neglect  to  invest  trust  funds.  It  is  the  duty 
of  an  assignee  for  creditors  to  keep  trust  funds  employed  and 
to  make  them  productive.  If  an  assignee  refrains  to  convert 
a  part  of  the  assigned  estate  into  money  at  the  request  of  the 
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assignor,  in  order  to  enable  him  to  save  a  portion  of  his 
property,  he  is  not  entitled  to  commissions  upon  the  value  of 
such  property  as  does  not  actually  come  into  his  hands.  He 
is  trustee  for  both  assignor  and  creditors,  and  must  act  for  the 
interests  of  both.  Mower's  Appeal,  22  W.  N.,  53.  2.  As  a 
general  rule,  an  assignee  for  the  benefit  of  creditors  will  not  be 
charged  with  interest  on  the  balance  in  his  hands  during  the 
pendency  of  exceptions  to  an  auditor's  report  upon  his  account. 
Comm.  ss,Anstetty  2  Northampton  Co.,  1 12.  3.  If  an  assignee 
has  trust  funds,  which  he  cannot  apply,  he  should  not  keep 
them  unemployed,  but  should  endeavor  to  invest  them ;  and 
failing  to  do  so,  he  is  chargeable  with  interest.  Lane's  Appeal, 
24  Pa.,  487. 

Assignments. 

I.  Neglect  to  transfer  possession.  An  assignment 
of  personal  property  for  a  valuable  consideration,  unaccom- 
panied by  possession,  though  void  as  to  creditors,  is  binding 
on  the  assignor.  It  need  not  be  recorded.  Boyle  vs.  Ran/an, 
22  Pa.,  168.     Chaffees  vs.  Risk,  24  Pa.,  432. 

II.  Neglect  OF  NOTICE.  An  assignment  of  a  judgment 
of  record  is  not  constructive  notice  thereof  to  the  debtor ; 
hence  payment  by  him  to  the  obligee  before  notice  of  the 
assignment  is  good.  A  subsequent  encumbrancer  or  pur- 
chaser must  know  of  such  assignment,  for  it  is  his  duty  to 
examine  the  records.  Not  so  with  the  debtor  himself.  The 
judgment  is  not  for  his  benefit.   Henry  vs.  Brothers,  48  Pa.,  70. 

Associations. 

Neglect  of  directors.  Directors  of  an  incorporated 
joint  stock  association  are  not  liable  to  the  stockholders  for 
losses  caused  by  their  mistakes  of  judgment  honestly  made, 
when  they  acted  without  compensation,  and  appear  to  have 
exercised  their  best  skill  for  the  general  benefit  of  the  concern 
without  seeking  to  benefit  themselves  to  the  injury  of  their 
copartners.     Addams*  Appeal,  15  W.  N.,  230. 
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Attachment  Under  Act  of  1869.  * 

I.  Neglect  in  affidavit,  i  .  An  affidavit  for  an  attach- 
ment under  the  act  of  1869  is  sufficient  if  it  follows  the  lan- 
guage of  the  act,  nor  is  it  objectionable  because  the  exact 
amount  of  the  debt  is  not  stated,  when  it  was  a  balance  due 
on  account  of  sales,  no  return  of  which  was  made  by  defend- 
ants. Pearcews,  Landenbtrger,  16  Phila.,  12.  2.  It  may  be 
questioned  whether  a  bare  allegation  of  information  and  belief, 
unaccompanied  by  any  statement  of  the  facts  or  sources  of 
the  information  or  the  grounds  of  belief,  is  sufficient  in  an 
affidavit  for  an  attachment  under  the  act  of  1869.  Goodman 
vs.  Sondheim^  3  Kulp,  87.  3.  Where  the  plaintiff's  affidavit 
is  made  on  information  and  belief,  he  must  state  the  sources 
of  his  information,  or  the  facts  on  which  his  belief  rests,  or  at 
least  that  he  expects  to  be  able  to  prove.  Simon  vs.  Johnson^ 
7  Kulp,  166.  4.  An  affidavit  for  an  attachment,  under  the 
act  of  March  17,  1869,  is  sufficient,  if  made  in  the  words  of 
the  act  without  setting  out  specific  acts  of  fraud.  Sharpless 
vs.  Ziegler,  92  Pa,,  467. 

II.  Neglect  in  seizing  goods.  In  an  attachment  under 
the  act  of  1869,  the  sheriflf  has  no  authority  to  attach  the 
goods  of  any  person  other  than  the  defendant.  He  may  not 
seize  the  goods  of  a  garnishee  named  therein,  or  he  will  be 
liable  in  trespass.     Rothermel  vs.  Marr^  98  Pa.,  285. 

III.  Neglect  in  jurat.  Where  the  officer  who  admin- 
istered the  oath  omitted,  by  mere  oversight,  to  sign  the  jurat 
to  an  affidavit  upon  which  an  attachment  under  the  act  of 
1869  issued,  he  will  be  permitted  to  sign  it  nunc  pro  tunc. 
Hart  vs.  Jones,  6  Kulp,  326. 

Attachment  Execution. 

I.  Neglect  in  issuing,  i.  Under  the  act  of  April  15, 
1845,  before  an  attachment  execution  may  be  issued  upon  a 
judgment  recorded  before  a  justice  of  the  peace,  an  execution 
must  issue  and  be  returned  nulla  bona,  as  a  prerequisite. 
Miller  vs,  Snyder,  133  Pa.,  23.  Sampsellws.  BUss,  2  Kulp, 
255.     Minnig  vs.  King,   12  Lancaster  Bar,  8.     2.  A  mere 
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custodian  of  choses  in  action,  having  received  no  money  upon 
them,  is  not  liable  to  an  attachment  in  execution.  He  is  in 
no  sense  a  debtor  to  the  defendant  in  the  execution.  Gilnwre 
vs.  Camahan^  8i  x  Pa.,  217. 

II.  Neglect  in  service  upon  garnishee.  i.  An 
attachment  execution  should  not  be  served  upon  the  agent  of 
a  corporation,  unless  the  money  of  the  debtor  be  actually  in 
his  possession ;  it  should  be  served  upon  an  officer  having  pos- 
session of  such  funds.  State  Ins.  Co,  vs.  Oglesby,  i  Pearson, 
152.  2.  An  attachment  execution  must  be  served  on  the 
defendant  if  he  can  be  found  in  the  jurisdiction,  as  also  on  the 
garnishee.  Freeland  vs.  Elsworth,  5  Luzerne  Register,  151. 
3.  Defective  service  of  an  attachment  execution  is  cured  by 
general  appearance  and  long  delay.  Fairchildvs,  Mensch^  i 
KulPf  13*  4-  Objection  should  be  made  to  the  service  of  an 
attachment  execution  either  before  or  concurrently  with  the 
filing  of  answers  to  the  interrogatories.  It  is  too  late  to  object 
after  the  case  has  been  heard  on  its  merits.  Kohler  vs.  Thom^ 
i54Pa.y  180. 

III.  Neglect  to  make  actual  seizure.  An  attachment 
issued  by  a  justice  of  the  peace,  under  the  act  of  July  12,1 842, 
can  only  be  levied  on  goods  capable  of  manual  seizure  by  the 
constable ;  the  defendant's  choses  in  action  cannot  be  attached 
under  that  act.     Wolbert  vs.  Fackler,  32  Pa.,  452. 

IV.  Neglect  to  dissolve,  i  .  The  court  will  not  dis- 
solve an  attachment  execution  except  for  irregularity  in  the 
issuing  of  the  writ.  Reed  vs.  Buck,  32  W.  N.,  204.  2.  A 
motion  to  dissolve  an  attachment  is  too  late  after  plea  filed. 
Baker  vs.  Saurman,  9  W.  N.,  403. 

V.  Neglect  to  file  interrogatories.  Interrogatories 
need  not  be  served  by  the  sheriff ;  the  plaintifT  may  exhibit 
them.  They  need  not  be  filed  on  a  day  anterior  to  the  day 
on  which  they  are  exhibited  or  served.  They  may  be  served 
before  they  are  filed,  but  they  must  be  filed  on  or  before  the 
granting  of  a  rule  to  answer,  which  rule  to  answer  must  be 
granted  by  the  court  in  the  particular  case  before  judgment 
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can  be  entered  against  a  garnishee.    Ringwalt  vs.  Brindle,  59 

Pa.,  51. 

VI.  Neglect  to  claim  exemption.  As  soon  as  the 
defendant  in  an  attachment  execution  appeared  he  had  a  right 
to  claim  the  exemption,  and  it  was  his  duty  to  do  so.  Ban- 
card  vs.  Parker^  65  Pa.,  337.    Holmes  vs.  PettingiU,  4  W.  N., 

495. 

VII.  Neglect  op  garnishee,     i.  A  garnishee   in  an 

attachment  execution  must,  in  good  faith  to  the  owner,  con- 
test every  inch  of  the  ground,  or  he  will  not  be  discharged 
from  liability  for  the  debt.  Schempp  vs.  Fry^  165  Pa.,  510 ; 
Heller  vs.  Good^  9  Lancaster  Bar,  129.  2.  A  garnishee  is  not 
liable  for  interest  on  a  debt  to  a  defendant  in  the  attachment 
between  the  service  of  the  writ  and  entry  of  judgment. 
Allegheny  Savings  Bank  vs.  Meyer ^  59  Pa.,  361.  3.  If  the 
garnishee  in  an  attachment  fraudulently  sold  the  property  for 
less  than  its  value,  and  the  creditor  had  been  a  party  to  the 
fraud,  he  would  be  liable  in  damages  to  the  debtor ;  but  as  an 
unascertained  liability  it  could  not  be  set  off  against  the  judg- 
ment.    Kelley  vs.  Tibbals,  53  Pa.,  408. 

VIII.  Neglect  in  names  of  garnishees.  A  plaintiff 
may  add  the  names  of  garnishees  to  the  writ  after  the  same 
has  been  tested  and  issued.  McCambridge  vs.  Barry ^  29 
W.  N.,  92. 

IX.  Neglect  in  framing  a  verdict,  i  .  A  verdict  in 
an  attachment  execution,  which  finds  that  the  money  in  the 
hands  of  the  garnishee  belonged  to  the  defendant,  and  that 
the  plaintiff  was  entitled  to  a  certain  sum,  but  does  not  find 
how  much  was  in  the  hands  of  the  garnishee,  is  defective,  and 
no  judgment  can  be  entered  on  it.  Poor  vs.  Colbum,  57  Pa., 
415.  2.  In  an  attachment  execution  a  general  verdict  for 
the  plaintiff  and  against  the  garnishee  for  a  specific  sum  of 
money  is  bad,  and  a  judgment  therein  is  erroneous.  In  form 
a  writ  of  attachment  execution  is  like  the  writ  of  scire  facias 
which  issues  on  a  judgment  obtained  in  foreign  attachment 
The  jury  shall  find  what  goods  or  effects,  if  any,  were  in  the 
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hands  of  the  garnishee  at  the  time  the  attachment  was  executed, 

and  ako  the  value  thereof.     Bonaffon  vs.  Thompson^  83  Pa., 

460. 

Attorney  at  Law. 

I.  Neglect  in  admitting  to  practice,  i.  When  an 
attorney  has  been  admitted  under  a  misapprehension  of  facts, 
which  if  known  to  the  court  wou^  have  pk-evented  his  admis- 
sion, the  court  will  rectify  the  mistake,  when  duly  moved 
thereto,  by  striking  his  name  from  the  roll.  A  citizen  of 
another  state,  a  member  of  the  bar,  cannot  claim  admission 
here  as  a  matter  of  right,  on  faith  of  his  certificate  ;  he  can 
ask  it  only  as  a  matter  of  grace.  Brawn^  In  re^  2  Pittsburg, 
152.  2.  Un^er  the  acts  of  May  7,  1885,  and  of  May  19, 
1887,  an  attorney  at  law,  applying  to  practice  law  in  another 
county  must  produce  the  certificate  of  the  presiding  judge  of 
the  county  from  whence  he  came,  setting  forth  that  he  is  of  repu- 
table professional  standing,  and  this  must  be  filed  in  connec- 
tion with  the  certificate  of  his  admission  to  the  supreme 
court.  Splane's  Petition,  123  Pa.,  527.  3.  Where  an  attorney 
obtains  omission  to  practice  by  a-  suppression  of  truth,  the 
court  will  strike  ofT  the  entry  of  admission  of  its  own  motion. 
CGrady,  In  re,  4  W.  N.,  199.  4.  The  act  of  April  14, 
1834,  regulating  admissions  to  the  bar,  does  not  prevent  a 
female  from  being  admitted  to  practice  as  an  attorney  at  law. 
Richardson,  In  re,  10  Montgomery  Co.,  32.  Kilgore,  In  re, 
14  W.  N.,  30,  255.  17  Phila.,  192,  281,  615.  5.  The  act 
of  April  14,  1834,  regulating  admissions  to  the  bar,  does  not 
prevent  a  female  from  being  admitted  to  practice  as  an  attorney 
at  law.  In  view  of  the  admission  by  the  supreme  court  of  a 
woman  to  its  bar,  the  lower  courts  will  also  admit  them  to 
practice  law.  Rickardson*s  Case,  3  Pa.  Dist.,  299.  Kasfs 
Case,  Idem,  302. 

II.  Neglect  in  contracting  for  contingent  fee. 
I.  An  agreement  in  good  faith  by  an  administrator  of  an 
insolvent  decedent  to  aUow  an  attorney  a  contingent  fee  of 
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fifty  per  cent,  is  not  necessarily  invalid  as  against  decedent's 
creditors ;  they  can  object  to  it  only  if  unreasonable  and 
in  fraud  of  their  rights.  Mumma's  Appeal^  127  Pa.,  474. 
2.  That  an  attorney  may  agree  with  his  client  to  render  ser- 
vices for  a  contingent  fee  is  now  well  settled  in  Pennsylvania, 
even  though  such  practice  may  sometimes  lead  to  speculative 
litigation,  or  result  in  oppression  from  an  unconscionable  bar- 
gain. Perry  vs.  Dicken^  105  Pa.,  89.  3.  A  contract  whereby 
an  attorney  at  law  undertakes  for  a  contingent  fee  to  procure 
a  settlement  of  a  criminal  charge,  is  against  the  policy  of  the 
law,  and  cannot  be  enforced.  Onnerod  vs.  Dearman,  100 
Pa.,  561.  4.  A  contract  between  attorney  and  client  for  a 
contingent  fee  is  not  necessarily  invalid.  All  that  the  law 
will  do  in  such  case  is  to  scrutinize  the  transaction,  and  see  that 
it  is  fair,  and  that  no  unfair  advantage  has  been  taken  of  the 
necessities  or  the  ignorance  of  the  client.  Chester  Co.  vs.  Bar- 
ber, gj  Pa.,  455. 

III.  Neglect  to  prosecute  claim,  i.  In  an  action 
against  an  attorney  at  law  for  neglecting  to  prosecute  a  claim 
until  it  was  barred  by  the  statute  of  limitations,  where  there 
was  no  fraud  or  concealment  on  the  part  of  the  attorney,  the 
plea  of  the  bar  of  the  statute  is  a  good  defence.  Moore  vs. 
Juvenal,  92  Pa.,  484.  13  Phila.,  10.  8  W.  N.,  41 1.  7  W.  N., 
375.  2.  In  an  action  against  an  attorney  for  neglect  to  col- 
lect, the  statute  of  limitations  begins  to  run  from  the  time 
the  attorney  first  became  liable.  It  does  not  begin  to  run 
from  the  date  of  the  note  entrusted  to  him  for  collection,  but 
from  a  reasonable  time  afterwards  for  beginning  proceedings. 
In  the  absence  of  peremptory  instructions,  an  attorney  is  allowed 
a  reasonable  discretion,  dependent  upon  the  circumstances. 
Rhines  vs.  Evans,  66  Pa.,  192.  3.  If,  the  holder  of  a  note 
place  it  in  the  hands  of  an  attorney  at  law,  with  instructions  to 
bring  suit  upon  it,  and  the  attorney  omits  to  do  so,  whereby 
the  money  is  aftewards  lost  by  the  insolvency  of  the  maker, 
the  attorney  is  liable  in  an  action  against  him.  If,  from  the 
evidence,  the  jury  believe  that,  even  if  such  suit  had  been 
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instituted  at  the  time,  it  would  have  been  unavailing,  and 
nothing  could  have  been  obtained  from  a  verdict,  their  verdict 
should  be  for  nominal  damages  only.  Cox  vs.  Livingston^  2 
W.  &S.,  103.  4.  To  an  action  brought  against  an  attorney 
at  law  for  negligence  in  not  instituting  a  suit  to  recover  a  debt 
alleged  to  be  due  his  client,  it  is  a  good  defence  that  the  debt 
was  really  owing  to  another  party  at  the  time  when  the  defend- 
ant was  retained  to  institute  such  suit.  Jackson  vs.  Tilgh- 
man,  i  Miles,  31.  5.  An  attorney  employed  to  collect  a  note 
is  liable  to  his  client  for  not  using  skill  and  diligence ;  but 
there  is  no  obligation  to  indemnify.  His  liability  sounds  in 
tort,  and  is  remote  and  contingent.  Braine  vs.  Spalding,  52 
Pa.,  249. 

IV.  Neglect  of  agent  employed,  i  .  If  an  attorney 
of  law  receive  from  a  client  a  claim  for  collection,  and  by  his 
receipt  indicate  that  he  intended  to  collect  in  person  such 
claim  and  afterwards  employs  another  to  do  it  for  him,  through 
whose  negligence  the  money  is  lost,  he  will  be  responsible  to 
his  client  Had  he  desired  to  avoid  responsibility,  he  would 
have  included  in  his  receipt,  in  effect,  '*  which  I  am  to  place  in 
the  hands  of  some  competent  person  for  collection."  Riddle 
vs.  Poonnan,  3  P.  &  W.,  226.  2.  The  dissolution  of  a  law 
firm  does  not  dissolve  the  relation  of  the  partners  to  their 
clients,  and  the  client  may  look  to  either  for  the  performance 
of  professional  duties.  Mc Coon  vs.  Galbraith,  29  Pa.,  293. 
3.  If  a  suit  at  law  be  unskilfully  or  negligently  conducted  by 
one  of  a  firm  of  lawyers,  the  other  partners  will  be  responsi- 
ble to  the  client  in  an  action  for  damages.  This  is  necessary 
for  the  protection  of  the  suitor,  who  is  compelled  to  give 
ahnost  unlimited  confidence  to  the  legal  practitioner.  So  if 
one  law  partner  absconds  with  money  of  a  client  of  the  firm. 
Uvingstane  vs.  Cox,  6  Pa.,  264.  4.  A  collection  agency 
employed  to  collect  a  claim  who  place  said  claim  in  the  hands 
of  an  attorney,  through  whose  misconduct  or  fraud  it  is  lost, 
are  liable  therefor  in  the  absence  of  an  express  stipulation  to 
the  contrary  in  their  receipt  given  for  the  claim.    Where  the 
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replies  of  the  agency  to  inquiries  made  were  calculated  to 
throw  the  claimants  ofT  their  guard,  the  statute  of  limitations 
only  begins  to  run  against  the  claimants  from  the  time  of  their 
discovery  of  the  fraud.  Morgan  vs.  Tener,  83  Pa.,  305. 
Wickersham  vs.  Lee^  Idem,  416.  Siner  vs.  Steame^  155 
Pa.,  62.  5.  When  an  attorney  at  law  receives  a  claim  for 
collection,  it  imports  an  undertaking  by  the  attorney  himself 
to  collect,  and  not  merely  that  he  receives  it  for  transmission 
to  another  for  collection,  for  whose  negligence  he  is  not  to  be 
responsible.  He  is  therefore  liable  by  the  very  terms  of  his 
receipt  for  the  negligence  of  the  distant  attorney,  who  is  his 
agent,  and  he  cannot  shift  responsibility  from  himself  upon 
his  client.  Yet  it  is  in  his  power  to  limit  his  responsibility  by 
the  terms  of  his  receipt,  when  he  knows  he  must  employ 
another  to  make  the  collection.  Bradstreet  vs.  Everson^  72 
Pa.,  134. 

V.  Neglect  of  duty,  i  .  It  is  not  in  accordance  with 
the  practice  of  the  court  to  grant  relief  in  cases  where  a 
suitor's  rights  have  been  prejudiced  by  the  neglect  of  his 
attorney.  The  remedy  in  such  case  is  against  the  attorney. 
Kelly  vs.  Schollenberger,  16  W.  N.,  507.  2.  The  power  of  the 
court  to  disbar  an  attorney  for  professional  misconduct  is 
undoubted.  He  holds  title  to  his  office  only  so  long  as  he 
behaves  himself.  Setfass'  Case,  Lehigh  Valley  Rep.,  393. 
3.  Gross  misconduct  on  the  part  of  an  attorney  acting  in  his 
official  capacity  is  a  sufficient  cause  for  striking  him  from  the 
roll,  although  the  person  whom  he  injures  be  not  a  client. 
Orwig,  In  re^  2  Foster,  28.  4.  Any  improper  attempt  on  the 
part  of  counsel  to  influence  a  juror,  if  made  known  to  the 
court,  will  be  summarily  punished,  and  the  attorney  be  dis- 
barred or  suspended  from  practice.  Carter ,  In  re,  i  Phila., 
507.  5.  When  attorneys  conduct  themselves  with  honor 
and  integrity,  they  should  be  protected  when  they  act  to  the 
best  of  their  skill  and  knowledge.  An  attorney  ought  not  to  be 
held  liable  in  case  of  a  reasonable  doubt.  Watson  vs.  Mtdrkead, 
57  Pa.,   167.     6.  By  admitting  an  attorney  to  its  bar,  the 
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court  presents  him  to  the  public  as  worthy  of  confidence  in  all 
his  professional  duties  and  relations.  If,  afterwards,  the  court 
learns  that  he  has  become  unworthy,  it  is  its  duty  to  withdraw 
that  endorsement  and  to  disbar  him  from  practice.  Serf  ass. 
In  re,  1 16  Pa.,  455.  7.  When  a  member  of  the  bar  is  guilty 
of  a  violation  of  his  professional  duty  to  his  client  and 
a  rule  is  taken  to  disbar  him  from  practice,  the  court 
will  not  dimiss  the  case  because  the  attorney  has 
settled  with  his  client.  Davies,  In  re,  13  Phila.,  65. 
8.  The  law  implies  a  promise  from  attorneys  that  they  will 
exercise  competent  skill  and  proper  care  in  the  service  they 
undertake  to  perform,  in  which,  if  they  fail,  an  action  lies  to 
recover  damages.  Wingate  vs.  Bank,  10  Pa.,  108.  9.  An 
attorney  at  law  must  render  an  account  to  his  client  whenever 
it  is  demanded.  He  is  only  responsible  to  him  for  the  balance 
remaining  after  paying  necessary  expenses,  and  a  reasonable 
compensation  for  services  in  and  about  the  business. 
McDanUls  vs.  Cutler,  3  Brewster,  57.  10.  An  attorney  can 
only  be  disbarred  for  misconduct  in  his  professional  capacity 
or  respecting  his  professional  character.  He  cannot  be  dis- 
barred even  for  crime,  such  as  theft,  forgery  or  perjury,  without 
a  formal  indictment,  trial  and  conviction.  Courts  have  power 
upon  their  own  motion,  without  formal  complaint  or  petition, 
in  a  proper  case,  to  strike  an  attorney  from  the  roll,  provided 
lie  has  had  reasonable  notice  and  opportunity  to  be  heard. 
Stemnan,  Ex  parte,  95  Pa.,  220.  11.  An  attorney  at  law, 
conducting  the  sale  of  real  estate  on  execution,  cannot  pur- 
chase the  land  for  his  own  benefit  to  the  prejudice  of  his  client 
for  a  less  sum  than  the  amount  of  the  claim  for  which  it 
is  sold.  Leisenring  vs.  Blacky  5  W.,  303.  Drysdale's  Appeal, 
14  Pa.,  537.  12.  The  power  of  a  court  to  remove  an  attorney 
at  law  from  the  bar  when  found  unworthy  cannot  be  ques- 
tioned. By  admitting  an  attorney  to  the  bar,  the  court  pre- 
sents him  to  the  public  as  worthy  of  its  confidence  in  all  his 
professional  duties  and  relations,  and  if  he  afterward  be  found 
unworthy,  it  is  the  court's  duty  to  withdraw  such  endorsement. 
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Davies,  In  re,  93  Pa.,  1 16.     13.  An  act  highly  discreditable, 
but  not  infamous,  and  not  connected  with  an  attorney's  duties, 
will  not  give  the  court  jurisdiction  to  strike  him  from  the  roll. 
An  attempt  to  make  an  opposing  attorney  drunk  to  obtain  an 
advantage  of  him  in  the  trial  of  a  cause,  is  good  ground  for 
striking  him  from  the  roll.     If  an  attorney,  by  a  series  of 
unprofessional  acts,   disgraceful  to  him  as  a  man,  forms  a 
character  which  unfits  him  for  association  with  members  of 
the  profession  and  bars  him  from  the  confidence  of  men  of 
integrity,  bringing  reproach  upon  himself  and  the  legal  pro- 
fession, it  is  probable  such  acts  may  be  made  the  subject  of 
inquiry  by  the  court  and  may  result  in  his  expulsion  from  the 
bar.     Integrity,  as  well  as  skill  and  learning,  is  essential  to  the 
character  of  the  profession.     Dickens'  Case,  67   Pa.,    176. 
14.  A  purchase  by  an  attorney  at  law  of  a  title  adverse  to 
that  of  his  client,  about  which  the  client  had  employed  and 
consulted  him,  enures  to  the  benefit  of  the  client.     This  is  so, 
even  if  the  relation  of  attorney  and  client  had  ceased  before 
the  attorney  purchased.     The  duty  of  fidelity  is  perpetual. 
Henry  vs.  Raimay,  3  Pittsburg  Journal,   317.     S^nith  vs. 
Brotherline,   18  Idem,    26.     15.  Where  it  is  the  duty  of  the 
prothonotary  to  enter  the  final  judgment  in  a  suit  on  the  judg- 
ment docket  and  he  neglects  to  do  so,  the  attorney  who  has 
charge  of  the  claim  is  not  liable  for  damages  resulting  fi-om 
the  loss  of  the  lien.     Stephens  vs.  Downey,  53  Pa.,   424. 
16.  In  an  action  to  recover  attorney's  fees   an   aflfidavit   of 
defence  alleging  that  the   suits  in  which   the  services  were 
rendered  were  managed  unskilfully,  but  not  stating  in  what 
the  unskilfulness  consisted,  is  not  sufficient.     C/tain  vs.  Hart, 
28  W.  N.,  317.      17.  Where  an  attorney  at  law,  in  the  exer- 
cise of  his  judgment,  accepts  securities  instead  of  money  in 
satisfaction  of  a  judgment,  his  client  may  elect  to  ratify  or 
repudiate  the  unauthorized  act.     He  cannot  do  both.      WMte- 
sell  vs.  Peck,  165  Pa.,  571.     18.  An  action  will  He  against  an 
attorney  for  negligence,  arising  from  his  omission  without  good 
cause  to  file  within  the  year  a  declaration  whereby  a  judgment 
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of  non-pros  was  entered  against  the  plaintiff,  his  client. 
McWilliams  vs.  Hopkins,  4  R.,  381.  19.  If  an  attorney  has 
erroneously  appeared  in  a  case,  the  mistake  may  be  corrected, 
if  done  in  due  time,  before  any  step  taken  in  pursuance  of  it, 
and  without  occasioning  loss  or  prejudice  to  the  other  party. 
Jones  vs.  Orum,  5  R.,  256.  20.  Where  a  claim  was  placed  in 
the  hands  of  an  attorney,  with  instructions  to  immediately  pro- 
ceed upon  it,  his  lack  of  vigilance,  resulting  in  the  loss  of  the 
claim,  will  render  him  personally  liable  to  his  client.  Wa/n 
vs.  Beaver,  161  Pa.,  605. 

VI.  Neglect  of  fideuty  to  court,  i.  An  attorney 
at  law  is  an  officer  of  the  court,  and  for  misconduct  or  misbe- 
havior in  office,  he  may  be  suspended  from  office,  or  stricken 
from  the  rolls.  The  fact  that  the  charges  against  him  are 
criminal  in  their  character  does  not  require  the  court  to  await 
the  result  of  a  trial  in  the  court  of  quarter  sessions,  before  pro- 
ceeding to  disbar  and  suspend.  In  the  present  case,  the 
charges  against  the  defendant  were  the  abstraction  and  mutila- 
tion of  a  record,  and  embracery.  GaUs,  In  re,  3  Kulp,  422. 
17  W.  N.,  142.  2.  An  attorney  at  law  holds  his  office  during 
good  behavior,  and  is  not  professionally  answerable  for  a 
scrutiny  into  the  official  conduct  of  the  judges,  which  would 
not  expose  him  to  legal  animadversion  as  a  citizen.  Austin, 
In  re,  5  R.,  191.  3.  An  attorney  of  a  court  who,  when 
moving  for  the  admission  of  a  person  as  a  member  of  the  bar, 
conceals  the  fact,  within  his  own  knowledge,  that  the  board 
of  examiners  has  reported  adversely  upon  such  application,  is 
guilty  of  such  want  of  fidelity  to  the  court  as  will  justify  his 
suspension.  So  also  where  any  deception  is  practiced  by  an 
attorney  on  the  court.  Deringer,  In  re,  1 2  Phila.,  217.  4  W.  N., 
200.  Application,  In  re,  14  W.  N.,  89.  4.  The  court  will 
not  punish  an  attorney  at  law  for  contempt  when  the  act  has 
not  been  committed  in  its  presence  and  there  is  another  mode 
of  punishment.  Where  an  attorney  undertakes  to  obtain  bail 
for  his  client,  he  will  be  held  responsible  for  any  fraud  or 
deception  on  the  court  in  obtaining  and  justifying  the  bail. 
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Hirst,  In  re,  9  Phila.,  216.  5.  An  attorney,  refusing  obe- 
dience to  a  subpoena,  is  punishable  as  a  witness  only,  and  cannot 
be  deprived  of  his  office  of  attorney  for  such  an  alleged  con- 
tempt. Comm,  vs.  Newton,  2  Phila.,  222.  5  Pittsburg  Journal, 
100.  I  Grant,  153.  6.  The  professional  business  of  an  attor- 
ney in  a  case  which  forms  a  legal  ground  for  continuance  is 
an  engagement  in  another  court.  Olden  vs.  Litzenburg^  i  Phila., 
204.  Mock  vs.  Edwards,  2  W.  N.,  247.  7.  All  agreements 
of  counsel  in  regard  to  the  conduct  of  suits  must  be  in  writing. 
It  is  a  wise  and  salutary  rule,  not  only  for  the  sake  of  suitors, 
but  of  the  members  of  the  bar  themselves.  Powell  vs.  Tobias, 
2  Phila.,  274.  8.  A  court  may  grant  a  new  trial  for  the  mis- 
conduct of  counsel  in  arguing  the  case  to  the  jury.  It  is  the 
duty  of  the  party  prejudiced  by  the  unwarranted  statements 
of  opposing  counsel  to  object  at  once.  Sweeny  vs.  R.  R,,  12 
Luzerne  Register,  223.  9.  The  supreme  court  will  not  grant 
relief  to  an  attorney  who  was  stricken  off  the  rolls  of  a  lower 
court,  either  by  certiorari,  appeal,  mandamus,  or  any  other 
form  of  proceeding.  Comm,  vs.  Judges  of  Phila.,  5  W.  &  S., 
272.  10.  Where  a  printed  rule  to  plead  is  endorsed  on  a 
declaration  and  not  signed  by  counsel,  it  will  be  stricken  off 
on  motion.  Not  so  if  the  rule  is  written.  Abbott  vs.  McKee, 
I  W.  N.,  13.  II.  Counsel  should  not  go  upon  the  record  as 
petitioner,  respondent  or  affiant,  except  in  cases  of  urgent  neces- 
sity. Counsel  for  the  party  taking  out  a  commission  should 
not  attend  the  taking  of  testimony  in  the  absence  of  his  adver- 
sary. McCuUougKs  Estate,  19  Phila.,  2.  HolUster  vs.  HoUister, 
6  Pa.,  449. 

VII.  Neglect  of  authority,  i.  An  attorney  at  law 
cannot  compromise  his  client's  claim,  reduce  the  amount  or 
accept  less  than  is  due,  or  satisfy  a  judgment,  without  full  pay- 
ment or  authority,  or  ratification  by  the  owner.  The  satisfac- 
tion by  him  of  a  judgment  without  authority  or  full  payment 
will  be  stricken  off.  It  is  the  duty  of  one  dealing  with  an 
attorney  to  inquire  into  the  extent  of  his  authority.  In  case 
of  a  general  agency  the  rule  is  the  reverse.     Ely  vs.  Lamb, 
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10  Pa.  County,  209.  4  Delaware  Co.,  461.  2.  Although 
the  power  of  an  attorney  at  law  is  more  extensive  in  Penn- 
sylvania than  elsewhere,  it  does  not  go  to  the  extent  of  enabling 
him  to  give  away  his  principal's  money,  nor,  except  in  special 
cases,  to  substitute  one  debtor  for  another.  Tompkins  vs.  Wood- 
ford, I  Pa.,  158.  3.  The  stifling  of  a  prosecution  for  a 
criminal  oflence,  even  where  it  is  a  mere  misdemeanor,  and 
within  the  control  of  the  parties,  is  not  a  proper  subject  of  a 
bai^n  for  a  fee.  This  is  especially  the  case  where  the  crime 
is  one  which  concerns  public  morals.  It  lowers  the  standard 
of  the  profession  and  impairs  its  dignity  and  usefulness. 
Omurodws.  Dearman,  100  Pa.,  563.  4.  Where  an  attorney 
acts  for  a  party  who  has  not  authorized  his  employment,  he 
has  no  claim  for  services,  unless  such  party  ratify  his  acts.  A 
voluntary  service  rendered  by  one  man  to  another,  without 
any  precedent  request  or  subsequent  promise,  forms  no  ground 
of  action.  It  is  true  that  such  precedent  request  will  often 
be  inferred  from  the  work  being  done  under  the  defendant's 
eft  and  for  his  benefit.  Jones  vs.  Woods,  76  Pa.,  410. 
5.  Trustees  must  of  necessity  seek  the  advice  of  counsel  in 
the  performance  of  their  duties.  Not  to  do  so  would,  in  many 
instances,  be  gross  negligence.  During* s  Appeal,  13  Pa.,  235. 
Bradley s  Appeal,  89  Pa.,  514.  6.  By  the  ordinary  practice 
of  courts,  we  recognize  the  acts  of  counsel,  without  their 
exhibiting  a  warrant  for  their  appearance.  They  are  officers 
of  the  court,  and  responsible  for  their  conduct.  Fulweiler  vs. 
Baugher,  15  S.  &  R.,  50.  Idnch  vs.  Comm,,  16  S.  &  R.,  369. 
VIII.  Neglect  BY  COMPROMISING  claim,  i.  Where  an 
attorney  has  a  claim  put  in  his  hands  for  collection,  he  has 
not,  as  a  general  rule,  power  to  compromise  it.  If  he  has  done 
so,  the  courts  have  power  to  relieve  his  client.  North  Whitehall 
Township  vs.  Keller,  100  Pa.,  105.  2.  When  an  attorney  at 
law,  without  authority,  compromises  a  judgment  belonging 
to  his  client,  and  satisfies  it  of  record,  the  court  on  motion 
will  strike  it  off.  Pennypacker  vs.  R,  R,,  i  Lancaster  Review, 
1.    3.  An  attorney  at  law,  as  such,  has  no  power  to  sell  his 
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client's  judgment,  and  his  sale  of  it  will  only  bind  his  client 
when  the  act  is  ratified  or  adopted  by  the  receipt  of  money, 
or  otherwise.  He  may,  however,  postpone  a  sheriff's  sale. 
CatnpbelVs  Appeal^  29  Pa.,  401.  Linch  vs.  Camm.,  16 
S.  &.  R.,  369.  4.  An  attorney  at  law,  without  previous 
special  authority  or  subsequent  ratification,  has  no  power  to 
compromise  a  judgment  obtained  by  him  for  his  client,  and 
satisfy  the  same,  on  the  payment  of  part  thereof  only.  The 
satisfaction  should  be  stricken  off  only  as  to  that  portion  of 
the  judgment  in  excess  of  the  money  paid.  Phila.  &  Reading 
R,  R,,  vs.  Christman,  4  Pennypacker,  271.  5.  A  rule  to  file 
a  warrant  of  attorney  is  an  office  rule,  and  the  effect  of  it  is  to 
stay  proceedings  until  the  paper  is  filed.  Dune  vs.  StoTu  Co., 
1 1  W.  N.,  95.  6.  An  attorney  at  law  is  personally  liable  to 
the  prothonotary  for  suits  wherein  he  was  plaintiff  in  interest, 
as  also  for  fees  received  by  him  due  to  the  prothonotary. 
The  mere  entry  of  an  attorney's  name  on  the  margin  of  the 
docket  is  not  a  sufficient  appearance.  Cone  vs.  Donaldson,  47 
P*->  363.  Lyon  vs.  Wa/dron,  13  S.  &  R.,  164.  ICin^^  vs. 
Bank,  2  R.,  198.  7.  An  attorney  has  no  power,  merely  by 
virtue  of  his  employment,  to  compromise  the  claim  of  his 
client.  Cases  may  arise  where  the  claim  would  be  seriously 
imperilled  by  delay,  with  no  opportunity  for  consultation, 
when  the  power  to  compromise  may  be  implied.  Brockley 
vs.  Brockley,  122  Pa.,  i.  8.  The  employment  of  an  attorney 
at  law  to  conduct  litigation  or  to  collect  a  claim,  does  not,  of 
itself,  confer  any  right  to  compromise  the  demands  of  the 
client.  Brockley  vs.  Brockley,  36  Pittsburg  Journal,  257. 
Luzertte  Building  Ass'n  vs.  Savings  Bank,  6  Kulp,  92.  9.  An 
attorney  at  law  has  no  authority,  as  such,  to  sell  or  assign  the 
claim  of  his  client.  An  assignment  is  not  a  judicial  act,  but  a 
matter  in  pais,  Rowland  vs.  Slate,  58  Pa.,  198.  10.  An 
attorney  has  no  authority  to  make  a  compromise,  by  which  his 
client  will  take  land  instead  of  money.  .  An  attorney  at  law 
conducting  an  action  of  ejectment  on  behalf  of  his  client  has 
no  right  without  the  client's  authority  to  enter  into  a  compro- 
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mise  by  which  a  certain  boundary  line  is  fixed  upon.  Huston 
ys.  Mitchell,  17  S.  &  R.,  507.  Mackey  \s.  Adair,  gg  Pa., 
143.  1 1 .  The  right  to  compromise  his  client's  cause  at  any 
stage,  or  release  the  lien  of  a  judgment  without  his  consent, 
is  not  within  the  general  authority  of  an  attorney.  Schroeder 
vs.  Gillespie,  2  Pa.  Dist,  221.  12.  An  attorney  at  law,  with- 
out special  authority,  has  no  right  to  take  land  for  the  debt  of 
his  client  Stackhouse  vs.  O'Hara,  14,  Pa.,  88.  13.  Chief. 
Justice  Marshall  asserted  that  an  attorney  at  law,  merely  as 
such,  has,  strictly  speaking,  no  right  to  make  a  compromise. 
He  is  authorized  to  do  those  things  only  which  pertain  to  the 
conducting  of  a  suit.  He  certainly  cannot  make  a  compromise 
by  which  land  is  to  be  taken,  instead  of  money.  Huston  vs. 
Mitchell,  14  S.  &  R.,  307.  14.  Where  an  attorney  at  law 
releases  a  judgment  of  his  clients  without  their  knowledge  or 
consent,  such  release  is  a  fraud  upon  them  and  does  not  dis- 
charge the  lien  of  the  judgment  Kirk's  Appeal,  87  Pa,,  243. 
15.  An  attorney  at  law  in  Pennsylvania  has  very  extensive 
power  in  relation  to  conducting  a  suit,  but  he  has  no  power 
after  judgment  to  compromise  his  client's  case  without  the 
client's  authority  or  sanction.  Housenick  vs.  Miller ^  93  Pa., 
514.  16.  Authority  to  compromise  a  claim  cannot  be  inferred 
from  the  relationship  of  attorney  and  client.  Persons  dealing 
with  an  attorney  at  law  respecting  his  client's  business  may 
justly  infer  that  he  has  all  the  power  implied  by  the  relation, 
but  not  the  powers  of  a  general  agent  to  compromise  and 
release  debts,  or  transfer  and  convey  the  goods  or  lands  of  his 
client.     Isaacs  vs.  Zugsmith,  103  Pa.,  80. 

IX.  Neglect  to  disclose  confidential  communica- 
CATIONS.  I .  Any  words  spoken,  or  any  acts  done,  by  a  client 
in  the  presence  of  his  attorney  and  in  the  course  of  his 
employment,  are  privileged.  Kant  vs.  Kessler,  1 14  Pa.,  603. 
2.  Where  several  persons  employ  the  same  attorney  in  the 
same  business,  communications  made  by  them  in  relation  to 
such  business,  while  privileged  as  to  their  common  adversary, 
are  not  privileged  inter  sese.     Seifs  Estate,  163   Pa.,  423. 
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3.  An  attorney  is  not  privileged  as  a  witness  from  communi- 
cating facts  concerning  his  client,  where  he  himself  is  a  party 
to  the  transaction  or  agreement  which  he  is  called  upon  to 
disclose.  An  attorney  is  not  to  judge  what  is  or  what  is  not 
privileged  from  disclosure.  On  his  stating  the  occasion  and 
circumstances  of  the  communication,  the  court  will  decide. 
Jeanesvs,  Fridenberg,  3  Clark,  199.  4.  An  attorney  at  law, 
consulted  professionally,  is  not  allowed  to  disclose  communi- 
cations made  to  him  in  his  capacity  of  legal  adviser.  This  is 
from  motives  of  public  policy.  The  rule  is  restricted  to  the 
case  of  a  legal  adviser,  and  does  not  include  conveyancers.  Mat- 
tkew's  Estate,  i  Phila.,  292.  5.  While  it  is  true,  that  what 
takes  place  between  a  lawyer  and  his  client  in  the  sanctity  of 
his  office  must  be  regarded  as  sacred,  and  cannot  be  disclosed 
by  the  lawyer  without  the  consent  of  his  client,  yet  this  rule 
does  not  apply  to  what  may  take  place  between  others  in  his 
presence,  although  they  may  happen  to  be  his  clients.  Where 
the  conversation  was  not  in  the  course  of  the  attorney's 
employment,  nor  in  the  nature  of  a  privileged  communication 
to  or  from  him,  it  is  competent  testimony.  Weaver*s  Estate, 
20  Phila.,  123.  28  W.  N.,  95.  6.  The  confidential  com- 
munications from  client  to  attorney  are  privileged,  and  they 
include  the  custody  and  production  of  papers  as  well  as  oral 
communications.  It  is,  moreover,  the  privilege  of  the  client, 
not  of  the  attorney.  This  applies  to  criminal  as  well  as  civil 
cases.  Comm.  vs.  Moyer,  11  W.  N.,  34.  15  Phila.,  397. 
Cole,  In  re,  7  W.  N.,  114.  7.  An  attorney  cannot  be  com- 
pelled to  disclose  statements  made  to  him  by  his  client,  even 
though  the  relation  has  ceased  to  exist.  The  seal  of  secrecy 
once  fixed  remains  there  forever,  even  though  the  interest  of 
criminal  justice  may  seem  to  require  the  production  of  the 
evidence.  HUVs  Estate,  9  Phila.,  355.  8.  Where  an  attorney 
is  the  legal  adviser  of  both  parties,  and  where  the  communica- 
tions made  to  him  by  one  was  in  the  presence  of  the  other 
they  were  not  in  their  nature  private,  and  could  not  have  been 
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the  subject  of  any  confidential    disclosures.     Goodwin  Co,'s 

Appeal,  117  Pa.,  537.     21  W.  N.,  I. 

X.  Neglect  to  pay  over  client's  money,  i.  An 
attorney  at  law  may  retain  his  fees  out  of  moneys  of  his  client 
in  his  hands ;  the  payment  of  the  balance  is  all  that  can  be 
legally  demanded  of  him.  Unlike  the  law  of  England,  our 
laws  permit  an  attorney  at  law  to  recover  on  a  quantum  fneruit 
whatever  his  services  are  worth.  Such  claim  may  be  defalked 
against  an  adverse  demand.  If  the  client  is  dissatisfied  with 
the  sum  retained,  he  can  either  sue  his  attorney,  or  take  a  rule 
upon  him.  In  the  latter  case  the  court  will  compel  imme* 
diate  justice  or  inflict  summary  punishment  upon  the  attorney, 
if  fraudulent  intent  be  shown.  If  the  court  deem  the  amount 
retained  to  be  an  honest  compensation,  the  rule  will  be  dis- 
missed, and  the  client  remitted  to  a  jury  trial.  If  the  jury  find 
the  attorney  has  not  acted  in  good  faith,  he  forfeits  all  claims 
to  compensation.  One  attorney  may  pay  his  colleague  a  just 
and  reasonable  fee  out  of  moneys  collected.  Bcdsbaugh  vs. 
Frazcr,  19  Pa.,  99.  2.  An  attorney  has  authority  to  receive 
his  client's  debt  in  the  ordinary  course ;  but  it  must  be  through 
a  medium  not  necessarily  embarking  it  in  his  private  transac- 
tions, which  would  be  a  breach  of  trust.  Chambers  vs.  Miller ^ 
7  W.,  63.  3.  An  attorney  who  procures  from  a  client  a 
transfer  to  himself  of  property  which  his  client  held  in  trust, 
cannot  escape  the  obligations  which  rest  on  his  client  in  rela- 
tion to  such  property.  Fellows  vs.  LoondSy  170  Pa.,  415. 
4.  Although  the  power  of  an  attorney  at  law  is  more  exten- 
sive in  Pennsylvania  than  in  England,  yet  he  cannot,  without 
express  authority  from  his  principal,  convert  his  client's  money 
into  land,  or  vice  versa.  He  is  authorized  to  do  those  things 
which  pertain  to  the  conducting  of  a  suit,  but  has  no  power  to 
make  a  compromise,  by  which  land  is  to  be  taken  instead  of 
money.  Nor  to  acknowledge  a  debt  barred  by  the  statute  of 
limitations.  GabU  vs.  Hain,  i  P.  &  W.,  266.  Crist  vs. 
Brindle,  2  P.  &  W-,  262.  Huston  vs.  Mitchell,  14  S.  &  R., 
307.     5.  An  attorney  who  has  received  money  from  his  client 
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to  pay  costs,  and  who  has  neglected  to  pay  them,  will  be 
compelled  by  rule  to  do  so.  Clark  vs.  Clarke  3  Lancaster 
Review,  170.  6.  The  limitation  of  an  action  against  an 
attorney  at  law  for  non-payment  of  money  collected  for  a 
client  runs  from  the  date  of  the  collection  of  the  money,  and 
not  from  the  date  of  discovery  of  it  by  the  client,  unless  the 
collection  be  fraudently  concealed.  Downey  vs.  Garard^  24 
Pa.,  52.  7.  An  attorney  who  borrows  trust  funds  from  his 
client,  an  executor,  is  in  the  same  position  as  if  he  had  col- 
lected the  money  for  his  client  and  appropriated  it  to  his  own 
use.  He  can  be  debarred  for  such  conduct.  Evafts,  In  re^ 
Lehigh  Valley  Rep,,  301 .  Davies,  In  re,  7  W.  N.,  56.  3  Lan- 
caster Review,  305.  Wallace  vs.  Boyd,  10  W.  N.,  256.  8. 
An  attorney  who  has  received  money  of  his  client  to  be 
applied  to  costs,  and  has  neglected  to  do  so,  will  by  rule  be 
compelled  thereto.  Clark  vs.  Clark,  17  W.  N.,  400.  9.  It 
is  only  when  money  has  been  collected  by  an  attorney,  as 
such,  that  the  court  may  interfere /in  a  summary  manner  to 
enforce  its  payment.  If  a  client  is  dissatisfied  with  the  sum 
retained  by  his  attorney,  he  may  either  bring  suit  or  take  a 
rule  upon  him.  In  the  latter  case,  the  court  will  compel 
immediate  justice  or  inflict  summary  punishment  upon  the 
attorney,  if  the  sum  be  such  as  to  show  a  fraudulent  intent. 
But  if  the  answer  to  the  rule  convinces  the  court  that  it  was 
not  more  than  an  honest  compensation,  the  rule  will  be  dis- 
missed, and  the  client  remitted  to  a  juryjrial.  A  man  does 
not  lose  his  right  of  trial  by  jury  by  being  an  attorney  at  law. 
Kennedy,  In  re,  120  Pa.,  497.  10.  An  attomq^  is  not  liable 
to  suit  for  money  collected  for  another,  till  demand  or  direc- 
tion to  remit.  He  is  not  considered  in  default,  until  he 
receives  orders  from  his  principal.  Krause  vs.  Dorrance,  10 
Pa.  462.  1 1 .  An  attorney  at  law  was  arrested  for  embezzling  a 
bond  of  his  client,  and  after  a  hearing  was  held  under  bail  for 
his  appearance  at  court.  Subsequently  a  settlement  was  made 
between  the  parties,  and  a  nol  pros  entered  by  consent  in  the 
criminal  action.    It  was  contended  that  the  settlement  operated 
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as  a  remission  of  the  ofTence.  Held,  that  it  did  not,  and  that 
the  court,  even  after  the  settlement,  did  right  in  striking  off  the 
name  of  the  attorney  from  the  rolls.  Davies,  In  re,  93  Pa., 
116.  12.  In  the  absence  of  any  accounts,  vouchers,  or  other 
evidences  of  settlement  or  knowledge,  the  attorney  will  be 
held  liable  for  moneys  of  his  client  received  by  him.  A  mere 
declaration  of  satisfaction  with  the  way  in  which  his  client's 
business  was  being  attended  to  is  not  sufficient.  Gilson*s 
Estate ^  18  Phila.,  119.  13.  An  attorney  at  law,  who  collects 
money  and  neglects  or  refuses  to  pay  it  over  to  his  client, 
until  sued  for  it,  is  entitled  to  no  compensation  for  his  profes- 
sional services.  The  same  rule  applies  to  an  attorney  in  fact. 
The  retention  of  money  by  an  attorney  is  a  flagrant  breach  of 
trust,  for  which  he  renders  himself  liable  to  attachment,  and  to 
have  his  name  stricken  from  the  roll.  It  is  his  duty  to  inform 
his  client,  within  a  reasonable  time,  of  the  receipt  of  money, 
and  either  transmit  it  to  him  or  hold  it  subject  to  his  order. 
Bredin  ws.  Kingland,  4  W.,  423.  14.  If  a  client  applies  to 
his  attorney,  and  receives  a  false  or  evasive  reply  as  to  moneys 
collected  by  him,  it  will  arrest  the  running  of  the  statute  of 
limitations  ;  otherwise  the  statute  runs  from  the  time  of  col- 
lection.  Demand  should  be  made  before  suit  be  brought. 
If,  however,  the  attorney  does  not  pay  over  in  a  reasonable 
time  or  give  notice  of  the  collection  of  money,  it  is  culpable 
negligence,  for  which  an  action  may  be  brought  without 
demand.  Glenn  vs.  Cuttle,  2  Grant,  273.  15.  Where  under 
a  client's  instruction,  his  attorney  remits  him  money  in  a  draft 
drawn  by  a  banking  firm  to  the  attorney's  order  and  endorsed 
by  him,  which  draft  is  not  paid  owing  to  the  failure  of  the 
bankers,  held  that  the  attorney  was  not  liable  on  his  endorse- 
ment. Kimmell  vs.  Bittner,  62  Pa.,  203.  16.  The  neglect 
of  an  attorney  to  pay  over  money  collected  for  a  client  is 
within  the  exception  of  the  act  of  July,  1842,  abolishing 
imprisonment,  and  upon  judgment  obtained  for  money  so  col- 
lected, he  may  be  arrested  on  a  ca,  sa,,  even  if  the  judgment 
be  in  assumpsit.      Wells  vs.  Kane,  2  Grant,  60.      17.  If  an 
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attorney  does  not  offer  to  pay  his  client  in  a  reasonable  time, 
all  the  money  he  is  bound  to  pay,  he  is  not  entitled  to  com- 
pensation. Fisher  ws.  Knox,  13  Pa.,  622.  18.  Where  the 
duty  is  immediate,  as  in  the  collection  of  money,  the  right  of 
action  accrues  and  the  statute  begins  to  run  from  the  time  of 
the  attorney's  receipt  of  money,  even  though  he  gives  no 
notice  of  its  collection,  the  law  deeming  it  gross  negligence  on 
the  part  of  the  creditor  to  neglect  to  make  inquiry  for  six 
years,  unless  the  attorney  has  been  guilty  of  concealment  or 
of  some  act  to  put  his  client  off  his  guard.  Rfdnes  vs.  Evans ^ 
66  Pa.,  195  ;  Morgan  vs.  Tener,  83  Pa.,  308. 

XI.  Neglect  in  purchasing  client's  lands,  i.  An 
attorney  at  law,  who  has  been  consulted  professionally  respect- 
ing the  title  to  lands,  cannot  afterwards  purchase  such  lands 
and  set  up  title  against  that  of  his  client,  but  the  same  shall 
enure  to  the  benefit  of  his  client.  Galbraiih  vs.  Elder,  8  W., 
81.  2.  The  employment  of  an  attorney  at  law  to  prevent  the 
condemnation  of  real  estate  upon  an  execution  does  not  pre- 
clude him  from  purchasing  such  property  at  sheriff's  sale. 
Devinney  vs.  Norris,  8  W.,  314.  3.  When  an  attorney  \y\xys 
a  title  adverse  to  land  as  to  which  he  has  been  consulted  and 
employed,  he  buys  for  his  client,  if  his  client  so  elect.  Stniih 
vs.  Brotherline,  62  Pa.,  461.  4.  An  attorney  at  law,  who  has 
been  employed  professionally  to  sustain  a  title  to  land,  cannot 
at  any  time  purchase  for  himself  the  opposing  or  outstanding 
title,  but  such  purchase  will  enure  to  the  benefit  of  the  client 
or  his  vendee,  who  alone  can  question  the  purchase.  Henry 
vs!  Raiman,  25  Pa.,  354.  Lairvs,  Humicker,  28  Pa.,  115. 
Hockensbuty  vs.  Carlisle,  5  W.  &  S.,  348.  5.  An  attorney, 
by  purchasing  stock  sold  on  his  client's  judgment,  does  not 
thereby  make  himself  his  client's  trustee,  for  the  client  may 
decline  tlie  relation.  Downey  vs.  Gerrard,  3  Grant,  64. 
6.  When  an  attorney  buys  a  title  outstanding  or  adverse  to  the 
land  as  to  which  he  has  been  consulted  or  employed,  he  bujrs 
for  the  client,  if  the  client  should  elect  to  take  it.  7.  An  attor- 
ney cannot  make  a  profit  out  of  his  office  to  the  prejudice  of 
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the  rights  and  interests  of  his  client.     Lockliard  vs.  McKinley^ 

9W.  N.,  II.    Baker  vs.  Humphrey  9  Idem,  13. 

XII.  Neglect  in  addressing  jury,  i  .  The  general  rule 
practice  is,  that  the  party  complaining  of  the  misconduct  of 
opposing  counsel  in  his  argument  to  the  jury  will  not  be  per- 
mitted to  hold  his  objection  in  reserve  to  be  used  in  the  event 
of  an  unfavorable  verdict.  It  is  his  duty  to  object  at  once. 
Sweeney  vs.  R,  R.,  2  Kulp,  391.  2.  Where,  in  addressing  a 
juiy,  the  district  attorney  alluded  to  the  fact  that  the  defendant 
did  not  testify,  although  allowed  by  law  to  do  so,  indicating 
that  he  did  not  deny  the  charge,  the  judge  allowed  a  juror  to 
to  be  withdrawn  and  the  cause  continued.  Comm,  vs.  Draper^ 
2  Chester  Co.,  424.  3.  It  is  highly  improper  for  counsel,  in 
summing  up,  to  state  to  the  jury  a  fact  of  his  own  knowledge, 
but  of  which  there  was  no  evidence  in  the  case.  If  in  spite  of 
the  immediate  objection  of  the  opposing  counsel,  the  court  had 
permitted  the  occurrence  to  pass  unnoticed,  the  defendant  in 
this  case  would  have  sufficient  ground  for  a  new  trial.  Ruddy 
ss.  Ruddy ^  5  Kulp,  124.  4.  There  is  no  way  provided  by 
which  objectionable  remarks  by  counsel  in  an  argument  to  the 
jury  may  be  brought  upon  the  record  and  errors  assigned. 
Any  system  of  practice  by  which  error  could  be  assigned  to 
the  summing  up  of  counsel  would  be  a  great  calamity.  It  is 
difficult  to  measure  the  amount  of  zeal  which  is  allowable  or 
excusable  on  the  part  of  counsel  engaged  in  the  defence  of  a 
man  who  is  upon  trial  for  his  life.  The  district  attorney,  how- 
ever, is  a  quasi  y\x&!c\sX  officer  representing  the  commonwealth 
which  seeks  no  victims.     Comm,  vs.  Nicely ^  130  Pa. ,  269. 

5.  A  verdict  may  be  set  aside  by  the  court,  where  counsel 
argue  from  excluded  evidence  against  the  admonition  of  the 
presiding   judge.       Emery   vs.    Christman,    4    Phila.,     118. 

6.  Remarks  made  by  counsel  in  addressing  a  jury  are  dehors 
Ae  record,  and  their  propriety  cannot  be  passed  upon  by 
die  supreme  court.     Fulmer  vs.  Comm,,  97  Pa.,  503. 

XIII.  Neglect  to  compensate,  i.  In  the  absence  of  a 
demand  for  payment  before  entering  judgment  on  a  judgment 
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note  and  issuing  execution  thereon,  the  defendant  need  not 
pay  attorney's  commissions  as  stipulated  in  the  note.  Johnson 
vs.  Marsh,  21  W.  N.,  370.  2.  Counsel  fees  for  services  to  an 
estate  should  be  proportioned  to  the  necessary  services  ren- 
dered, independent  of  the  mere  value  of  the  estate.  They 
should  also  be  awarded  in  cases  where  litigation  is  avoided  in 
a  complicated  estate.  Becher^s  Estate^  5  Pa.  County,  115. 
1 9  Phila.,29.  McLean* s  Estate,  Northumberland  Co.  News,  221. 

3.  One  who  at  the  instance  of  a  trustee  having  power 
to  employ  him,  has  rendered  service  to  the  trust  estate,  is 
entitled  to  compensation  out  of  said  estate,  though  the  trustee 
who  employed  him  proves  a  defaulter  and  absconds.  Man- 
derson's  Appeal y  113  Pa.,  631.  4.  In  an  action  for  counsel 
fees  by  an  attorney  at  law,  where  evidence  of  the  services  and 
their  value  is  offered,  it  is  a  question  for  the  jury.  Horner  vs. 
Taggart,  2  Monaghan,  582.  5.  A  creditor  in  taking  a  secu- 
rity from  his  debtor,  whether  mortgage,  judgment-bond  or 
note,  may  lawfully  include  a  stipulation  that  in  the  event  of 
his  being  compelled  to  resort  to  legal  proceedings  to  collect 
his  debt,  he  may  also  recover  a  commission  to  cover  his 
expenses.  The  commission  ought  never  to  exceed  five  per 
centum,  and  even  that  should  not  be  allowed  when  the  sum 
collected  is  large.  The  jury  on  the  trial  have  entire  control 
of  the  amount,  and  on  confessions  of  judgment,  the  courts 
have  summary  power  to  give  equitable  relief  McAllister's 
Appeal,  59  Pa.,  204.  6.  An  attorney  at  law  may  maintain  an 
action  on  an  implied  assumpsit  for  professional  services.  The 
statute  of  limitations  does  not  commence  to  run  against 
his  claim  for  services  so  long  as  the  debt  which  he  seeks  to 
recover  for  his  client  remains  unpaid.  The  rate  of  compensa- 
tion is  independent  of  the  benefit  received,  just  as  a  physician 
is  to  be  paid  his  bill,  though  the  patient  die.     Foster  vs.  Jack, 

4.  W.,  334.  7.  An  attorney  at  law,  acting  as  a  guardian,  is 
entitled  to  compensation  for  professional  services  rendered  his 
ward,  except  where  he  has  rendered  the  duty  gratuitously. 
Mumma,  In  re,  i   Pearson,  394.     5  Clark,  424.     8.  Where 
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an  attorney  at  law  is  retained  for  a  special  service,  as  to  collect 
a  debt  or  conduct  a  suit,  the  statute  of  limitations  does  not 
begin  to  run  against  his  claim  for  compensation  until  the  debt 
is  collected  or  the  suit  ended.  Where,  however,  he  is 
employed  to  furnish  advice  and  services,  extending  over  a  long 
period  he  should  demand  payment  within  a  year.  Mosgrove 
vs.  Golden^  loi  Pa.,  605.  9.  Where  an  attorney  has  been 
employed  in  good  faith  by  reason  of  the  neglect  or  refusal  of 
the  defendant  to  pay  his  judgment  note,  the  fact  that  the  money 
has  been  paid  to  the  attorney  without  execution,  does  not 
relieve  the  defendant  from  his  agreement  to  pay  reasonable 
commissions,  for  the  reason  that  the  creditor's  liability  to  the 
attorney  has  attached.  Imler  vs.  Inder,  94  Pa.,  375.  10.  In 
a  certain  sense,  an  attorney  has  a  lien  for  his  fees  upon  money 
or  papers  of  his  client  in  his  possession.  Eddinger  vs.  Adams ^ 
3  Montgomery  Co.,  193.  4  Kulp,  401.  11.  The  cost  of  pro- 
fessional services  will  not  be  imposed  upon  an  estate  except  so 
bx  as  the  services  were  necessary.  For  everything  beyond  this, 
counsel  must  look  personally  to  those  who  employ  him.  An 
attorney  who  has  money  in  his  hands  which  he  has  recovered  for 
his  client,  may  deduct  his  fees  from  the  amount  If  the  client 
is  dissatisfied  with  the  sum  retained,  he  may  either  bring  suit 
against  the  attorney,  or  take  a  rule  upon  him.  Becker's  Estate ^ 
19  Phila.,  29.  Robb's  Estate,  Idem,  184.  6  Lancaster  Review, 
219.  12.  An  attorney  has  a  lien  for  his  services  only  upon  a  fu  nd 
or  upon  papers  which  he  actually  has  in  his  possession.  But 
where  a  fund  has  been  brought  into  a  court  of  equity  by  the  ser- 
vices of  an  attorney,  who  looks  to  that  alone  for  compensation, 
though  his  interest  is  not  of  the  nature  of  a  lien,  he  is  the  equit- 
able owner  thereof  to  the  extent  of  the  value  of  his  services,  and 
the  court  will  intervene  for  his  protection.  McKelvy's  Appeal, 
108  Pa.,  615.  13.  A  clause  in  a  judgment  note  of  "attor- 
ney's commission  of  five  per  cent,  for  collection,"  cannot  be 
used  to  compel  the  debtor  to  pay  such  commission  when  he 
does  not  dispute  the  claim  and  pays  at  maturity.     Moore's 

Appeal,  no  Pa.,  433.     14.  Where  counsel  are  assigned  by  a 
u 
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court  to  defend  a  pauper  criminal,  the  county  wherein  the  trial 
is  had  is  not  bound  to  pay  their  fees,  nor  even  the  expenses 
incurred  in  the  preparation  and  course  of  the  trial.  As  an 
officer  of  the  court,  it  is  the  attorney's  duty  to  defend  the 
prisoner  gratuitously.  Wayne  County  vs.  Waller,  90  Pa,, 
99.  15.  The  skill  necessarily  exercised  by  an  attorney  to 
avoid  litigation  in  complicated  estates  is  as  much  a  subject  for 
compensation  as  final  success  in  legal  contests.  McLean's 
Estate,  5  Kulp,  170.  16.  An  attorney's  fee  for  collection 
usually  inserted  in  judgment  obligations,  is  in  the  nature 
of  a  penalty,  not  liquidated  damages,  and  is  within  the  control 
of  the  equity  powers  of  the  court.  Where  the  services  of  an 
attorney  are  not  required,  and  in  the  absence  of  a  demand  for 
payment,  the  defendant  should  not  be  subjected  to  the  payment 
of  an  attorney's  commissions.  Lindley  vs.  Ross,  1 37  Pa.,  629. 
17.  The  agreement  specified  in  a  bond,  mortgage  or  note,  for 
the  payment  of  a  fixed  sum  as  attorney's  commissions  is  that 
the  sum  so  fixed  belongs  to  the  payee  or  mortgagee  as  a  com- 
pensation for  expenses  and  trouble  in  collecting  the  claim.  It 
does  not  belong  to  the  attorney  who  collects  the  claim,  nor  is 
it  part  of  the  costs  of  the  case.  Johnson  vs.  Speer,  92  Pa., 
228.  18.  An  attorney  at  law,  appointed  by  the  court  of  com- 
mon pleas  to  conduct  a  suit  against  the  sureties  of  a  defaulting 
prothonotary,  is  entitled  to  compensation  for  his  services  to  be 
paid  by  the  county.  Northampton  Co.  vs.  Steele,  i  Monaghan, 
581.  19.  If  an  attorney  fraudulently  claims  the  right  to 
retain  out  of  the  money  of  his  client  a  larger  sum  than  the  jur^' 
find  to  be  j  ust,  he  forfeits  all  claims  to  compensation .    Shoanaker 

vs.  Stiles,  11  Pittsburg  Journal,  59.     15  Lancaster  Bar,  53. 

Attorney  in  Fact. 

I.  Neglect  to  pay  over  money  collected,  i.  The 
right  of  action  accrues  and  the  statute  begins  to  run  from  the 
time  an  attorney  in  fact  collects  the  money,  and  not  from  the 
time  of  notice  to  his  principal.  The  statute  begins  to  run 
when  the  right  of  action  accrues,  unless  the  plaintiff  is  put  off 
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his  guard  by  fraudulent  concealment.  Barton  vs.  Dickins,  48 
Pa.,  523.  Campbell  vs.  Boggs^liitmj  524.  2.  The  investment 
of  moneys  in  bonds  and  mortgages  in  his  own  name  by  an  attor- 
ney in  &ct,  instead  of  remitting  them  to  his  principal,  as  directed, 
is  not  a  fraudulent  concealment  that  will  prevent  the  running 
of  the  statute  of  limitations,  from  the  time  the  money  collected 
was  demandable.  Fleming  vs.  Ctdlert,  46  Pa.,  498.  3.  The 
Pennsylvania  rule  is,  that  the  statute  of  limitations  begins  to 
run  from  the  time  the  principal  had  notice  of  the  attorney's 
receipt  of  the  money.  Fraud  prevents  the  statute  from  run- 
ning, but  the  statute  will  commence  to  run  after  the  discovery 
of  the  fraud,  or  the  discovery  of  facts  imputed  as  fraud.  Der- 
rickson  vs.  Cody,  7  Pa.,  27. 

II.  Neglect  in  the  purchase  of  land.  i.  An  agent 
or  attorney  buying  property  under  a  judgment  of  his  princi- 
pal, becomes  a  trustee  if  he  pays  with  the  money  of  his  princi- 
pal or  purchase  for  less  than  his  claim ;  but  the  principal  is 
not  obliged  to  take  the  land,  or  consider  the  purchaser  as  his 
trustee,  but  may  elect  to  treat  him  as  a  debtor,  and  claim  the 
money  instead  of  the  property.  Eshleman  vs.  Lewis ^  49  Pa.  ,410. 

III.  Neglect  of  instructions,  i.  A  party  employed 
to  prepare  a  mortgage  and  enter  it  of  record,  is  liable  for 
de&ult  of  so  doing,  until  later  liens  were  recorded,  which 
rendered  the  mortgage  valueless.  Miller  vs.  Wilson,  24  Pa., 
1 14.  2.  The  act  of  an  attorney  in  fact  must  be  limited  to  the 
terms  of  his  power ;  if  it  be  special,  the  principal  is  only 
bound  by  the  execution  of  that  special  purpose.  Strohecker 
vs.  Bank^  6  W.,  96.     Hefferman  vs.  Addams,  7  W.,  1 16. 

IV.  Neglect  in  captions  of  suit.  It  is  a  mistake  to 
bring  an  action  in  the  name  of  the  attorney  in  fact,  but  the 
judgment  will  not  be  reversed  for  that  reason,  as  the  caption 
is  amendable.     Adams  vs.  Edwards,  1 1 5  Pa.,  212. 

Anctions. 

I.  Neglect  of  auctioneers,  i.  Auctioneers  do  some- 
times bid  at  their  own  sales,  and  when  it  is  fairly  and  openly 
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done,  it  tends  to  enhance  the  price,  and  is  no  ground  for  treat- 
ing the  sale  as  fraudulent,  where  the  auctioneer  has  no  interest 
in  the  property.  Swires  vs.  Brotherline,  41  Pa.,  140.  2.  Set- 
tling a  bill  for  advertising  at  a  discount  for  his  own  benefit  was 
in  direct  violation  of  an  auctioneer's  duty  as  ^ent,  and  a  fraud 
on  the  parties  who  had  employed  him  to  make  a  public  sale 
of  their  properties.  The  auctioneer  was  bound  as  agent  for 
his  customers  to  procure  advertising  on  the  best  terms  he 
could  for  them.  Union  Refining  Co,  vs.  Pentecost,  79  Pa.,  691 . 
3.  Books  sent  to  an  auction  store  were  burned  while  there. 
Held,  that  the  auctioneers  were  liable  for  their  value.  Thomas 
vs.  Cumndskey,  33  Pittsburg  Journal,  21.  Siedenbach  vs. 
LippincoU,  2  W.  N.,  425. 

II.  Neglect  to  pay  auctioneers.  Where  an  auc- 
tioneer is  employed  to  sell  real  estate,  and  goes  to  the  expense 
of  advertising  the  same  by  direction  of  the  owner,  he  is  entitled 
to  full  commissions  and  expenses,  even  if  the  owner  sells  at 
private  sale  in  advance  of  the  time  advertised  for  a  public  sale. 
Freeman  vs.  Brunswick,  14  W.  N.,  327. 

III.  Neglect  of  bidder,  i.  Where  a  party's  bid  is 
accepted  by  an  auctioneer,  the  bargain  is  struck  and  an  oral 
agreement  made  for  the  sale  on  the  terms  stated  in  the  condi- 
tions of  sale.  Neither  party  could  have  compelled  specific 
performance.  Either  would  have  a  right  of  action  for  damages 
resulting  from  non-performance  by  the  other.  Bush  vs. 
Breinig,  113  Pa.,  315.  2.  A  bidder  has  the  right  to  refuse  to 
take  the  property  struck  off  to  him  on  the  ground  that  to  part 
of  it  the  alleged  owner  had  no  title,  or  that  it  was  subject  to 
an  undescribed  easement  which  diminished  its  value.  AKlUn- 
gar  vs.  Daly,  56  Pa.,  245.  3.  If  the  purchaser  at  an  auction 
sale  fail  to  comply  with  the  conditions,  the  deposit  shall  be 
forfeited,  and  the  owners  be  at  liberty  to  re-sell,  the  deficiency 
and  all  charges  to  be  made  good  by  the  defaulter.  This  is 
where  the  vendor  has  acted  bona  fide,  and  with  reasonable  care. 
But  his  conduct  may  have  been  so  improper  as  to  cast  a  loss 
upon  himself.    Ashcom  vs.  Smith,  2  P.  &  W.,  211.    4.  The 
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purchaser  of  a  property  sold  at  auction  cannot  recover  the 
deposit  money  when  a  good  title  is  offered  to  him.  Schles- 
singer  vs.  ElUs,  lo  Phila.,  109.  5.  Damages  against  a  party 
refusing  to  comply  with  his  bid  at  a  sale  are  the  dijfTerence 
between  the  value  of  the  property  at  the  time  of  the  breach 
and  the  sum  agreed  on  as  the  price.  The  measure  of 
damage  on  a  re-sale,  when  it  was  public,  &irly  conducted, 
after  full  notice  to  the  public  and  the  vendee,  upon  as  advan- 
tageous terms  as  the  first,  is  the  difference  of  price.  Bowser  vs. 
Cessna^  62  Pa.,  148.  6.  The  employment  of  puffers  by  owners 
to  bid  up  property  selling  at  auction,  with  a  view  to  raise  the 
price  on  bona  fide  bidders,  is  a  fraud  upon  them,  and  will  avoid 
the  sale  at  the  option  of  the  purchaser.  A  reservation  in  con- 
ditions of  a  public  sale  to  the  owners  of  an  open  bid  for  them- 
selves is  proper  ;  a  secret  bid  at  their  instance  in  contravention 
of  it  is  fraud  Yerkes  vs.  Wilson,  8ix  Pa.,  9.  Staines  vs. 
Shore,  16  Pa.,  200. 

IV.  Neglect  of  the  rights  of  the  owners  of  goods 
SOLD.  The  owner  of  a  chattel  cannot,  apart  from  l^al  pro- 
cess, be  divested  of  his  title  to  it ;  except  through  some  unlaw- 
ful or  improvident  act  of  his  own.  Where  the  owner  of  a 
piano  deposited  it  with  a  furniture  dealer  who  sold  it  at  auction 
to  a  bona  fide  purchaser  without  notice  of  its  ownership,  held, 
that  the  owner  could  recover  the  instrument  in  an  action  of 
replevin  from  the  purchaser.     Quinn  vs.  Davis,  78  Pa.,  15. 

Audit. 

Neglect  to  include  claim.  In  making  an  adjudica- 
tion, the  court  reported  a  certain  claim  allowed,  but  in  pre- 
paring the  schedule  this  one  was  omitted.  Held,  to  be  a  mere 
clerical  error  which  might  be  corrected.  Walton's  Estate,  5 
Kulp,  32. 


I.  Neglect  to  appear  before.     Where  a  witness  who 
has  been  subpoenaed,  neglects  to  appear  before  an  auditor. 
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the  court  upon  motion  may  grant  a  rule  for  an  attachment 

Connellys  Estate,  i  W.  N.,  64. 

II.  Neglect  in  admitting  testimony,  i.  It  is  not  a 
ground  of  reversal,  that  an  auditor  in  the  orphans'  court  has 
received  incompetent  testimony,  unless  it  also  appears  that  he 
was  influenced  by  it,  or  that  it  might  and  ought  to  have  led  to 
a  different  result.  If  all  such  incompetent  testimony  be  thrown 
out  of  the  case,  and  there  exists  abundant  evidence  left  to 
sustain  the  auditor's  findings,  the  court  will  not  reverse  him. 
Harbison's  Estate,  145  Pa.,  458.  2.  The  usual  practice 
before  auditors  is,  when  objection  is  made  to  an  offer  of  testi- 
mony, to  note  the  objection  and  then  take  the  testimony ;  but 
where  he  excludes  the  testimony  offered,  and  rules  properly  in 
so  doing,  the  court  will  not  send  the  case  back  to  have  the 
testimony  taken.    Fuller's  Estate,  4  Kulp,  479. 

III.  Neglect  in  the  finding  of  facts,  i.  An 
auditor's  finding  of  facts,  confirmed  by  the  court  below,  will 
not  be  reversed  by  the  supreme  court,  except  in  case  of  clear 
error.  Prouty  ws.  Prouty,  155  Pa.,  112.  Donaldson's  Estate, 
158  Pa.,  292.  Stone's  Appeal,  36  Pittsburg  Journal,  302. 
Atkinson's  Appeal,  22  W,  N.,  6.  FaJmestocks  Appeal,  104 
Pa.,  49.  Burrows'  Appeal,  4  Pittsburg  Journal,  484. 
BedeWs  Appeal,  87  Pa.,  510.  Inland  Ins.  Go's  Estate,  9 
Lancaster  Bar,  119.  2.  A  finding  of  facts  by  an  auditing  judge 
upon  testimony  before  him  is  analogous  to  the  verdict  of  a 
jury.  Bryant's  Estate,  16  Pa.  County,  321.  Eggert's  Estate, 
I  Northampton  Co.,  17.  Shortz's  Estate,  Lehigh  Valley 
Reporter,  244.  3.  An  auditor's  finding  of  facts  should  not 
be  disturbed  except  for  clear  error.  Curren's  Estate,  1 1  Phila., 
59.  Wedekind's  Estate,  Idem,  68.  Jones  vs.  Jones,  Idem,  5  59. 
Yeick's  Appeal,  i  Monaghan,  296.  4.  An  auditor's  finding 
of  facts  in  relation  to  a  claim  presented  before  him  will  not  be 
disturbed  when  there  is  a  mere  conflict  of  evidence.  Eshle- 
man's  Appeal,  2  Lancaster  Review,  42. 

IV.  Neglect   in   the  report,     i.  Where  it    clearly 
appears  to  the  supreme  court,  that  an  auditor  has  not  only 
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found  facts  against  the  weight  of  the  evidence,  but  has  dis- 
regarded the  evidence,  and  thereby  reached  an  unjust  result, 
his  findings  of  fact  and  law,  though  confirmed  by  the  court 
below,  will  be  reversed.  MUler's  Appeal,  102  Pa.,  544. 
2.  An  order  to  an  auditor  to  report  the  facts  is  not  complied 
with  by  merely  returning  the  testimony.  Jefferson  Co,  vs. 
Shannon^  51  Pa.,  221.  3.  Auditors  should  report  their  con- 
clusions upon  the  evidence,  and  not  the  testimony  itself.  In 
a  proper  case,  the  court  will,  upon  motion,  require  the  auditor 
to  report  the  facts.  Ford's  Estate,  8  Phila.,  196.  4.  It  is  the 
duty  of  an  auditor  to  take  notes  of  all  the  material  evidence, 
not  indeed  to  return  it  with  his  report,  for  that  in  most  cases 
would  uselessly  encumber  the  record,  but  to  have  it  ready  to 
file  in  case  it  should  be  called  for  by  the  court.  Herntstead's 
Appeal,  60  Pa.,  428.  5.  An  auditor  who  merely  reports  the 
testimony  and  overrules  exceptions,  without  stating  the  facts  as 
found  by  him,  or  even  giving  a  reason  for  so  doing,  fails  to 
perform  his  duty.  Stephen's  Appeal,  56  Pa.,  412.  Wesco's 
Appeal,  52  Pa.,  198.  6.  An  auditor's  finding  of  facts  is 
entitled  to  much  weight,  but  where  such  finding  is  unsupported 
by  the  evidence,  it  will  be  set  aside.  Brunner's  Estate,  6 
Montgomery  Co.,  115.  7.  The  supreme  court  will  not 
review  the  finding  of  facts  by  an  auditor,  where  the  evidence 
upon  which  the  conclusions  were  founded  is  not  brought  up 
in  the  record.     Singmaster* s  Appeal,  86  Pa.,  169. 

V.  Neglect  to  file  exceptions,  i.  An  orphans'  court 
rule,  that  no  exception  to  the  report  of  auditors  shall  be 
received,  unless  the  same  be  filed  within  ten  days,  is  valid. 
Mylin's  Estate,  7  W.,  64.  2.  An  auditor's  finding  of  facts 
contrary  to  the  evidence  will  be  set  aside  on  exceptions. 
Selser's  Estate,  8  Pa.  County,  254.  3.  The  orphans'  court 
cannot  be  expected  to  notice  exceptions  to  the  finding  of  facts 
of  an  auditor,  where  the  errors  alleged  are  not  clearly  and 
distinctly  specified.  Burkes  Estate,  144  Pa.,  190.  4.  An 
auditor's  findings  of  facts  are  conclusive,  unless  excepted  to 
specifically.     Wissefs  Appeal,  ^  Pennypacker,  236.     5.  The 
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assent  required  by  the  act  of  June  28,  187 1,  to  empower  dis- 
tribution of  funds  arising  from  sherifTs  sale,  without  the  same 
being  in  court,  may  be  inferred  from  the  neglect  of  parties  to 
file  exceptions  to  auditor's  report  on  that  ground.  Rogers* 
Appeal,  2  Eulp,  30. 

VI.  Neglect  to  produce  books.  The  powers  conferred 
upon  courts  of  common  pleas  by  the  act  of  June  14,  1836,  to 
compel  the  production  of  books  before  an  auditor,  should,  in 
proper  cases,  be  exercised  freely  and  decidedly.  KeinCs  Estate, 
I  Woodward's  Decisions,  108. 

VII.  Neglect  of  lien-creditor.  A  lien-creditor  is  not 
excluded  from  a  fund,  by  reason  of  neglecting  to  present  it  to 
the  auditor  before  the  report  is  filed,  if  application  be  made 
before  final  decree.     Ross*  Estate,  9  Pa.,  17. 

VIII.  Neglect  on  the  part  of  the  auditor,  i.  An 
auditor  may  be  compelled  to  file  his  report  within  sixty  days 
after  his  appointment,  unless,  upon  application  made,  the  court 
has  enlarged  the  time.  Failing  to  comply  with  the  rule  of 
court  to  that  effect,  his  appointment  may  be  vacated  and  all 
compensation  forfeited.  HanseW s Estate ,  11  Phila.,47.  2.  An 
auditor  in  stating  an  account  is  not  obliged  to  state  the  facts 
upon  which  he  finds  the  several  items  to  be  correct,  unless  he 
be  specially  requested  to  do  so  by  the  party  objecting  to  the 
item.  (The  duties  of  auditors  are  clearly  set  forth  in  the 
opinion  filed  in  this  case).  Mengas*  Appeal,  19  Pa.,  221. 
3.  An  auditor  appointed  by  the  court  to  distribute  the  proceeds 
resulting  from  a  sheriff's  sale,  has'  no  right  to  disregard  an 
existing  judgment.  As  a  judgment  it  is  conclusive  upon  the 
auditor.  He  has  no  right  to  allow  any  other  lien  a  priority  over 
it.  The  auditor  is  concluded  by  the  record.  Thompson's  Appeal, 
57  Pa.,  175.  4.  A  report  of  an  auditor  being  referred  back  to 
him  by  the  court  for  amendment,  he  is  not  obliged  to  open  the 
audit  to  admit  new  evidence.     Donnelly's  Estate,  3  Phila.,  18. 

IX.  Neglect  to  compensate,  i  .  An  auditor  will  not 
be  allowed  any  compensation  for  services  which  the  parties, 
by  entering  into  an  agreement  between  themselves,  have  ren- 
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dered  altogether  unnecessary.  Fielemeyer' s  Estate,  i8  Phila., 
178.  2.  Unconscionable  charges  by  auditors  should  be 
guarded  against  by  the  court  below.  The  compensation 
should  be  according  to  the  auditor's  work^  not  the  ability  of 
the  estate.  Parker's  Appeal,  6i  Pa.,  478.  3.  If  it  be  a  custom 
to  allow  any  charge  an  auditor  may  make,  it  is  a  bad  one, 
and  should  be  abolished.  No  delicacy  to  the  profession 
should  suffer  an  allowance  to  be  made  which  conflicts  with 
justice  and  the  rights  of  parties.  The  necessity  which  brings 
estates  into  the  courts  for  settlement  should  not  be  a  signal 
for  plundering  them.  The  helpless  condition  of  the  parties 
interested  requires  that  they  should  be  protected  from  rapacity. 
Snyder^ s  Appeal,  54  Pa.,  67.  4.  The  rules  of  the  orphans' 
court  require  an  auditor  to  submit  the  question  of  the  amount 
of  his  compensation  to  the  parties  who  are  liable  to  play  the 
costs  of  the  settlement  of  the  estate.  Moffefs  Estate,  11  Phila., 
109.     23  Pittsburg  Journal,  117. 

Anthers. 

Neglect  of  uterary  rights,  i.  Literary  property 
may  be  described  as  the  right  which  entitles  an  author  and 
his  assigpis  to  all  the  use  and  profit  of  his  composition.  A 
circulation  is  an  act  by  which  a  literary  proprietor  parts  with 
possession  of  the  manuscript  or  a  part  of  it.  Keene  vs.  Wheatley, 
5  Clark,  530.  2.  The  rights  of  authors,  in  their  works, 
under  the  laws  of  Pennsylvania,  are  simply  in  the  unpublished 
works.  The  rights,  after  publication,  can  only  be  protected 
by  the  United  States  copyright  laws.  GendeU  vs.  Ohl,  13 
Phila.,  191.  3.  When  an  author  has  published  his  book  and 
given  his  thoughts  to  the  world,  he  can  have  no  longer  an 
exclusive  possession  in  them  ;  the  only  property  which  the  law 
then  gives  him  is  the  exclusive  right  to  multiply  the  copies  of 
that  particular  combination  of  characters  which  exhibits  to 
the  eyes  of  another  the  ideas  intended  to  be  conveyed.  The 
author's  conceptions  have  become  the  common  property  of 
bis  readers,  who  may  communicate  them  in  their  own  language. 
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The  same  conceptions  clothed  in  another  language  cannot 
constitute  the  same  composition,  hence  the  translation  into  a 
foreign  tongue  of  an  American  book  is  not  an  infringement  of 
the  copyright  of  the  author.   Stawe  vs.  Tfiamas,  i  Pittsburg,  82. 


B 


Baggage. 

I.  Neglect  to  deliver,  i.  The  fact  of  non-delivery  is 
prima  facie  evidence  of  want  of  care,  and  throws  the 
burden  of  proof  upon  the  defendant.  A  private  carrier, 
or  ordinary  bailee  for  hire,  in  case  of  the  non-delivery  of  goods 
entrusted  to  him,  is  liable  therefor,  in  the  absence  of  proof  of 
ordinary  diligence.  Vemer  vs.  Sweitzer,  32  Pa.,  208. 
2.  Where  the  ticket  sold  by  a  railroad  company  to  a  point 
upon  a  connecting  road  contained  a  printed  stipulation  that  in 
selling  the  company  acted  as  agent  only  for  roads  beyond 
the  terminus  of  their  road,  and  assumed  no  responsibility 
therefor,  the  company  is  not  liable  to  a  passenger  for  the  loss 
of  baggage  not  occurring  upon  the  line  of  their  own  road. 
Pa,  Central  R,  R.  vs.  Schwarzenberger^  45  Pa.,  208.  3.  A 
passenger  who  hcis  checked  his  baggage  on  a  railroad  and 
fails  to  receive  it  is  entitled  to  the  value  of  the  necessary  and 
usual  wearing  apparel  in  the  trunk  adapted  to  his  station  of 
life.  Under  the  constitution,  no  limitation  can  be  made  by  act  of 
assembly  in  regard  to  the  amount  to  be  recovered  for  injuries 
to  persons  or  property.  Baker  vs.  R,  R.,  5  W.  N.,  293.  4.  A 
regulation  of  a  railroad  company,  that  baggage  would  be  put 
off  at  one  only  of  five  stations  within  a  city,  at  all  of  which 
stations  the  train  stopped,  is  arbitrary,  unreasonable  and  illegal. 
A  traveler  on  a  railroad  has  the  right  to  stop  and  receive  his 
baggage  at  any  regular  station  where  the  train  stops.     Pitts- 
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turg  &  Cincinnati  R.  R.  vs.  Lyon,  36  Pittsburg  Journal,  286. 
$.  In  a  suit  against  a  carrier  for  the  value  of  baggage  lost, 
the  true  measure  of  the  value  of  the  contents  is  what  they 
would  be  worth  at  the  forum  of  the  suit,  not  what  they  cost 
in  California  or  elsewhere.  Douglass  vs.  R,  i?.,  i  Phila.,  337. 
6.  When  the  foreign  agent  of  a  steamship  company  provides 
transportation  to  this  country  for  passengers  and  their  baggage, 
and  a  part  of  the  carriage  is  performed  by  another  corporation, 
through  whose  negligence  a  trunk  is  lost,  such  other  carrier 
is  deemed  an  agent  of  the  steamship  company,  and  the  latter 
company  is  held  liable  for  the  loss.  Maskos  vs.  Steamship  Co,, 
II  W.  N.,  420.     I S  Phila.,  488. 

II.  Neglect  to  protect,  i.  It  is  a  complete  defence  to 
an  action  against  a  common  carrier  for  loss  of  baggage,  to 
show  that  the  baggage  was  destroyed  by  an  extraordinary 
flood,  which  amounted  to  an  act  of  God.  Long  vs.  R.  R.,  147 
Pa.,  243.  2.  After  baggage  has  been  landed  by  a  steamship 
on  its  wharf,  the  owner  has  a  reasonable  time  to  remove  it, 
during  which  the  liability  of  the  steamship  company  as  an 
insurer  continues.  Subsequently,  its  liability  becomes  modi- 
fied, and  it  is  only  bound  to  use  ordinary  care  to  protect 
the  baggage.  Where  a  fire  took  place  at  the  wharf,  not 
through  the  defendant's  negligence,  and  the  baggage  was 
burned,  the  owner  could  not  recover,  as  he  had  neglected  to 
remove  his  goods  within  a  reasonable  time.  National  Line 
Steams/dp  Co.  vs.  Smart,  107  Pa.,  492.  3.  An  ocean  steam- 
ship company  is  not  responsible  as  a  common  carrier  or  an 
innkeeper  for  the  baggage  of  a  passenger  which  he  keeps  in 
his  own  possession  in  his  state  room,  but  must  answer  in  such 
cases  for  its  negligence,  like  other  bailees  for  hire.  American 
Steatnship  Co,  vs.  Bryan,  83  Pa.,  446.  4.  A  common  carrier 
may  limit  his  liability  by  notice  to  passengers,  that  the  baggage 
is  at  their  own  risk.  Bingham  vs.  Rogers,  6  W.  &  S.,  495. 
Laing  vs.  Colder,  8  Pa.,  484. 

III.  Neglect  TO  VALUE,  i.  A  person  who  sends  bag- 
gage by  a  common  carrier  is  not  bound  to  declare  its  value. 
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unless  required  to  do  so.  The  place  of  the  performance  of  a 
contract  gives  the  law  of  its  performance.  Where  a  trunk 
was  checked  in  Philadelphia  for  Atlantic  City,  N.  J.,  and  was 
lost  by  the  railroad  company,  held,  that  as  the  contract  was  to 
be  performed  in  New  Jersey  by  a  New  Jersey  corporation,  the 
Pennsylvania  act  of  April  ii,  1867,  did  not  apply,  but  the 
liability  of  the  company  was  to  be  determined  by  the  law  of 
New  Jersey.  Brown  vs.  Camden  &  Atlantic  R.  i?.,  83  Pa., 
316.  2.  Where  a  trunk  entrusted  to  a  railroad  company  was 
lost,  and  no  proof  given  of  when  or  how  lost,  there  is  an 
inference  of  negligence  or  fraud  on  the  part  of  the  carrier  or 
his  agent.  Where  the  trunk  contained  specie,  it  is  not  incum- 
bent on  a  passenger  to  inform  the  carrier  of  its  contents,  and 
an  advertisement  in  English  that  the  carrier  is  only  responsi- 
ble for  wearing  apparel  taken  as  baggage  will  not  affect  one 
who  cannot  speak  the  language.  R.  R.  Co,  vs.  Baldaitf^  16 
Pa.,  68.  3.  Baggage  is  not  strictly  confined  to  clothing,  but 
includes  many  other  articles  of  comfort  and  convenience,  as 
even  a  gun  and  fishing  tackle.  The  right  to  carry  tools  as 
baggage  is  open  to  abuse,  but  the  reasonable  tools  of  a  car- 
penter or  other  mechanic  carried  in  his  trunk,  which  has  been 
lost  by  a  stage-coach  company,  may  be  deemed  baggage. 
Porter  vz,  Hildebrand,  14  Pa.,  129.  4.  In  a  suit  to  recover 
tlie  value  of  a  trunk  lost  from  a  stage-coach,  the  plaintiff,  ex 
necessitate  rei,  is  competent  to  prove  the  contents  of  his  trunk, 
except  as  to  money  deposited  there,  and  the  value  of  the  arti- 
cles. A  notice  that  "  all  baggage  is  at  the  risk  of  the 
owner,"  will  not  excuse  the  carrier  from  the  exercise  of  care, 
and  he  will  be  responsible  for  negligence.  McGill  vs.  Rowand^ 
3  Pa.,  451.  David  vs.  Moore,  2  W.  &  S.,  230.  Whitesellvs. 
Crane^  8  Idem,  369. 

BaU. 

I.  Neglect  to  perfect,  i.  A  recognizance  of  bail  in 
error  defective  in  form  may  derive  validity  from  the  consent, 
express  or  implied,  of  the  parties  intended  to  be  affected 
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thereby.  Where,  however,  the  defendant  in  error  treats  the 
recognizance  as  a  nullity,  issues  execution  and  proceeds  as 
though  no  recognizance  has  been  given,  such  conduct  consti- 
tutes a  good  defence  to  an  action  upon  it.  Allen  vs.  Kellam, 
94  Pa.,  253.  2.  The  rule  of  the  supreme  court  provides,  that 
the  defendant  in  error  or  appellee  may,  within  twenty  days 
after  notice  of  the  taking  of  bail  in  error,  except  to  its  suffi- 
ciency, and  new  bail  must  be  put  in  or  the  old  bail  must  jus- 
tify within  ten  days  after  exception  taken,  or  the  writ  of  error 
shall  not  be  a  supersedeas  of  the  execution.  Greenough  vs. 
Kase^  6  W.  N.,  254.  4.  Bail  in  error  need  not  consist  of  real 
estate  or  be  situate  within  the  county.  Moodie  vs.  Ashland 
Bank,  I  W.  N.,  324.  3.  Bail  in  error  are  not  liable  on  their 
recognizance  where  the  writ  of  error  is  non-prossed  under  the 
rule  of  court  because  of  their  neglect  to  justify.  Tilden  vs. 
Worrell,  30  Pa.,  272. 

II.  Neglect  of  defendant  to  appear,  i.  It  is  in  the 
discretion  of  the  court,  in  any  stage  of  a  trial  in  the  criminal 
court,  to  call  the  defendant  and  forfeit  his  recognizance.  On 
the  continuance  of  a  case,  the  court  should  have  the  bail 
renewed  or  commit  the  defendant.  A  surety's  obligation  does 
not  continue  to  a  term  to  which  the  case  is  continued  without 
his  express  consent.  Mishler  vs.  Comm.,  62  Pa.,  56. 
2.  Special  bail  has  until  the  quarto  die  post  the  return  day  of 
the  writ  to  surrender  the  principal.  If  the  plaintiff  consents 
to  accept  the  surrender,  he  should  enter  an  exoneretur.  McClurg 
vs.  Bowers,  9  S.  &  R.,  24.  3.  Where  bail  is  taken  for  the 
^>pearance  of  a  prisoner  at  an  examination  before  a  justice  of 
the  peace,  and,  pending  such  examination,  the  prisoner 
escapes,  the  bail  is  not  released,  because  he  has  produced  the 
party  at  the  place  and  time  designated  for  the  hearing.  A 
clause  is  usually  now  inserted  in  the  bond,  "  and  that  he 
shall  not  depart  without  leave/'  Comm,  vs.  Ross,  6  S.  &  R., 
427.  4.  A  defendant  arrested  under  the  act  of  July  12,  1842, 
gave  bond  ibr  his  appearance  at  a  meeting  before  a  justice.  At 
that  meeting  he  appeared,  but  absconded  before  the  hour  of  an 
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adjourned  hearing.     The  bond  was  not  forfeited,  as  its  condi- 
tions had  been  fulfilled.     Noble  vs.  Long,  4  W.  N.,  61. 

III.  Neglect  by  the  substitution  of  money.  Bail,  for 
an  appeal  from  an  award  of  arbitrators  or  a  justice  cannot  be 
substituted  by  a  deposit  in  money.  No  authority  exists  to 
release  bail  from  the  performance  of  specific  acts,  as  in  replevin, 
by  substituting  money.  There  are  cases,  however,  in  which 
the  court  may  treat  the  bail  as  released  on  payment  of  money 
into  court  by  its  permission,  but  these  are  cases  in  which  the 
condition  is  for  the  payment  of  money.  Cummings  vs.  Gann^ 
52  Pa.y  489. 

Bailment. 

I.  Neglect  in  defining,  i.  A  bailment  is  the  deliver- 
ing of  goods  or  other  personal  estate  for  use,  keeping,  or  some 
other  trust,  where  the  general  property  does  not  pass.  To 
bring  a  case  of  larceny  by  bailee  within  the  act  of  i860,  in 
addition  to  the  fraudulent  disposal  of  the  property,  it  must  be 
proved  that  there  was  such  a  delivery  of  the  property  as  to 
divest  the  owner  of  possession,  and  vest  it  in  the  bailee  for 
some  time,  and  that  at  the  expiration  of  that  time  the  identical 
property  was  to  be  restored  to  the  owner.  Krause  vs.  Comm.^ 
93  Pa.,  418.  2.  Where  possession  of  a  chattel  is  given  and 
the  title  remains  as  security  for  payment,  the  contract  is  a  con- 
ditional sale  and  not  a  bailment.  Wire  Machine  Co.  vs. 
Crowell^  2  Pa.  County,  208.  3.  The  fundamental  distinction 
between  a  bailment  and  a  sale  is,  that  in  the  former  the  sub- 
ject of  the  contract,  although  in  an  altered  form,  is  to  be 
restored  to  the  owner,  whilst  in  the  latter  there  is  no  obliga- 
tion to  return  the  specific  article  or  its  product.  If  a  miller, 
with  whom  is  bailed  the  wheat  of  others,  so  commingles  it 
with  his  own  that  the  identity  cannot  be  traced,  the  incon- 
venience of  the  confusion  is  thrown  upon  him ;  where,  how- 
ever, the  owners  have  assented  to  the  commingling,  each 
remains  the  owner  of  his  share  in  the  mass.  A  delivery  on 
trial  is  a  bailment,  and  not  a  fraud  upon  creditors,  as  no  title 
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passes.     Bretz  vs.  Diehl^  Wj  Pa.,  589.     Moore  ws.  Laird,  14 
Lancaster  Bar,  51.     4.  Machinery  was  delivered  under  a  con- 
tract termed  a  lease,  the  lessee  promising  to  pay  a  sum  certain 
in  instalments,  as  hire ;  and  in  case  the  instalments  should  be 
unpaid  when  due,  the  lessor  might  take  the  machinery  with^ 
out  trespass,  the  hire  then   unpaid   to   be  forfeited.     There 
being  no  express  stipulation  for  a  return  of  the  property  to  the 
alleged  lessor  at  the  end  of  the  term,  the  transaction  was  a 
conditional  sale,  not  a  bailment,  and  the  property  was  subject 
to  an  execution  against  the  bailee.     FarquJiar  vs.  McAlery, 
142  Pa.,  234.    5 .  A  bailee  in  Pennsylvania  is  any  one  entrusted 
with  the  possession  of  property  for  a  time.     Thus,  where  the 
personal  property  of  a  defendant  in  an  execution  was  pur- 
chased by  a  friend,  who  permitted  him  to  retain  and  use  it 
until  demanded ;  and  being  so  entrusted,  he  appropriated  it  to 
his  own  use,  he  was  held  guilty  of  larceny.     Contm.  vs.  Chat- 
hams.     50  Pa.,  181.     6.     Where  a  person  receives  a  chattel 
for  a  speciiied  time,  and  agrees  to  pay  for  its  use,  and,  further, 
to  purchase  it  during  or  at  the  expiration  of  said  period,  the 
contract  is  one  of  bailment  and  not  of  sale.     As  such  a  con- 
tract does  not  vest  any  title  in  the  bailee  at  the  time  he  takes 
possession,  is  is  not  void  as  against  his  creditors.     Dando  vs. 
Foulds,  105   Pa.,   74.      7.  An  owner   of  personal   property 
who  delivers  it  into  possession  of  another,  to  be  used  in  the 
service  and  under  the  direction  of  the  former,  with  the  under- 
standing that  the  proceeds  for  such  use,  when  they  amount  to 
the  worth  of  such  personal  property,  that  then  the  propert}' 
shall  belong  to  the  party  thus  taking,  held,  that  such  a  trans- 
action does  not  amount  to  a  conditional  sale,  but  the  relation 
of  bailer  and  bailee  exists  between  the  parties,  and  the  prop- 
erty cannot  be  sold  on  an  execution  against  the  latter.     Ster- 
Ung  vs.  Goodrich,  5  Luzerne  Register,  8 1 .     Kleber  vs.  Ward,  7 
Ideniy  218.     8.  It  is  a  fraud  per  se  for  a  bailee  to  convert  to 
his  own  use  the  property  of  another.     The  conversion  is  prima 
facie  evidence  of  the  fraud.      Larceny  involves    something 
more.     It  requires  the  ammus  furandi.      There  must  be  a 
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felonious  taking.  No  so  with  larceny  as  bailee.  It  requires 
merely  a  fraudulent  conversion.  Hutchison  vs.  Cotnm,^  82 
Pa.,  484.  9.  A  bailee  is  the  qualified  or  special  owner  of  the 
thing  bailed.  He  stands  in  the  place  of  the  owner,  and  has 
acquired  a  temporary  ownership.  The  trespasses  of  cattle 
entrusted  to  him  are  his  trespasses.  Rossell  vs.  Cotton,  31 
Pa.y  528.  10.  A  bailment  is  founded  upon  contract,  express 
or  implied,  and  a  justice  of  the  peace  has  jurisdiction.  If 
injury  happen  to  property  in  the  hands  of  the  bailee,  the 
interference  of  the  bailor  to  remedy  the  evil  will  not  release 
the  bailee  from  liability  for  his  negligence.     Todd  vs.  FgUy^ 

7  W.,  542. 

II.  Neglect  to  part  with  title  to  goods,  i.  Pos- 
session under  a  mere  bailment  for  hire  is  not  a  constructive 
fraud.  A  leased  a  piano  to  B  for  a  rent  payable  quarterly; 
the  lease  to  terminate  if  the  rent  was  not  paid,  with  privilege 
to  B  to  buy,  deducting  from  the  price  all  sums  paid  for  rent, 
A  meanwhile  to  retain  the  ownership.  The  piano  being  in 
possession  of  B  was  sold  for  taxes  against  him.  Held,  that 
the  sale  did  not  divest  A's  ownership,  and  that  no  declarations 
of  the  bailee  that  the  piano  was  his  could  affect  A.  Crist  vs. 
Kleber,  79  Pa,,  290.  Enlcw  vs.  Klein,  79  Pa,,  488.  2.  Where 
a  person  receives  goods  under  an  agreement,  by  which  he  is 
to  keep  them  during  a  certain  period,  and  if  within  that  time  he 
pays  for  them  he  is  to  become  the  owner,  but  otherwise  he  is 
to  pay  for  the  use  of  them,  he  receives  them  as  bailee,  and  the 
property  in  the  goods  is  not  changed  until  the  price  is  paid. 
Hamilton  vs.  Billington,  163  Pa,,  76.  3.  Where  goods  are 
entrusted  to  bailees,  the  owner  does  not  lose  his  property  by  a 
breach  of  trust  in  the  mandatory.  Davis  vs.  Bigler,  62  Pa., 
242.  4.  Bailment  protects  the  property  of  the  bailor  in  the 
possession  of  the  bailee  from  the  execution  of  the  latter's  cred- 
itors, even  when  a  concurrent  agreement  exists  to  deliver  to  the 
bailee  a  bill  of  sale  for  the  goods  when  he  shall  have  fully 
paid  for  them.  Collender  Co,  vs.  Werts,  2  Montgomery  Co., 
93.     3  Idem,  too.     5.  If  the  notice  contain  no  evidence  or 
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claim  of  title,  the  bailee  is  not  justified  in  refusing  to  deliver 
goods  to  his  principal,  or  in  demanding  from  him  a  bond  of 
indemnity.  Susquehanna  Boom  Co.  vs.  Royers,  3  W.  IT., 
478.  6.  On  application,  the  court  will  order  a  bill  of  particu- 
lars furnished  of  goods  alleged  to  have  lefl  in  the  custody 
of  a  bailee  for  hire.     Carr  vs.  Heacock,  12  W.  N.,  305. 

III.  Neglect  of  gratuitous  bailee,  i.  Where  a 
bailment  is  for  the  sole  benefit  of  the  bailor,  the  bailee  is 
answerable  only  for  gross  neglect ;  when  solely  for  the  benefit  of 
the  bailee,  he  is  responsible  for  slight  neglect ;  when  recipro- 
cally beneficial  to  both,  the  bailee  is  responsible  for  ordinary 
neglect.  Carlisle  Bank  vs.  Graham,  79  Pa.,  106.  2.  A  bail- 
ment for  hire,  where  no  hire  is  paid,  exists  in  such  cases  only 
where  the  bailment  is  a  necessary  incident  of  the  business  in 
which  the  bailee  makes  profit,  as  in  the  case  of  a  customer 
and  storekeeper.  The  bailment  in  such  cases  is  reciprocally 
beneficial  to  both  parties,  and  the  law  requires  ordinary  dili- 
gence on  the  part  of  the  bailee  and  makes  him  responsible  for 
ordinary  n^lect  Woodruff  \s.  Painter,  150  Pa.,  91.  3.  A 
mere  depositary  without  special  contract  or  reward  is  liable  for 
the  I0S3  of  the  deposit  only  in  case  of  gross  negligence,  which 
is  equivalent  to  fraud.  The  degree  of  care  of  such  depositary 
is  that  which  he  bestows  on  his  own  goods.  A  bank  which 
was  such  depositary  and  exercising  that  degree  of  care  is  not 
liable  for  a  larceny  of  the  deposit,  even  by  its  own  officers. 
Negligence  as  a  ground  of  liability  must  be  such  as  enters  into 
the  cause  of  loss.  ScoU  vs.  Chester  Valley  Bank,  72  Pa.;  471 
4.  The  bailee  without  reward  is  not  bound  to  ordinary  dili- 
gence, is  not  responsible  for  that  care  which  every  attentive  and 
diligent  person  takes  of  his  own  goods,  but  only  for  that  care 
which  the  most  inattentive  take.  Allentown  Bank  vs.  Rex,  89 
Pa.,  312.  Tompkins  v^.  Saltmarsh,  148.  &  R.,  275.  5.  In 
the  case  of  a  naked  deposit,  without  reward  or  advantage,  the 
bailee  is  liable  only  for  his  gross  negligence  or  breach  of  faith ; 
a  negligence,  which  in  its  effect  on  contracts,  is  equivalent  to 
fraud.     He  must  exercise  the  same  degree  of  care,  which  he 
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uses  towards  his  own  property  of  a  similar  kind.  Uoyd  vs. 
Bank,  15  Pa,,  176.  6.  A  gratuitous  bailee  or  mandatory  is 
liable  only  for  fraud  or  for  such  gross  negligence  as  amounts 
to  fraud.  At  common  law  he  is  liable  in  all  cases  of  mis- 
feasance, but  not  in  any  case  of  non-feasance.  Hibemia  Assn, 
vs.  McGrath,  154  Pa.,  296.  N.  Y,  Tartar  Co.  vs.  French, 
Idem,  273.  7.  Where  a  man  undertakes  to  perform  a  gra- 
tuitous act,  from  which  he  is  to  receive  no  benefit,  and  the 
benefit  solely  accrues  to  the  bailor,  the  bailee  in  such  case  is 
only  liable  for  gross  negligence,  dolo  proximus,  a  practice  equal 
to  a  fraud.  It  is  that  omission  of  care  which  even  the  most 
thoughtless  men  never  fail  to  take  of  their  own  concerns. 
Tompkins  ws,  Saltmarsh,  14  S.  &  R,,  275.  Schwartz  vs.  Hauser, 
1 5  Lancaster  Bar,  34.  8.  A  bailee  without  hire,  responsible 
only  for  the  most  ordinary  care,  cannot  use  the  bailment  for 
his  own  purposes  or  needlessly  expose  it.  Persch  vs.  Quiggle, 
57  Pa.,  248.  9.  Where  bonds  of  a  customer  were  entrusted 
to  the  custody  of  a  national  bank  without  reward  and  were 
lost  through  the  gross  carelessness  of  the  bailee,  the  bank  was 
held  responsible.     Carlisle  Bank  vs.  Graham,  8  W.  H.,  261. 

IV.  Neglect  by  commingling  or  selling  the  goods, 
I .  If  a  party  having  charge  of  the  property  of  others  so  con- 
founds it  with  his  own  that  the  line  of  distinction  cannot  be 
traced,  all  the  inconvenience  of  the  confusion  is  thrown  upon 
him.  Bretz  vs,  Diehle ,  117  Pa.,  589.  2.  The  law  implies  a 
contract  that  the  bailee  will  perform  the  work  skilfully,  and 
return  the  chattel  faithfully  on  payment  for  his  service.  If  the 
bailee  sell  or  pawn  the  bailment'  it  is  a  breach  of  his  fidelity 
to  the  bailor,  and  he  forfeits  his  right  of  lien.  A  private  sale 
to  pay  the  lien  would  not  carry  the  title  to  the  purchaser. 
Rodgers  vs.  Grothe,  58  Pa.,  414. 

V.  Neglect  resulting  in  loss  of  goods,  i.  Bailees 
may  be  responsible  for  accidents  by  special  contract,  but  the 
general  rule  in  case  of  bailments  is,  that  if  the  thing  hired  is 
lost  or  injured  by  inevitable  casualty  or  by  superior  force  and 
without  any  fault  of  the  hirer,  he  is  exonerated  from  all  risk. 
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Hoy  vs.  Haii,  91  Pa.,  91.  2.  Goods  were  transported  under 
a  bill  of  lading  from  New  York  to  Philadelphia  and  landed  at 
the  transporter's  wharf.  After  landing  they  were  lost. 
Although  the  liability  of  the  transporters  as  common  carriers 
may  have  ceased,  they  would  be  liable  as  bailees,  unless  they 
proved  that  the  goods  had  been  lost  without  their  negligence. 
Skeni  vs.  PMa.  Propeller  Co.,  60  Pa.,  109.  3.  A  bailee 
cannot  stipulate  against  liability  for  his  own  negligence. 
Liability  for  the  loss  of  a  bailment  without  compensation  arises 
only  on  proof  of  gross  negligence  or  want  of  ordinary  care. 
Lancaster  Co,  Bank  vs.  Stnith,  62  Pa.,  47.  4.  With  certain 
exceptions  as  to  innkeepers  and  common  carriers,  it  would 
seem  that  the  burden  of  proof  of  negligence  is  on  the  bailor ; 
and  proof  merely  of  the  loss  is  not  sufficient  to  put  the  bailee 
on  his  defence.  The  law  is,  that  every  person  is  presumed  to 
do  his  duty  until  the  contrary  be  proved.  Farnham  vs.  Cafnden 
6r  Amboy  R.  R.,  55  Pa.,  61.  5.  A  bailee  for  hire,  who  uses 
due  diligence  in  keeping  goods,  is  not  liable  if  they  are  stolen. 
The  burden  of  proof  of  showing  what  became  of  an  article 
received  is  on  the  depositary.  W/ute  vs.  Bank,  4  Brewster,  234. 
6.  By  the  statute  of  June  13,  1874,  bailees  are  not  responsible 
to  the  owners  of  goods  entrusted  to  them,  when  the  goods 
are  taken  from  them  by  due  process  of  law.  Lemont  ws,  R.  R., 
18  W.  N.,  431.  7.  If  a  bailee  for  hire  return  the  property  in 
a  damaged  state,  and  fails  to  satisfactorily  explain  how  the 
accident  happened,  the  law  authorizes  the  presumption  of 
negligence  on  his  part.  But  if  he  shows  the  occasion  of  the 
injury,  it  then  devolves  on  the  plaintiff  to  prove  negligence, 
unskiliiilness  or  misconduct.  The  bailee  in  hiring  the  prop- 
erty impliedly  undertakes  to  observe  due  care  in  its  use. 
Logan  vs.  Matthews,  6  Pa.,  417.  8.  If  the  goods  in  the 
hands  of  a  bailee  are  lost  by  the  fraud  or  the  wilful  or  wanton 
conduct  of  the  bailee,  the  bailor  may  sue  in  assumpsit  on  the 
contract  or  in  an  action  ex  delicto  for  the  tort.  Zell  vs.  Dunkle, 
156  Pa.,  353.  9.  An  action  of  trover  lies  against  a  bailee, 
who,  after  notice  of  the  rights  of  an  owner  to  goods  in  his 
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possession,  delivers  such  goods  to  another,  even  if  such  other 
be  the  original  bailor.  Weston  vs.  Transit  Co.^  19  W.  N., 
378.  10.  Damages  are  recoverable  by  a  bailor  for  time  spent 
and  expenses  incurred  in  searching  for  property  wrongfully 
taken  from  a  bailee.  Heitzinan  vs.  DivU^  1 1  Pa.,  267. 
1 1 .  Where  one  hired  a  horse  and  wagon  to  go  to  a  place  by  a 
specified  route,  and  he  deviated  therefrom  and  stopped  at 
another  place,  where  the  team  was  destroyed  by  an  accidental 
fire,  held,  that  the  hirer  was  liable  in  trover  for  the  value  of 
the  team.  Brown  vs.  Baker ^  15  W.  N.,  60.  12.  A  bailee 
of  collateral  securities,  held  in  pledge  of  a  debt,  is  bound  to 
ordinary  care  and  diligence  in  their  safe  keeping.  What  is 
ordinary  care  varies  with  circumstances  ;  the  value  of  securities, 
the  opportunities  for  abstracting  them,  the  facilities  of  burglary 
between  Saturday  and  Monday,  are  proper  subjects  of  inquiry 
by  the  jury.  Ordinary  diligence  is  required  of  the  pawnee 
and  no  more ;  consequently  he  is  liable  for  ordinary  neglect 
in  keeping  the  pawn.  The  mere  fact  of  theft  establishes 
neither  responsibility  nor  irresponsibility  in  the  bailee  or 
pawnee.  If  the  theft  is  occasioned  by  any  negligence  the 
bailee  is  responsible.  Ordinary  diligence  is  not  disproved, 
even  presumptively,  by  larceny.  Erie  Bank  vs.  Smith,  8 
Phila.,  68.  3  Brewster,  9.  Heaton  vs.  Knowles,  14  W.  N., 
74.     Swartz  vs.  Houser,  10  W.  N.,  434. 

VI.  Neglect  TO  PROTECT  goods  stored,  i.  A  bailee 
for  hire  who  receives  goods  for  storage  is  bound  to  exercise 
ordinary  diligence  and  care,  but  he  is  not  liable  for  the  loss  of 
the  goods  by  fire,  unless  the  fire  was  caused  by  his  own  neg- 
ligence. The  failure  to  keep  a  watchman  is  not  negligence 
in  such  case.  Tower  ws.  Storage  Co,^  159  Pa.,  106.  2.  In 
an  action  on  a  warehouse  receipt  to  recover  damages  for  the 
non-delivery  of  the  goods  stored,  the  burden  is  on  defendants 
to  show  that  the  goods  were  delivered  to  somebody  by  the 
authority  of  the  plaintiff,  or  that  they  disappeared  with  his 
knowledge  and  consent.  Hoeveller  vs.  Myers,  158  Pa.,  461. 
3.  The  owner  of  a  chattel  cannot,  apart  from  legal  process,  be 
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divested  of  his  title  to  it,  except  through  some  unlawful  or 
improvident  act  of  his  own.  Where  the  owner  of  a  piano 
deposited  it  with  a  second-hand  furniture  dealer  for  storage, 
and  the  latter  person  had  the  piano  sold  at  auction  to  a  bona 
fide  purchaser  without  knowledge  who  was  its  owner,  held, 
that  the  owner  could  recover  the  instrument  by  replevin  from 
the  purchaser.  Qtdnn  vs.  Davis,  78  Pa.,  15.  4.  The  rule  is 
that  when  a  loss  has  been  proved  or  when  goods  are  injured, 
the  law  will  not  intend  negligence.  The  bailee  is  supposed  to 
have  acted  according  to  his  trust  until  the  contrary  is  shown. 
But  the  bailee  must  clearly  prove  the  goods  to  have  been  lost 
and  how  lost.  (This  was  the  case  of  a  trunk  left  for  storage 
with  a  warehouseman).  Clark  vs.  Spence,  10  W.,  336. 
5.  In  an  action  on  the  case  of  a  bailee  for  hire  to  recover 
damages  arising  from  the  negligent  use  of  t^ie  thing  bailed, 
the  defendant  will  be  discharged  on  common  bail.  McCauley 
vs.  Salmon,  14  PhiUu,  131. 

VII.  Neglect  to  make  payments,  i.  A  purchase  of 
furniture  was  made  for  a  stipulated  price  and  the  articles  were 
charged  against  the  purchaser.  The  delivery,  however,  was 
made  upon  a  written  agreement  by  the  purchaser  to  make 
pa3mients  of  a  certain  sum  weekly  until  the  price  of  the  furni- 
ture was  paid ;  the  goods  enumerated  to  remain  the  property 
of  the  vendor,  subject  to  removal  by  him  upon  failure  of  the 
purchaser  to  make  any  or  all  payments.  The  purchaser  failed 
to  make  any  payment,  and  finally  sold  the  goods  to  a  third 
party  without  notice  of  the  agreement.  The  vendor  brought 
replevin  against  the  third  party,  and  the  court  decided  the 
transaction  was  not  a  bailment  but  a  sale,  and  the  original 
vendor  could  not  recover.  Stadtfeld  ws.  Huntsman,  92  Pa,, 
53.  Brunswick  CI?,  vs.  Hoover,  95  Pa.,  508.  2.  A  married 
woman  entered  into  a  written  contract  with  a  sewing  machine 
company  for  a  machine,  in  which  it  was  agreed  that  the  con- 
tract was  one  of  renting  only,  and  not  a  conditional  sale. 
Should  she  not  pay  the  rent  for  a  definite  time  no  title  vests 
in  her,  and  the  company  may   reclaim  possession  of  the 
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machine.  Held,  that  this  contract  was  a  bailment  and  not  a 
sale,  and  in  default  of  the  payment  of  the  purchase  money  for 
the  machine,  she  had  no  title  to  it,  and  with  her  husband  was 
liable  in  an  action  of  trover  for  their  refusal  to  permit  the 
company  to  take  the  machine.  Wheeler  Manfg,  Co,  vs.  Heil, 
ii5Pa«y  487. 

VIII.  Neglect  of  bailee  to  deliver  goods,  i.  A 
bailee  who  has  received  property  to  hold  as  security  for  the 
payment  of  a  debt  is  under  no  obligation  to  return  it,  until 
demand  made,  or  at  least  until  he  has  notice  that  the  debt,  as 
security  for  which  he  holds  the  pledge,  has  been  discharged. 
Dewari  vs.  Masser,  40  Pa.,  305.  2.  Where  goods  have  been 
converted  by  a  bailee,  it  is  presumed  to  be  wrongful,  and  trover 
may  be  maintained  without  a  previous  demand.  The  gist  of 
the  action  of  trover  is  the  wrongful  conversion,  although  the 
taking  away  may  have  been  lawful.  Waring  vs.  Penna.  R. 
R.,  76  Pa.,  491.  3.  A  dyer  received  from  a  customer  goods 
to  dye  and  gave  this  ticket :  **  No  goods  delivered  without 
return  of  this  ticket.  Good  for  one  year."  Held,  that  the 
contract  for  delivery  was  not  binding  after  the  year.  The 
demand  should  have  been  made  during  that  period.  Lance 
vs.  Griner^  53  Pa.,  204.  4.  Goods  deposited  with  a  trades- 
man or  artisan  for  manufacture  or  repair  are  subject  for  the 
work  done  on  them  to  a  specific  lien.  It  exists  equally  where 
there  is  an  agreement  to  pay  a  stipulated  price  or  only  an 
implied  contract  to  pay  a  reasonable  price.  Matkias  vs. 
Sellers,  86  Pa.,  491. 

Bank  Checks. 

I.  Neglect  in  signature  or  endorsement.  i.  The 
addition  of  letters,  such  as  •*  Fr"  to  the  signature  of  the 
drawer  of  a  check,  do  not,  of  their  own  force,  qualify  his  direct 
and  personal  liability  ;  they  are,  in  legal  contemplation,  mean- 
ingless. Barclay  vs.  Parsley ,  no  Pa.,  13.  2.  The  mere 
acceptance  or  payment  of  forged  paper  is  no  longer  of  itself 
a  bar  to  the  recovery  of  the  money  by  the  party  paying,  even 
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though  it  be  a  bank,  nor  is  such  party  absolutely  bound  to 
discover  and  give  notice  of  the  forging  on  the  very  day  of 
payment.  All  that  he  need  do  is  to  give  notice  promptly 
according  to  the  usage  of  the  business.  Iran  Ciiy  Bank  vs. 
Bank,  159  Pa.  I  46.  3.  Where  a  drawer  of  a  check  adds  a 
title,  such  as  "  president "  or  "  chairman,"  to  his  name,  he 
would,  it  is  true,  be  liable  personally  for  its  payment  if  it  were 
in  the  hands  of  a  stranger,  but,  in  the  hands  of  the  payee,  in 
payment  of  a  debt  due  him  by  a  committee  of  which  the 
maker  was  chairman,  or  of  a  company  of  which  he  was  pres- 
ident, the  payee  must  have  recourse  to  the  principals.  Seyferi 
ws.Lawe^  7  W.  N.,  39.     Markley  vs.  Quay,  8  W.  N.,   145. 

4.  Where  a  bank  has  paid  out  a  depositor's  money  upon 
checks,  upon  which  the  endorsement  of  the  payee  was  forged, 
m  an  action  thereon  by  the  depositor  against  the  bank,  it  is  no 
ddence  to  show  that  the  plaintiff  has  obtained  some  collateral 
security  to  reimburse  him  for  his  loss,  if  nothing  has  been 
realized  out  of  the  security.  West  Phila,  Bank  vs.  Green, 
3  Pennypacker,  456.    Houston  vs.  Allen,  3   W.  N.,  134. 

5.  Where  forged  checks  are  drawn  on  the  Federal  treasury,  the 
government,  just  as  an  individual,  should  at  once  give  notice  of 
the  forgery.  U,  S.  vs.  Central  Bank,  10  W.  N.,  84.  6.  Where 
the  servant  of  the  payee  of  a  check  endorsed  his  master's  name 
thereon,  without  authority,  and  obtained  the  money  therefor, 
held,  that  the  payee  could  recover  from  the  bank  the  amount 
of  the  check.     Seventh  National  Bank  vs.  Cook,  73  Pa.,  483. 

20  Pittsburg  Journal,  193. 

II.  Neglect  in  certifying,  i.  Whera,  upon  the  face  of 
a  check,  it  is  apparent  that  it  was  not  drawn  in  the  usual  course 
of  business,  that  it  was  not  a  commercial  check,  a  cashier  has 
no  authority  to  certify  such  a  check,  and  such  certificate  is 
not  binding  upon  the  bank.  Darseyws,  Abrams,  85  Pa.,  299. 
2.  Where  the  agent  of  a  banking  firm  is  authorized  to  certify 
the  checks  of  drawers  with  sufficient  funds,  the  fact  that  he 
certifies  checks  where  the  drawer  has  no  funds  will  not  relieve 
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the  bank   from  responsibility  to  innocent  holders.     Hill  vs. 

Trust  Co,,  108  Pa.,  i. 

III.  Neglect  in  accepting,  i.  The  giving  of  a  check 
of  a  third  person  is  not  necessarily  payment  of  the  debt  for 
which  it  is  received,  and,  in  the  absence  of  an  agreement,  the 
presumption  is  that  it  is  only  conditional  payment.  Briggs 
vs.  Holmes,  21  W.  N.,  11.  2.  The  holder  of  a  check, 
payment  of  which  had  been  refused  for  want  of  funds,  passed 
the  same  to  his  vendor,  stating  there  was  nothing  wrong  about 
it  Held,  the  suppression  of  the  facts  was  fraudulent,  and  a 
recovery  might  be  had  on  the  original  contract  of  sale.  Martin 
vs.  Pennocky  2  Pa.j  376.  3.  When  a  prothonotary  takes  a 
check  as  money,  and  treats  it  as  such  in  his  entries,  he  takes 
the  responsibility  upon  himself  Wilson  vs.  Getty,  27  Pittsburg 
Journal,  128.  4.  A  check  given  in  pursuance  of  a  bet  is 
void,  though  in  the  hands  of  an  innocent  third  party  for  value. 
Durr  ws,  Barclay,  8  Pa.  County,  285. 

IV.  Neglect  by  alteration,  i  .  In  the  absence  of  evi- 
dence to  the  contrary,  the  maker  of  negotiable  paper  is  pre- 
sumed to  have  issued  it  clear  of  all  erasures  and  alterations  ; 
and  the  burden  of  showing  that  a  blemished  instrument  was 
defective  when  issued  is  upon  the  holder.  When  it  is  apparent 
upon  the  face  of  a  bank  check  that  the  paper  at  the  place 
where  the  date  or  amount  of  it  is  written  is  defaced,  and  the 
date  or  amount  is  afterwards  written  therein,  and  especially 
where  the  words  are  cramped  to  fill  such  space,  the  burden  is 
on  the  holder  to  explain  the  alteration.  Nagle's  Estate,  134 
Pa,,  31.  2  Northampton  Co.,  73.  2.  If  the  maker  of  a  check 
issue  it  in  such  a  condition  that  it  can  easily  be  altered  without 
detection,  he  is  liable  to  a  bona  fide  holder,  who  takes  it  in  the 
usual  course  of  business.     Brown  vs.  Reed,  79  Pa.,  370. 

V.  Neglect  of  funds  to  meet.  i.  Uttering  a  bank 
check  payable  in  the  future,  with  an  assertion  that  mon^ 
would  be  deposited  in  bank  in  time  to  meet  it,  and  neglecting 
to  pay  the  check  when  due,  do  not  constitute  a  fraud,  entitling 
the  holder  to  commence  suit  by  an  attachment     False  repre- 
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sentadon  must  relate  to  existing  fiicts,  and  not  to  future  per- 
formance. Cluffws.  Gunniss,  17  Phila.,  323.  2.  It  is  fraud 
sufficient  to  authorize  an  attachment  under  the  act  of  1 869  for 
a  man  to  draw  and  deliver  a  bank  check  when  he  has  no  funds 
in  bank  to  meet  it.  EasUm  Bank  vs.  Wilson^  12  W.  N.,  336. 
3.  Giving  a  post-dated  check  and  neglecting  to  provide  for  it 
at  maturity,  although  funds  in  bank  were  directed  to  the  pay- 
ment of  other  checks,  will  not  entitle  the  payee  to  an  attach- 

• 

ment  under  the  act  of  1869.  The  distinction  between  a 
representation  of  an  existing  fact  and  a  promise  to  perform 
some  act  in  the  future,  is  vital.  The  one,  if  untrue,  is  a 
felse  pretence ;  the  other,  if  broken,  is  a  breach  of  contract. 
The  representation  that  a  draft  would  be  promptly  paid  when 
due  is  a  mere  promise,  which  can  never  be  interpreted  into  a 
fidse  pretence.  Cluff  vs.  Ginniss^  16  W.  N.,  65.  4.  The 
drawing  a  check  implies  that  the  drawer  has  sufficient  funds 
in  bank  to  meet  it.  If  this  be  not  so,  the  drawer's  engage- 
ment is  violated,  and  he  has  no  right  to  insist  on  the  formality 
of  a  demand  and  notice.  Sterrett  vs.  Rosencranz^  3  Phila.,  54. 
VI.  Neglect  to  present  for  payment,  i.  A  bill  of 
exchange  or  a  promissory  note  taken  after  the  day  of  payment 
subjects  the  holder  to  all  the  equities  attaching  to  it  in  the 
hands  of  the  party  from  whom  he  receives  it.  But  this  rule 
does  not  apply  to  a  check,  for  it  is  not  treated  as  overdue 
merely  because  it  has  not  been  presented  as  early  as  it  might 
be,  or  has  been  taken  by  the  holder  some  days  after  its  date. 
The  holder  of  a  bank  check  takes  it  subject  to  no  equities 
of  which  he  has  not  at  the  time  notice.  Strictly  speaking,  a 
check  is  not  due  until  payment  of  it  is  demanded,  and  there- 
fore it  is  not  overdue  until  it  has  been  presented  for  payment 
and  payment  refused.  A  bona  fide  holder  purchasing  a  check 
SK  days  after  its  date  for  a  valuable  consideration,  is  entitled 
to  hold  it  against  the  drawer,  even  it  had  been  obtained 
by  fiaud  upon  the  drawer.  Matthews  vs.  Foederer,  19  Phila., 
295.  2.  The  retention  of  a  check,  without  presentation  for 
payment,  for  a  considerable  time  after  its  date,  will  cast  dis- 
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credit  upon  it,  and  one  who  then  receives  it  will  be  put  upon 
inquiry.  The  lapse  of  two  or  three  days  after  its  date  was  not 
sufficient  to  put  a  party  who  received  the  same  for  a  valid 
consideration  upon  inquiry.  Laber  vs.  Steppacher^  103  Pa., 
81.  Bank  vs.  Woodward,  18  Pa.,  357.  3.  A  check  is  gener- 
ally designed  for  immediate  payment  and  not  for  circulation. 
It  is  the  duty  of  the  holder  to  present  it  for  payment  as  soon 
as  he  reasonably  may,  and  if  he  does  not,  he  keeps  it  at  his 
own  risk.  Fegley  vs.  McDonald^  89  Pa.,  128.  4.  Though 
the  acceptance  on  a  debt  of  a  check  or  note  is  but  a  condi- 
tional payment,  yet  such  acceptance  implies  an  undertaking 
of  due  diligence  in  presenting  for  payment;  and  in  case  of 
loss  from  want  of  such  diligence,  it  will  be  held  to  operate 
as  payment.  KUpatrick  vs.  Association^  1 19  Pa.,  30.  5.  The 
holder  of  a  bank  check  need  not  present  it  for  payment  until 
the  day  after  its  date  or  the  day  following  its  receipt  by  him. 
Doherty  vs.  Watson,  29  W.  N.,  32.  6.  Where  a  party  held  a 
bank  check  four  days  before  presenting  it  at  bank  for  pay- 
ment, held,  in  the  present  case,  he  was  not  guilty  of  laches. 
Piece  vs.  Daniel,  16  W.  N.,  35.  7.  Delay  in  the  presentation 
of  a  check  upon  a  bank  will  not  discharge  the  drawer  unless 
he  has  suffered  some  loss  or  injury  thereby,  as  by  the  failure 
of  the  bank.  The  drawer  should  be  notified  of  a  refusal  to 
pay.  The  holder  should  present  it  for  payment  within  a 
reasonable  time,  and  the  drawer  is  not  liable  without  notice  of 
its  dishonor.  Flemming  vs.  Denny ^  2  Phila.,  in.  Case  vs. 
Morris,  2  Phila.,  307.  8.  Where  the  owner  of  mortgaged 
property  caused  a  third  party  to  give  his  check  in  settlement 
of  the  mortgage,  and  the  mortgagee  failing  to  present  it  for 
payment  with  reasonable  diligence,  the  check  became  worth- 
less, the  drawer  having  withdrawn  his  deposit,  held,  that  the 
mortgage  debt  was  discharged.  Home  Building  Assn.  vs. 
Kilpatrick,  140  Pa.,  405.  9.  A  check,  unlike  a  bill  of 
exchange,  is  generally  intended  for  immediate  payment  and 
not  for  circulation,  and  therefore  it  becomes  the  duty  of  the 
holder  to  present  it  for  payment  as  soon  as  he  reasonably  may ; 
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he  keeps  it  at  his  own  peril ,  in  case  of  the  bank's  insolvency. 
What  is  a  reasonable  time  will  depend  upon  the  drcumstances, 
upon  the  time,  mode  and  place  of  receiving  the  check,  and 
the  relation  of  the  parties  between  whom  the  question  arises. 
Where  the  drawer,  the  payee  and  the  bank  are  all  in  the  same 
dty,  a  delay  of  three  days  in  presenting  the  check  for  payment 
after  its  date  is  unreasonable.  National  State  Bank  of  Camden 
vs.  Weil,  141  Pa.,  457.     4  Pa.  County,  346. 

VII.  Neglect  to  collect,  i.  The  receipt  of  a  check 
for  collection  involves  the  duty  of  due  diligence  on  the  part  of 
the  collection  bank,  and  if  the  money  is  lost  through  its  negli- 
gence, it  becomes  liable  for  the  same.  Hazlettws.  Bank,  25 
W.  N.,  282.  2.  Where  a  bank  check  is  deposited  with  a  bank 
by  a  customer  for  collection,  the  bank  is  bound  to  transmit 
such  check  to  an  independent  agent  for  collection,  with  instruc- 
tions to  present  it  for  payment,  and  if  payment  be  refused,  to 
return  it  at  once.  It  is  not  warranted  in  sending  to  the  bank 
itself  on  which  it  is  drawn,  and  in  accepting  from  such  bank 
a  draft  on  some  other  bank  in  payment.  Merchants'  Bank  vs. 
Goodman^  109  Pa.,  422.  3.  As  a  general  rule,  when  a  bank 
receives  a  check  from  one  of  its  depositors  for  collection,  it 
must  return  him  the  check  or  the  money.  The  collecting 
bank  has  no  right  to  receive  anything  except  money  in  pay- 
ment of  a  check,  unless  specially  authorized.  Pittsburg  Bank 
vs.  Askworth,  36  Pittsburg  Jotimal,  243.  4.  Where  bankers, 
the  drawees  of  a  check,  receive  it  direct  from  another  bank, 
agent  for  the  payee  for  its  collection,  the  drawees  having  in 
their  hands  sufficient  funds  of  the  drawer  to  pay  it,  and 
neglect  to  pay  it,  and  subsequently  fail,  the  sending  of  the 
check  direct  to  the  drawees  is  such  negligence  of  the  agent 
bank  as  will  prevent  the  payee  from  recovering  the  amount  of 
the  check  from  the  drawer.  Wagner  ws.  Crook,  167  Pa.,  239. 
S-  A  check  drawn  upon  a  banker  is  not  of  itself  an  appropria- 
tion of  the  funds  in  his  hands  belonging  to  the  drawer,  unless 
plainly  designated ;  especially  where  the  check  was  not  pre- 
sented until  the  fund  was  attached  for  a  debt  of  the  drawer. 
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however,  that  such  notice  is  unnecessary  when  the  drawer  had 
no  effects  in  the  hands  of  the  drawee  at  the  time  the  bill  or 
check  was  drawn,  as  the  drawer's  knowledge  that  it  would 
be  dishonored  was  tantamount  to  notice.  Case  vs.  Morris^ 
31  Pa,,  104. 

Banks. 

I.  Neglect  of  directors,  i.  The  acts  of  1850  and 
1867,  having  provided  a  mode  by  which  the  liability  of  bank 
officers  and  directors  for  neglect  and  malfeasance  is  to  be 
investigated  and  established,  no  other  remedy  than  that  pro- 
vided by  these  statutes  can  be  enforced.  Ahl  vs.  Rhoads^  84 
Pa.,  319.  2.  The  directors  of  a  bank,  who  had  impaired  its 
capital  stock  by  declaring  dividends,  were  held  personally  liable 
therefor,  under  the  act  of  March  25,  1824.  Gunkle's  Appeal, 
48  Pa.,  13.  3.  To  hold  bank  directors  responsible  for  loss, 
it  is  not  necessary  to  show  that  they  were  personally  guilty  of 
an  actual  fraud,  or  participated  in  the  fruits  thereof.  It  is 
their  duty  to  use  ordinary  diligence  to  acquaint  themselves 
with  the  business  of  the  bank.  The  protection  of  depositors 
requires  such  attention  on  their  part.  First  National  Bank  vs. 
Gregg,  27  Pittsburg  Journal,  26.  4.  An  action  by  a  stock- 
holder against  the  directors  of  a  bank  for  neglect  of  duty  by 
which  the  entire  capital  of  the  bank  was  lost,  but  charging  no 
act  of  negligence  by  which  the  plaintiff  was  especially  injured, 
cannot  be  maintained.  The  remedy  is  by  bill  in  equity  in  the 
name  of  the  corporation.  Craig  vs.  Gregg,  22  Pittsburg 
Journal,  193.  5.  Bank  directors,  being  gratuitous  manda- 
tories, are  only  liable  for  fraud,  or  for  such  gross  negligence 
as  amounts  to  fraud.  If  they  use  ordinary  care,  they  will  not 
be  liable  for  misappropriations  by  the  officers  of  the  bank. 
Where  a  director,  acting  upon  information  obtained  in  his 
confidential  relation  with  a  bank,  withdraws  his  money  on  the 
day  of  the  suspension  of  the  bank,  he  will  be  ordered  to  repay 
it     Swengel  ws.  Bank,  147  Pa.,  140. 

II.  Neglect  of  officers,     i  .  Where  a  paper  on  its  lace 
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shows  the  transaction  not  to  be  witliin  the  usual  course  of 
business  of  a  bank,  it  is  not  binding  on  the  bank,  although 
signed  by  the  president  as  such  officer.  The  president  is  the 
executive  agent  of  the  board  of  directors,  within  the  ordinary- 
business  of  the  bank,  but  cannot  bind  it  by  a  contract  outside 
thereof  without  special  authority.  AUentown  Bank  vs.  Hoch, 
89  Pa.,  324.  2.  A  bank  is  responsible  for  the  safe-keeping  of  the 
money  of  a  depositor,  and  it  cannot  set  up  the  fraud  of  its 
own  officers  as  an  answer  to  the  demand  for  repayment. 
Public  policy  forbids  it.  Steekel  vs.  Bank,  93  Pa.,  383. 
Ziegler  vs.  Bank,  Idem,  393.  Resh  vs.  Bank,  Idem,  397. 
3.  Embezzlement  by  the  cashier  of  a  national  bank  is 
not  a  common  law  offence,  and  is  punishable  solely  in 
the  United  States  courts.  Where  a  person  is  being  pros- 
ecuted in  a  state  court  for  an  offence  which  is  not  indict- 
able by  the  law  of  Pennsylvania,  or  is  one  over  which  the 
court  has  no  jurisdiction,  the  supreme  court  will  discharge  such 
person  on  habeas  corpus.  Comm.  vs.  Ketner,  92  Pa.,  373. 
SUefe  vs.  Bank,  7  Lancaster  Bar,  14.  4.  The  declarations  of 
officers  of  a  bank  that  they  believed  the  maker  of  a  note  was 
perfectly  good,  which  led  the  defendant  to  endorse  his  note, 
will  not  bind  the  bank,  although  such  officers  knew  their 
representations  to  be  false,  and  though  they  were  made  to 
deceive  the  defendants,  who  would  not  have  endorsed  but  for 
such  representations.  Such  declarations,  though  wilfully  false, 
made  by  the  officers,  not  in  the  course  of  their  duties 
as  officers  or  agents  of  the  bank,  could  not  affect 
the  bank.  Mapes  vs.  Titusville  Bank,  80  Pa.,  163.  5.  An 
incorporated  bank  has  a  president,  cashier  and  a  board  of 
directors,  and  the  cashier  is  the  general  executive  officer.  He 
is  the  agent  of  the  corporation  and  not  of  the  directors.  In 
the  case  of  a  private  bank,  there  is  no  president  and  no  board 
of  directors,  and  the  business  may  be  transacted  before  and 
after  as  well  as  during  the  usual  banking  hours.  The  bank- 
ing company  is  bound  by  the  endorsement  of  a  draft  by  its 
cashier,  even  if  made  on  the  street  by  him  after  bank  hours. 
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Bissell  vs.  Franklin  Bank^  69  Pa.,  41 5.  6.  Where  a  cashier  of 
a  bank,  upon  his  own  responsibility,  receives  bonds  on  deposit 
for  safe  keeping,  and  subsequently,  as  cashier,  fhiudently 
pledges  them  for  a  debt  of  the  bank,  the  fraud  of  the  cashier 
becomes  the  fraud  of  the  bank.  The  bank  cannot  retain  the 
fruits  of  the  crime,  and,  at  the  same  time,  repudiate  the  fraud 
of  its  agent.  Hughes  vs.  Bank^  no  Pa.,  428.  7.  Where 
bonds  had  been  deposited  without  reward  in  a  bank,  and  the 
president,  without  the  knowledge  of  the  bank  directors,  used 
the  bonds  to  raise  money  for  his  own  private  purposes,  this 
would  not  of  itself  make  the  bank  liable.  AUentown  Bank  vs. 
Rex,  89  Pa.,  312.  8.  A  stockholder  in  a  bank  is  entitled  to 
an  injunction  to  restrain  its  officers  from  the  continued  com- 
mission of  illegal  acts  endangering  the  charter.  Mandersan 
vs.  Bank,  28    Pa.,   379.      Comtn,  vs.   Bank,    Idem,    383. 

9.  Where  the  proper  officers  of  a  bank  absent  themselves 
from  the  bank  during  business  hours,  and  demand  is  made 
for  the  payment  of  its  bills  in  specie,  and  refused  by 
the  person  in  charge  not  an  officer,  the  bank  should  go 
into    liquidation.      Comm,    vs.    Bank,    2    Pittsburg,     322. 

10.  For  the  president  of  a  bank  to  lend  a  customer  its  securi- 
ties to  take  away  from  the  bank  for  inspection,  is  of  itself  a 
breach  of  duty,  and  he  is  liable  to  an  action  on  his  bond  for  loss 
arising  from  such  lending.  Citizens'  Bank  vs.  Wiegand,  12 
Phila.,  496.  II.  The  president  of  a  bank  having  placed  the 
money  of  a  depositor  to  his  own  credit,  instead  of  the  depositor's, 
and  then  having  allowed  the  depositor  to  overdraw,  becomes 
debtor  to  the  bank,  and  such  debt  bears  interest.  Baker's 
Estate,  7  Phila.,  479.  12.  Banks  are  unquestionably  liable 
for  the  negligence  of  their  servants  and  officers,  no  matter 
what  care  they  may  have  taken  to  obtain  trustworthy  men, 
who  were  active  and  careful,  but  they  are  not  liable  for  their 
criminality,  provided  they  have  taken  allf  due  precautions  in 
getting  persons  they  believed  to  be  honest.  Erie  Bank  vs.  Smith, 
8  Phila.,  yy,  13.  A  power  of  attorney  to  institute  suit,  exe- 
cuted by  the  president  of  a  bank  without  authority  from  the 
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board  of  directors,  is  not  sufficient.  Citizens*  Bank  vs.  Keim^ 
10  Phila.  311.  14.  An  alleged  misapplication  of  collaterals 
by  the  president  of  a  bank  is  waived,  by  subsequently  giving 
a  new  note  for  the  whole  original  loan  without  any  abatement 
for  the  missing  securities.  GirardBank  vs.  Richards^  4  Phila., 
250.  15.  When  officers  of  banks  become  borrowers  from  it, 
which  they  should  never  be,  their  transactions  for  their  own 
benefit  should  be  closely  scrutinized.  Conynghanis  Appeal^  57 
Pa.y  674.  16.  A  teller  of  a  national  bank  may  be  convicted 
in  a  state  court  on  an  indictment  for  fraudulently  making  false 
entries,  reports  and  statements  of  the  bank,  with  intent  to 
injure  and  defraud  the  bank.  The  offence  thus  charged  was 
forgery  under  the  common  law.  Cotnm,  vs.  Luberg,  94  Pa., 
85.  17.  It  was  not  negligence  for  a  bank  to  entrust  a  bank 
messenger,  accustomed  to  handle  its  moneys,  with  the  keys  of 
the  vault  and  the  combination  of  the  safe.  Where  the  con- 
dition in  the  bond  signed  by  his  sureties  was  that  he  should 
conduct  himself  honestly,  the  sureties  were  liable  for  moneys 
stolen  by  him  from  the  bank,  even  though  without  the  scope 
of  his  employment  German  Bank  vs.  Auth^  87  Pa.,  419. 
18.  National  banks  have  not  the  power  to  buy  and  sell  stocks  for 
thdr  customers.  If,  however,  the  bank  directors  knew  that  the 
cashier  was  buying  stocks  in  the  name  of  the  bank,  the  bank 
was  liable  for  stocks  received  by  the  cashier  and  embezzled  by 
him.  Searle  vs.  Bank,  2  Walker,  395.  19.  Where  a  bank 
without  compensation  received  a  deposit  of  bonds  from  one  of 
its  customers  for  safe  keeping,  and  gave  him  a  receipt  therefor, 
which  stipulated  that  the  bonds  should  be  at  the  owner's  risk, 
the  declarations  of  the  cashier  that  the  bank  would  as  securely 
keep  the  plaintiff's  bonds  as  it  would  its  own,  and  that  they 
were  safe,  except  in  case  of  fire  or  burglary,  would  not  suffice 
to  change  the  effect  of  the  written  receipt  so  as  to  affect  the 
bank  if  the  bonds  were  lost  or  stolen  through  the  dishonesty 
of  the  cashier.  Comp  vs.  Carlisle  Bank,  94  Pa.,  409.  Hughes 
vs.  Bank,  no  Pa.,  428.  20.  In  a  bond  given  to  a  bank 
ibr  the  good  conduct  of  a  bookkeeper,  the  words, ''  and  in 
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every  way  faithfully  and  honestly  administer  his  duties  while 
in  the  employ  of  the  aforesaid  bank,"  do  not  enlarge  the  obli- 
gation of  the  surety  to  cover  the  party's  dishonesty  committed 
after  his  election  to  the  office  of  cashier  without  the  knowledge 
of  the  surety.  A  person  may  be  willing  to  give  security  that 
a  good  accountant  will  make  a  good  bookkeeper,  while  he 
would  hesitate  before  he  would  guarantee  that  a  bookkeeper 
could  be  entrusted  to  fill  a  position  where  his  opportunities  for 
embezzling  funds  would  be  materially  increased.  Minneapolis 
Bank  vs.  Keen,  14  Phila.,  7.  21.  A  principal  not  promptly 
disavowing  an  act  of  his  agent,  who  has  transcended  his 
authority,  makes  the  act  his  own.  Upon  the  discovery  of  the 
robbery  of  a  bank,  the  cashier  offered  a  reward,  which  offer  he 
telegraphed  to  different  places.  All  the  directors  lived  in  the 
same  town  and  did  not  disavow  the  cashier's  act ;  the  detective 
arrested  the  thief  and  obtained  the  money.  Held,  to  be  evi- 
dence of  ratification  by  the  bank.  It  was  not  necessary,  in 
order  to  bind  the  bank  by  acquiescence,  that  notice  of  the 
cashier's  act  should  be  given  to  the  directors  when  acting 
officially.  If  personally  cognizant  of  it,  they  should  have 
assembled  the  board,  and  disavowed  the  cashier's  act,  if  unwill- 
ing to  be  bound  by  it.  Kelsey  vs.  Crawford  Co,  Bank,  69 
Pa.,  426.  22.  No  well-conducted  bank  makes  public  its  own 
affairs  or  those  of  its  customers.  In  many  instances  it  would 
be  injurious  to  both  to  do  so.  Where  a  bank  has  discounted 
a  note  of  a  depositor  or  officer,  it  is  not  bound  to  communi- 
cate to  the  sureties  the  state  of  the  principal's  account,  or  his 
financial  condition,  if  known.  If  the  bank  does  nothing  to 
deceive  the  sureties  they  cannot  resist  payment  of  the  note 
when  due,  though  in  fact  the  principal  was  insolvent.  Farmers^ 
Bankws,  Braden,  145  Pa.,  473.  23.  A  court  on  whose  exe- 
cution a  sheriff  has  sold  lands  and  deposited  the  proceeds  in 
bank  to  his  account  as  sheriff,  cannot,  after  his  death,  rule  the 
bank  to  pay  the  proceeds  into  court  for  the  purpose  of  dis- 
tribution. A  bank  may  disregard  such  rule,  as  the  proper 
party  in  such  case  to  demand  and  receive  the  money  from  the 
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bank  is  the  successor  in  office  of  the  deceased  sheriff*.     Alle- 
gheny Bank's  Appeal,  48  Pa.,  328.     24.  Where  bonds  were 
purchased  in  good  faith  at  par  by  a  bank  from  a  depositor, 
although  they  were  then  selb'ng  in  the  market  at  a  premium, 
of  which  both  parties  were  ignorant,  the  depositor  could  not, 
on  the  ground  of  mutual  mistake,  recover  the  bonds  or  the 
premiums  on  them.     The  mistake  was  not  of  the  essence  of 
the  contract,  and  did  not  avoid  the  sale.     Sankey  vs.  MrffUn- 
hurg  Bank,  78  Pa.,  48.    2$.  A  teller  of  a  bank  was  a  defaulter 
to  it  at  the  time  sureties  entered  into  a  new  bond  for  the  faith- 
ful performance  of  his  duties.     Held,  if  the  bank  fraudulently 
concealed  that  he  was  then  a  defaulter,  the  sureties  would  not 
be  liable  for  a  subsequent  default.     But  where  the  bank  had 
no  reason  to  suspect  the  teller,  and  there  was  no  request  by 
the  surety  to  investigate  his  accounts,  omission  of  the  bank  to 
make  such   investigation   would    not   discharge   the  surety. 
Wayne  v^.  Commercial  Bank,  52  Pa.,  343.     26.  The  tempo- 
rary surrender   of  securities  of  a  bank  by  the  president  to 
enable  a  customer  of  the  bank  in  good  standing  to  compare 
them  with  his  books,  is  negligence  per  se  and  if  such  securi- 
ties are  not  returned  to  the  bank,  the  president  is  liable,     dti- 
zen^  Bank  vs.   Weigand,  5  W.  N.,  12.     27.  The  loaning  of 
money  by  a  national  bank  upon  mortgage  or  other  real  estate 
security  is  ultra  vires,  and  forbidden  by  act  of  congress.    This 
does  not  apply  to  a  case  where  a  bank  has  in  good  faith  taken 
a  mortgage  by  way  of  security  for  a  previously  existing  debt. 
Such  case  comes  within  one  of  the  express  exceptions  of  the 
act  of  congress.      Woods  vs.  Bank,  83  Pa.,  57.     Fowler  vs. 
Scully,  72  Pa.,  456. 

III.  Neglect  OP  STOCKHOLDERS,  i.  A  national  bank  is  a 
^uui  public  institution.  It  furnishes  a  place,  apparently  safe, 
fbr  the  public  to  deposit  its  moneys  and  to  obtain  temporary 
loans  on  proper  security.  Three  classes  of  persons  are  to  be 
protected,  depositors,  noteholders  and  stockholders.  It  is 
unadvisable  to  have  a  majority  of  its  stock  concentrated  in  the 
bands  of  one  man  or  under  his  control.     Especially  is  this 
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true  when  an  attempt  is  made  to  control  it  by  the  use  of  bor- 
rowed capital.  The  temptation  to  use  it  for  personal  ends  in 
such  case  is  very  strong.  FolTs  Appeal,  91  Pa.,  437. 
2.  Banks  are  trustees  for  the  property  and  title  of  each  owner 
of  their  stock.  Having  in  their  keeping  the  primary  evidence 
of  title,  they  are  held  to  proper  care  and  diligence  in  its  pres- 
ervation, and  may  demand  evidence  of  authority  to  transfer. 
Bayardvs,  Farmers'  &  Mech,  Bank,  52  Pa.,  232.  3.  The  stock- 
holders of  an  unincorporated  bank  are  responsible  as  partners 
until  notice  is  given  of  their  withdrawal  from  it.  Shamburg 
vs.  Ruggles,  3  W.  N.,  293.  4.  A  bank  having  simply  the 
right  of  lien  on  stock  has  not  the  right  of  sale,  though  a  lien 
on  stock  prevents  a  transfer.  Tete  vs.  Bank,  4  Brewster,  308. 
5.  The  act  of  April  16,  1850,  applies  to  banks  created  under 
any  special  act  of  assembly.  It  declares,  that  the  stockholders 
of  each  bank,  in  addition  to  the  corporate  liability,  shall  be 
jointly  liable  to  the  creditors  of  said  bank,  being  stockholders 
in  their  individual  capacities  for  the  amount  of  all  notes  issued. 
Where  a  bank  has  become  insolvent,  proceedings  must  be  in 
the  name  of  the  assignee.  Means'  Appeal,  85  Pa,,  75. 
Craig's  Appeal,  92  Pa.,  396. 

IV.  Neglect  of  clearing  house.  The  constitution  o£ 
the  clearing  house  association  of  Philadelphia  provides,  that  the 
responsibility  of  the  association  for  exchanges  is  strictly 
limited  to  the  faithful  distribution  by  the  manager  amongst  the 
creditor  banks  for  the  time  being  of  all  sums  actually  received 
by  him.     Crane  vs.  Clearing  House,  32  ,W.  N.,  358. 

V.  Neglect  in  collecting  checks  and  notes,  i.  A 
collecting  bank  is  an  agent  for  transmission  to  a  sub-agent  to 
collect,  and  its  duty  is  not  properly  performed  by  transmitting 
the  check  by  mail  to  the  bank  upon  which  it  is  drawn.  Har- 
rington vs.  Bank,  17  Phila.,  38.  2.  A  depositor  placed  in 
bank  a  note  for  collection,  which,  at  maturity,  was  carried  out 
by  the  bank,  in  mistake,  in  the  bank  book  of  the  depositor  to  his 
credit,  as  paid.  The  bank,  on  discovering  its  error,  erased  the 
credit  from  the  bank  book  of  the  depositor,  who  gave  notice 
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to  the  bank  that  he  held  it  responsible  for  the  amount  The 
bank  then  sued  the  maker  of  the  note  in  its  own  name,  but  the 
suit  proved  fruitless.  Held,  that  the  bank  by  thus  instituting 
suit  against  the  drawer  assumed  the  property  in  the  note,  and 
became  h'able  to  the  plaintiff  in  the  whole  amount  Wetherill 
vs.  Bank,  i  Miles,  399.  3.  When  a  draft  payable  at  a  certain 
bank  is  placed  in  the  hands  of  another  bank  for  collection,  it 
is  the  duty  of  the  latter  to  present  it  promptly,  and  if  it  is  neg- 
ligent in  this  respect  and  the  ban)c  fails,  whereby  the  money 
deposited  there  is  lost,  the  drawee  is  discharged.  Harvey  vs. 
Bank,  18  Phila.,  416.  4.  Unless  a  bank  receiving  a  check  on 
deposit  sends  it  to  a  suitable  agent  for  collection,  it  is  liable  to 
the  depositor  for  resulting  loss.  As  a  bank  voluntarily  assumes 
this  duty,  it  is  held  not  only  to  good  faith',  but  also  to  the 
exercise  of  such  deligence  as  would  protect  the  rights  of  all 
parties.  The  agreement  to  transmit  for  collection  is  a  contract 
between  the  bank  and  its  customer,  the  consideration  being  the 
use  of  the  money  to  be  collected  by  the  bank  while  it  should 
remain  in  its  hands.  The  entire  duty  of  the  bank  is  dis- 
charged when  the  check  or  draft  is  transmitted  to  a  responsi- 
ble sub-agent  to  collect  the  money.  The  agent  to  whom  the 
check  is  sent  becomes  the  agent  of  the  depositor  and  is  liable 
to  such  depositor  for  loss  from  his  failure  to  perform  his  duty. 
Nothing  but  money  can  be  accepted  by  such  agent  in  payment 
of  the  check.  Goodman  vs.  Bank,  14  W.  N.,  531.  5.  The 
receipt  of  a  check  for  collection  involves  the  duty  of  due  dili- 
gence on  the  part  of  the  collecting  bank.  If  the  money  be 
lost  through  its  neglect,  the  bank  is  liable.  As  a  collecting 
agent  it  has  no  right  to  receive  anything  in  payment  of  such 
check  but  money.  A  check  or  draft  on  another  bank  is  not 
payment  Hazlett  vs.  Bank,  132  Pa.,  125.  CMcopee  Bank 
vs.  Bank,  i  Lancaster  Bar,  No.  30.  6.  Where  a  draft  was 
remitted  by  one  bank  to  another  with  instructions  to  remit 
proceeds  immediately,  and  the  latter  bank  failed  to  do  so,  and 
appropriated  the  money  to  its  own  use,  it  was  such  a  fraud  as 
made  the  bank  liable  under  the  attachment    act  of   1869. 
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Mechanics'  Bank  vs.  Miners'  Bank,  13  W.  N.,  236.  7.  Where 
a  note  is  made  payable  at  a  particular  place  and  a  bank  has 
discounted  it,  the  bank  is  under  no  obligation  to  demand  pay- 
ment of  the  maker  at  its  maturity.  The  maker  is  not 
released  by  the  act  of  the  bank  in  retaining  the  note  at  the 
request  of  the  payee  upon  the  promise  of  the  latter  to  pay  it 
without  subjecting  the  bank  to  the  trouble  and  expense  of  col- 
lecting it.  Hocking  Valley  Bank  vs.  Barton,  72  Pa.,  114. 
8.  A  bank,  which  receives  a  note  for  collection,  and  when  it 
is  overdue  places  it  in  the  hands  of  a  notary  in  the  usual 
course,  is  not  liable  for  the  neglect  of  the  notary  to  give  notice 
to  an  endorser.  The  bank's  agency  in  such  case  is  purely 
gratuitious,  and  the  responsibility  of  an  unpaid  agent  is  so  far 
inferior  in  degree  that  he  is  not  bound  for  ordinary  skill,  nor 
liable  for  anything  else  than  gross  negligence.  BeUemire  vs. 
Z7.  S.  Bank,  4  Wh.,  112.  9.  A  drafl  on  a  bank  to  the  order 
of  the  drawers  passed  into  the  hands  of  another  bank,  and 
was  paid  through  the  clearing  house.  The  signatures  were 
found  to  be  forged  and  repayment  was  demanded  and  refused. 
Held,  that  the  first  bank  could  recover  from  the  second,  under 
the  act  of  April  5,  1849.  Tradesmen's  Bank  vs.  Third 
National,  66  Pa.,  435.  10.  Where  a  bank  received  for  col- 
lection a  note  payable  in  another  state,  together  with  an  agree- 
ment as  to  commissions,  and  subsequently  neglected  to  give 
information  of  non-payment,  or  to  return  the  note  to  the 
depositor  within  reasonable  time,  the  bank  is  liable  to  an  action. 
Wingate  vs.  Bank,  10  Pa.,  104.  11.  On  proof  of  the  loss  or 
larceny  of  negotiable  paper,  the  holder  must  affirmatively  show 
that  he  took  it  in  the  usual  course  of  business  for  value.  The 
fact  that  the  holder  is  a  banker  doing  a  very  large  business 
does  not  change  the  rule.  Kuhns  vs.  Gettysburg  Bank,  68 
Pa.,  445.  12.  A  bank  is  responsible  for  mistaking  the  date 
of  a  note,  received  for  collection,  whereby  it  was  presented  for 
payment  before  the  proper  time,  and  the  endorser  discharged, 
Delaware  Co,  Bank  vs.  Broo^nhall,  38  Pa.,  135.  13.  Where 
the  bank  in  which  a  draft  is  deposited  is  a  mere  transmitter  of 
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such  draft  to  another  bank  for  collection,  receiving  no  pay 
from  the  depositor  therefor,  and  making  no  special  agreement 
with  him,  it  cannot  be  held  liable  for  the  laches  of  the  second 
bank.     Mechanics*  Bank  vs.  Earp,  4  R.,  384.     14.  Where  a 
bank  is  the  holder  of  a  note  payable  at  the  banking  house, 
and  upon  its  maturity  the  maker  has  a  cash  deposit  in  said 
bank  exceeding  the  amount  of  the  note,  which  deposit  is  not 
specially  applicable  to  a  particular  purpose,  the  bank  is  bound 
to  charge  up  the  amount  of  the  note  against  the  depositor. 
Commercial  Bank  vs.  Henninger,  105  Pa.,  496.     15.  Where 
a  traveling  agent  purchased  in  Erie  from  a  bank  a  draft  on 
New  York,  and  owing  to  stopping  at  a  number  of  places  on 
his  way  to  the  latter  city  did  not  present  the  draft  for  payment 
until  the  expiration  of  eleven  days,  held,  that  under  the  cir- 
cumstances the  bill  was  presented  within  a  reasonable  time. 
Newark  Banking  Co.  vs.Erie  Bank,  63  Pa.,  404.    16.  Where 
a  bank,  for  the  accommodation   of  its   customers,   receives 
coupons  or  commercial  paper  for  transmission  beyond  its  own 
locality,  whereby  the  employment  of  other  agents  is  necessary, 
it  is  only  liable  for  its  own  actual  negligence.     If  it  is  guilty 
of  no  negligence  in  the  selection  of  its  agent  for  collection,  it 
cannot  be  held  liable  for  any  loss  by  such  agent,  or  by  his 
subsequent  insolvency.     Lee  vs.  Bank,  i  Chester  Co.,  109. 
17.  Where  a  draft  is  deposited  with  a  bank  for  collection,  it  is 
its  duty  to  promptly  present  it  and  demand  payment  thereof 
Harvey  vs.  Ba?ik,  1 19  Pa.,  212.     Oil  Well  Co.  vs.  Bank,  131 
Pa.,  100.     18.  As  a  general  rule,  when  a  bank  receives  a  check 
from  a  depositor  for  collection,  it  must  return  him  the  check  or 
the  money.     If  the  collecting  bank  surrenders  the  check  to 
the  bank  upon  which  it  is  drawn,  and  accepts  a  cashier's  check 
or  other  obligation,  in  lieu  thereof,  its  liability  to  its  depositor 
is  fixed,  as  much  so  as  if  it  had  received  the  cash.     It  has  no 
right,  unless  specially  authorized  to  do  so,  to  accept  anything 
in  lieu  of  money.     Pittsburg  Bank  vs.  Ashworth,   123  Pa., 
218.     19.  Where  a  bank  has  credited  a  depositor  with  the 
£iu:e  value  of  a  check  on  which  the  payee's  name  has  been 
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forged,  and  has  promptly  informed  such  depositor  of  the  fraud 
after  its  discovery,  it  may  recover  the  amount  from  such 
depositor.  The  holder  of  a  draft  which  is  endorsed  and  passed 
by  him,  guarantees  the  prior  endorsements.  Chambers  vs. 
Union  Bank,  78  Pa.,  205.  Com  Exchange  Bank  vs.  Bank  cf 
Republic,  78  Idem,  233. 

VI.  Neglect  on  the  part  of  depositor,  i.  A  depos- 
itor is  not  barred  of  his  action  against  a  bank  by  delaying  to 
call  for  his  deposit  more  than  six  years  from  the  time  he  placed 
the  money  in  bank.  The  holder  of  a  check  marked  "  good  " 
by  the  bank  is  likewise  not  barred  by  his  delay  in  making 
demand  for  payment  Girard  Bank  vs.  Penn  Township  Bank, 
39  Pa.,  92.  2.  An  executor  or  trustee  will  not  be  held  liable 
where,  in  the  ordinary  discharge  of  his  duties,  he  deposits 
assets  temporarily  in  a  bank  of  good  repute,  though  the  bank 
fail ;  but  the  deposit  must  be  in  the  name  of  the  trust  estate, 
unmixed  with  the  depositary's  own  funds.  Law's  Estate,  144 
Pa.,  499.  3.  The  depositing  in  or  loaning  of  money  to  a  private 
bank  in  good  credit  is  not  negligence  per  se.  Eshleman  vs.  Bden- 
itis,  8  Lancaster  Review,  9.  4.  The  word  **  assignee*'  appended  to 
the  name  of  the  depositor  in  his  account  does  not  ear-mark  the 
fund,  and  gives  it  no  identity  as  belonging  to  any  particular 
person  or  fund.  Laubach  vs.  Leibert,  87  Pa.,  55.  5.  One 
who  deposits  trust  funds  in  his  own  name  in  a  bank  which 
fails  is  liable  for  the  amount  lost  Contm.  vs.  McAlister,  28 
Pa.,  480.  6.  A  deposit  in  bank  by  a  depositor  as  agent, 
should  in  all  cases  state  the  name  of  the  principal.  Each  fund 
is  thus  distinctively  ear-marked,  and  all  difficulty  is  prevented 
in  case  of  death,  failure,  or  any  accident  destroying  the  evi- 
dence of  identity  under  a  general  agency  account  Some 
banks  refuse  to  open  an  account  with  the  mere  addition  of 
"  agent "  or  "  attorney  "  to  the  proper  name  of  the  depositor. 
Bank  of  Northern  Liberties  vs.  Jones,  42  Pa.,  536.  44 
Pa.,  253. 

VII.  Neglect  by  receiving  deposits,  i.  The  act  of 
May  9,  1889,  makes  it  a  criminal  offence  for  a  bank  or  banker 
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to  receive  deposits  after  insolvency.     To  secure  a  conviction 

the  commonwealth  must  clearly  prove  :  (i)  actual  insolvency 

at  the  time  the  money  was  received ;  (2)  defendant's  knowledge 

of  the  insolvency ;    (3)  the  receipt  of  the  money  as  a  bank 

deposit     If,  however,  such  insolvent  bank  keeps  the  money 

separate  from  all  other  funds  with  the  intention  of  returning  it, 

and  actually  does  return  it,  there  can  be  no  conviction.     Comm. 

vs.  Junkin^  170  Pa.,  194.     2.  Under  the  statute  of  May  9, 

1889,  any  banker  who  shall  receive  money  from  a  depositor 

with  a  knowledge  that  he  at  the  time  is  insolvent,  shall  be 

guilty  of  embezzlement      Comm,  vs.   Smith,   1 1    Lancaster 

Review,  350.     Comm.  vs.  Rockcfellaw,  163  Pa.,  139. 

VIII.  Neglect  of   depositor's   rights,     i.  A    bank, 
having  received  deposits  of  money,  is  bound  by  an  implied 
contract  to  pay  it  only  upon  checks  of  the  depositor.    Headley 
vs.  Bank,   2  Delaware  Co.,  259.     2.  A  bankrupt  after  the 
filing  of  a  petition  against  him,  deposited  in  a  bank  money 
which  was  afterwards  paid  on  his  checks.  Held,  that  the  pay- 
ments were  valid.    The  earnings  and  acquisitions  of  the  bank- 
rupt after  the  commencement  of  the  proceedings  are  his  own, 
subject  to  his  eventual  discharge.     If  he  does  not  succeed  in 
obtaining  his  discharge,  his  subsequent  acquisitions  remain 
liable  to  his  creditors.     Mays  vs.  Manufacturers'  Bank,   64 
Pa.,  74.     3.  A  bank  cannot  defend  against  a  depositor  on  the 
ground  that  no  demand  had  been  made  therefor  within  six 
years.   When  a  deposit  is  made  to  be  returned  on  demand  the 
statute  of  limitations  does  not  begin  to  run  until  after  demand 
made.     Girard  Bank  vs.  Penn  Township  Bank,  39  Pa.,  92. 
Finkbone's  Appeal,  86  Pa.,  368.     Humphries  vs.  Bank,  60 
Pa.,  471.     4.  A  bank  has  no  lien  upon  money  standing  to 
the  credit  of  one  of  its  depositors  for  the  amount  of  a  note  of 
such  depositor,  discounted  by  the  bank,  but  which  has  not 
matured.    Manufacturers*  Bank  vs.  Jones,  2  Pennypacker, 
377.     5.  In  cases  where  there  are  conflicting  demands  upon 
a  sum  deposited  in  bank,  and  the  bank  stands  as   a  mere 
stakeholder,  it  has  a  right  to  demand  indemnity.    Stair  vs.  York 
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Bank^  55  Pa.,  368.  6.  A  bank  which  receives  money  from 
A  deposited  for  B,  and  is  informed  that  it  is  B's  money,  and 
thereupon  opens  an  account  in  B's  name,  but  permits  A  to 
sign  B's  name  on  the  signature  book,  and  makes  no  com- 
munication to  B,  is  liable  to  him,  if  it  allows  A  to  withdraw  the 
money,  although  A  has  signed  B's  name  to  the  check. 
Fletcher  vs.  Ins,  Co.  31  W.  N.,  503.  7.  The  refusal  by  a  bank 
to  honor  a  depositor's  check  without  legal  cause  renders  the 
bank  liable  to  the  depositor  in  substantial  damages,  even  if  no 
special  damage  be  shown.  The  receipt  by  a  bank  of  a  check 
for  collection  involves  the  duty  of  due  diligence,  and  if  the 
money  is  lost  through  its  negligence,  it  becomes  liable  for  the 
same.  Where  a  deposit  is  made  in  bank  by  "  X,  Agent,"  and 
the  party  is  not  referred  to  by  name,  as  between  the  bank  and 
the  depositor,  the  money  belongs  to  the  latter.  Patterson 
vs.  Bank,  25  W.  N.,  108,  no.  Haylett  vs.  Bank, 
Idem,  282.  8.  A  mere  delivery  to  another  person  of  a 
bank  book  is  not  sufficient  to  transfer  the  title  to  the  money 
appearing  therein  to  be  due  the  depositor.  Walsh's  Appeal, 
36  Pittsburg  Journal,  212.  9.  When  one  deposits  money 
in  a  bank  upon  an  account  opened  in  his  name  as  aigent, 
without  disclosing  his  principal,  the  money  as  between 
the  bank  and  the  depositor  belongs  to  the  latter.  A  bank 
paying  over  money,  so  deposited,  to  a  third  person,  does  so  at 
its  peril.  Patterson  vs.  Bank,  130  Pa.,  419.  10.  Where  a 
bank  receives  a  deposit,  which  it  is  afterwards  informed  does 
not  belong  to  the  depositor,  it  cannot  refuse  to  pay  the  amount 
to  the  true  owner,  provided  it  has  not  altered  its  position 
or  incurred  any  liability  in  consequence  of  the  deposit  being 
made  in  the  name  of  the  depositor  instead  of  that  of  the  true 
owner.  A  bank  cannot  set  off  a  promissory  note  not  yet 
matured  against  a  deposit  of  the  promissor.  Knight  vs,  Fisher, 
33  W.  N.,  314.  34  Idem,  316.  11.  It  is  clearly  against 
public  policy  to  permit  a  bank  that  received  money  from  a 
depositor,  credited  him  with  it  upon  its  books,  and  thereby 
contracted  to  honor   his  checks   to  allege  that   the  money 
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deposited  belonged  to  some  one  else.  This  may  be  done  by 
an  attaching  creditor  or  the  true  owner  of  the  fund,  but  the 
bank  is  estopped  by  its  own  act  Lock  Haven  Bank  vs. 
Mason,  95  Pa.,  113.  Hemphill  vs.  Yerkes,  132  Pa., 
545.  Citizens*  Bank  ws,  Alexander,  120  Pa.,  376  12.  When 
a  bank  receives  deposits,  it  becomes  debtor  to  the  depos- 
itor and  must  pay  the  debt  in  answer  to  his  checks,  but 
when  the  principals  of  a  depositing  agent  assert  their  right 
to  the  money  before  its  repayment,  and  give  notice  to  the 
bank  of  their  ownership,  the  depositor's  right  to  reclaim 
ceases.  Farmers  &  Mech,  Bank  vs.  King,  57  Pa.,  202. 
13.  Where  notice  is  given  a  bank  that  money  standing  to  the 
credit  of  a  depositor  belongs  to  another,  the  bank  pays  the 
money  on  the  check  of  such  depositor  at  its  own  risk.  Wells- 
borough  Bank  vs.  Bache,  71  Pa.,  213.  14.  The  true  owner- 
ship of  a  deposit  may  be  shown,  and  where  one  fraudulently 
obtains  the  money  of  another  and  deposits  it  in  his  own  name, 
the  true  owner  may  claim  the  fund  as  against  the  depositor  or 
his  creditors.  Wood  vs.  Bank,  6  Montgomery  Co.,  31. 
15.  Where  a  bank  account  is  opened  in  the  name  of  one  as 
agent,  in  which  is  deposited  money  belonging  to  different 
principals,  it  is  not  necessary  that  the  names  of  the  principals 
should  be  designated  on  the  face  of  the  deposit  to  preserve  the 
fund  by  them  as  against  general  creditors  of  the  agent.  Rado's 
Estate,  30  Pittsburg  Journal,  410.  16.  After  demand  and 
refusal  of  payment  of  a  bank  note,  interest  is  incident  to  the 
contract.  The  notes  of  an  insolvent  bank  are  entitled  to  inter- 
est from  the  time  of  demand  out  of  the  assets  in  preference  to 
depositors.     Pennsylvania  Bank  Estate,  60  Pa.,  471. 

IX.  Neglect  in  paying  checks,  i.  Knowledge  acquired 
by  the  president  of  a  bank  in  the  course  of  its  business,  that 
moneys  deposited  with  it  by  a  depositor  in  his  individual 
account,  belonged  to  an  estate  of  which  he  was  the  assignee 
for  the  benefit  of  creditors,  affects  the  bank  with  notice,  and 
such  moneys  cannot  be  appropriated  by  the  bank  to  the  pay- 
ment of  notes  held  by  it,  made  or  endorsed  by  the  depositor. 
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Bethlehem  Bank  vs.  Peisert,  2  Pennypackery  277.  2.  Where 
money  is  deposited  in  a  bank  to  the  credit  of  the  depositor  as 
trustee  of  a  specified  company,  and  is  subsequently  paid  by 
the  bank  to  such  depositor  after  notice  from  the  officers  of  the 
company  not  to  pay  him,  the  burden  of  proof  is  on  the  bank 
to  show  that  the  money  belonged  to  the  depositor  personally, 
the  money  prima  facie  belonging  to  the  company.  Arnold  vs. 
Macungie  Saving  Bank,  71  Pa.,  287.  3.  Where  money  of  A 
by  fraud  ur  mistake  is  deposited  in  a  bank  to  the  credit  of  B, 
the  true  owner  may  reclaim  it,  and  a  payment  to  B  after 
knowledge  of  the  facts  and  a  distinct  notice  not  to  pay,  will 
not  protect  the  bank.  McDermoU  vs.  Savings  Bank,  100 
Pa.,  285.  4.  A  check  was  drawn  to  the  order  of  a  party 
whose  clerk  endorsed  his  name  as  well  as  his  own  upon  it  and 
received  the  money,  crediting  his  employer  with  the  same  in 
an  account  he  held  against  him.  The  payee  denied  the 
authority  of  his  clerk  to  sign  his  name  on  the  check  or  to 
draw  the  money.  Held,  that  the  bank  was  liable  to  the  pajree 
for  the  amount  of  the  check.  Seventh  National  Bank  vs.  Cook, 
73  Pa.,  483.  5.  A  check  for  a  soldier's  bounty  drawn  by  a 
federal  paymaster  in  favor  of  the  cashier  of  a  bank,  was  col- 
lected by  him.  Held,  that  the  bank  was  not  liable  merely 
on  these  facts.  A  check  of  itself  is  not  evidence  of  a  debt 
or  loan.  The  presumption  is,  that  a  check  is  taken  in  payment 
of  a  debt,  or  that  cash  was  given  for  it  when  it  was  received. 
Checks  in  favor  of  banks  and  held  by  them,  are  presumed 
to  have  been  received  on  deposit  as  cash  from  customers,  and 
not  deposited  for  collection  merely.  Gettysburg  Bank  vs.  Kukns, 
62  Pa.,  89.     See  title  "  Bank  Checks,"  ante, 

X.  Neglect  in  discounting  notes,  i  .  A  bank  is  not 
guilty  of  negligence  in  discounting  a  note  without  inquiry  of 
the  maker.  On  grounds  of  public  policy  and  the  necessities 
of  commerce,  the  defence  of  drunkenness  in  the  maker  cannot 
be  set  up  against  the  innocent  holder  of  a  negotiable  note. 
An  English  case  decides,  that  the  note  of  an  insane  person, 
which  he  has  been  induced  to  sign  by  fraud  and  imposition 
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is  void  in  the  hands  even  of  an  innocent  endorsee,  but  insanity 
is  a  permanent  condition  of  the  mind,  while  drunkenness  is  a 
temporary  disability  voluntarily  produced.     Even  if  the  evi- 
dence had  made  out  a  case  of  gross  negligence  on  the  part  of 
tbe  bank,  that  alone  would  not  have  been  sufficient  to  defeat 
its  title  to  the  note.   State  Bank  vs.  McCoy ^  69  Pa.,  204.  2.  A 
bank  which  has  discounted  a  note  need  not  prove  affirmatively 
at  the  trial  in  a  suit  against  the  maker  how  it  acquired  pos- 
session of  the  note.     This  evidence  is  required  only  in  cases 
where  it  appears  either  by  direct  evidence  or  by  circumstances, 
that  the  instrument  was  obtained  originally,  or  was  put  in  cir- 
culation subsequently,  by  fraud  or  undue  means.     Mere  want 
or  fiulure  of  consideration,  or  that  an  agent  or  broker  to  whom 
the  note  had  been  entrusted  for  negotiation  had  misapplied 
the  proceeds  of  its  discount,  will  not  suffice  for  the  purpose. 
If,  however,  the  note  had  been  lost  or  stolen  or  obtained  by 
fraud,  the  maker  would  have  a  claim  to  protection  against  mala 
fide  holders.     Sloan  vs.    Union  Banking  Co,^  67  Pa.,  472. 
3.  The  discounting  of  paper  being  part  of  a  bank's  business, 
to  make  discounts  on  securities  or  paper  supposed  to  be  good 
after  proper  inquiry  and  due  diligence,  though  it  may  result 
in  loss,  would  not  be  followed  by  liability ;  or  for  the  officers 
of  the  bank  to  lose  without  negligence  or  to  be  robbed  of  the 
bank's  property  while  using  it  within  the  limits  of  their  func- 
tions, and  with   proper   care.     Citizens*  Bank  wi.  Wiegand,  5 
W.  N.,  12.     4.  A  bank  cannot  allow  a  larger  line  of  discount 
to  a  depositor  than  is  permitted  by  the  general  banking  law, 
namely,  to  the  extent  of  one-tenth  of  its  capital  stock.     If  it 
occur  by  mistake,  it  should  be  corrected.     Allen  vs.  Bank,  1 27 
Pjl.,  51.     5.  Where  a  third  party  endorses  a  promissory  note 
before  the  payee,  the  endorsement  is  irregular,  and  neither  the 
payee  nor  a  bank  which  discounts  the  note  can  recover  from 
such  third  party  without  evidence  outside  the  note  that  he  has 
assumed  the  liability.      Schafer  vs.  Farmers'  &  Mechanics' 
Bank,  59  Pa.,  144. 

XI.  Neglect  by  charging  usurious  interest,     i.  In 
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an  action  by  a  national  bank  upon  a  note  discounted  by  it  at 
an  illegal  rate  of  interest,  only  the  face  of  the  note  can  be 
recovered ;  the  usury  works  a  forfeiture  of  the  entire  interest, 
under  the  act  of  congress  of  June  3,  1864.  Third  National 
Bankvs,  Miller,  90  Pa.,  241.  Fayette  Co,  Bank  vs.  Durham, 
96  Pa.,  140.  Titusville  Bank's  Appeal,  Idem,  460.  OverhoU 
vs.  Bank,  82  Pa.,  490.  Lucas  vs.  Bank,  4  Luzerne  Register, 
271.  78  Pa.,  228.  23  Pittsburg  Journal,  41.  Guthrie  vs. 
Reed,  33  Idem,  96.  2.  In  the  matter  of  loaning  money  or 
discounting  notes  or  bills  of  exchange,  a  bank  may  enter  into 
the  same  contracts  in  the  same  manner  and  to  the  same 
extent  that  individuals  may  do,  and  the  same  rules  of  law 
apply  to  both.  A  contract  by  an  individual  for  more  than  six 
percent,  interest  is  not  corrupt  nor  invalid  for  the  principal  and 
legal  interest,  neither  is  such  a  contract  by  a  bank,  unless 
expressly  forbidden  by  its  charter.-  The  taint  is  not  found  in 
the  contract  for,  but  in  the  receipt  of  the  excess.  Exchange 
Bank  vs.  Sexton,  3  Phila.,  66.  Guthrie  vs.  Bank,  107  Pa.,  251. 
Knapp  vs.  Bank,  12  W.  N.,  390.  3.  Where  an  act  provides, 
that  a  person  paying  interest  to  a  bank  in  excess  of  the  legal 
rate  may  recover  twice  the  amount  of  such  excess,  it  imposes 
a  penalty  on  the  bank.  Union  Glass  Co.  vs.  Bank,  10  Pa. 
County,  574.  4.  The  distinction  between  discount  and  pur- 
chase is  judicially  recognized  as  existing  under  state  usury 
laws  ;  and  a  promissory  note  or  draft,  valid  in  its  inception  and 
originally  free  from  usury,  may  be  purchased  from  the  holder 
at  any  agreed  price,  without  regard  to  the  rate  of  interest  fixed 
by  law.  But  under  the  national  banking  law,  no  distinction  is 
made  between  discount  and  purchase.  The  word  "  discount" 
includes  a  purchase  by  way  of  discount  Danforth  vs.  Bank, 
29  W.  N.,  22.  Mount  Pleasant  Bank  vs.  Duncan,  6  W.  N., 
158.  Lebanon  Bank  vs.  Karmany,  98  Pa.,  65.  Monongahela 
Bank  vs.  Overholt,  96  Pa.,  327.  5.  Where  a  national  bank 
has  charged  usurious  interest  on  a  series  of  renewal  notes,  the 
taint  of  usury  follows  along  the  whole  line,  and  the  bank 
forfeits  all  the  interest  paid  in  the  entire  series.     OverhoU  vs. 
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Ml  Pleasant  Bank,  82  Pa.,  490.     Cake  vs.  Lebanon  Bank,  86 
P*U,  303.     6.  The  remedy  to  recover  usurious  interest  paid  is 
by  a  personal  action.     The  right  of  action  accrues  when  it  is 
paid,  and  the  statute  of  limitations  begins  to  run  from  that  date. 
Where  there  has  been  a  series  of  renewals  for  the  same  loan, 
in  a  suit  by  the  bank   upon   the   last  note,  the  borrower  is 
entitled  to  a  credit  for  all  the  interest  paid  on  the  loan  from  the 
beginning,  and  not  merely  the  excess  above  the  legal  rate. 
Stephens  vs.  Bank,  88  Pa.,  158.     7.  There  are  no  state  banks 
of  issue  in  Pennsylvania  authorized  to  take  more  than  six  per 
cent  interest,  and  national  banks  cannot  therefore  claim  such 
privil^e.     The  courts  of  this  state  have  jurisdiction  to  recover 
a  penalty  from  a  national  bank  for  taking  usurious  interest 
Bletz  vs.  Bank,  86  Pa.,  87.     Clarion  Bank  vs.  Gruber,  91 
Pa.,  377.     8.  Where   usurious    interest   on   a   note    to    a 
national  bank  is  included  in  a  renewal  note,  without  an  agree- 
ment that  the  renewal  note  shall  be  a  payment  of  the  old  one, 
and  the  renewal  note  is  merged  into  a  judgment  which  is  paid 
in  full,  the  penalty  provided  by  congress  for  charging  and 
receiving    usurious  interest   on   loans,  cannot    be  enforced. 
Kearney  vs.  Bank,  129  Pa.,    577.     9.  Under  the  act  of  con- 
gress of  June  3,  1864,  national  banks  knowingly  receiving  or 
charging  a  rate  of  interest  greater  than  the  rate  allowed  by  the 
state,  shall  forfeit  the  entire  interest  which  has  been  agreed  to 
be  paid,  and  the  party  paying  the  same  or  his  legal  represen- 
tatives may  recover  back  in  an  action  of  debt  twice  the  amount 
of  the  interest  thus  paid.     The  action  may  be  brought  in  a 
state  court     Bletz  vs.    Columbia  Bank,  87  Pa.,  87.     10.  A 
depositor  having  lent  on  bond  and  mortgage  usuriously,  sold 
and  assigned  to  a  bank.     Held,  that  the  bank  stood  in  no 
better  position  than  the  assignor,  as  the  securities  were  not 
negotiable.     The  bank  having  knowledge  of  facts  to  put  them 
on  inquiry,  the  debtor  was  not  estopped  from  defending  by 
certificates  of"  no  defence  "  given  by  him.     Duquesne  Bank's 
Appeal,  74  Pa.,  426.     1 1.  Under  the  act  of  congress  of  June 
3, 1864,  the  state  courts  have  jurisdiction  of  an  action  of  debt 
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to  recover  from  a  national  bank  double  the  amount  of  usurious 
interest  received  by  said  bank,  in  violation  of  said  act 
Gruiervs.  Clarion  Bank,  87  Pa.,  465,  468. 

XII.  Neglect   in   appropriating   deposited   moneys. 
I.  A  bank  holding  a  promissory  note  at  maturity,  has  no  right 
to  appropriate  in  satisfaction  thereof  any  part  of  the  account  of 
a  mere  guarantor  whose  liability  is   postponed  until  other 
parties  have  been  exhausted ;  contra,  of  an  endorser  who  has 
not  been  discharged.     Where  at  the  maturity  of  a  note  held 
by  a  bank  the  maker's  balance  on  deposit  is  insufficient  to  pay 
the  note,  the  bank  is  not  bound  for  the  protection  of  a  guarantor 
to  apply  any  subsequent  deposit  to  the  payment  thereof  with- 
out the  consent  of  the  maker,  the  balance  on  hand  at  any  time 
being  much  less  than  the  value  of  the  note.     Lancaster  Bank 
vs.  Shreiner,  1 10  Pa.,  188.     2.  Where  a  bank  holds  funds  of 
a  maker  of  a  promissory  note  when  the  note  matures,  it  is 
bound  to  appropriate  his  deposit  to  the  payment  of  the  note  in 
relief  of  the  sureties,  and  a  failure  to  do  so,  to  the  loss  of  the 
sureties  renders  the  bank  liable.     Mechanics'  Bank  vs.  Seitz, 
150  Pa.,  632.     30  W.  N.,  261.     3.  When  the  maker  of  a 
negotiable  note,  payable  at  a  bank,  has  at  the  date  of  maturity 
a  general  deposit  to  his  credit  in  the  bank,  sufficient  in  amount 
to  discharge  the  note,  and  not  specifically  appropriated  to  any 
other  purpose,  the  bank  is  bound  to  charge  the  note  against 
such  deposit,  in  relief  of  the  maker's  endorsers.  A  notice  from 
the  maker  to  the  bank  forbidding  the  application  of  his  deposit 
to  the  note  will  not  justify^  the  bank  in  neglecting  so  to  charge 
it  at  maturity,  and  such  neglect  will  discharge  the  endorsers,  if 
the  money  remained  to  the  credit  of  the  maker,  without  a 
specific  appropriation.     German  Bank  vs.  Foreman,  138  Pa., 
474.     27  W.  N.  1 54.     4.  A  bank  has  not  a  right  to  charge  a 
note  against  the  deposit  of  an  endorser  who  dies  insolvent 
before  the  note  becomes  due.     Bank  of  Republic  vs.  Gormley^ 
2  Walker,  493.     5.  A  bank  cannot,  with  knowledge  of  an 
assignment  for  creditors  made  by  a  depositor,  offset  a  note  of 
such  depositor  not  yet  due  against  the  deposit  of  such  maker 


IN    PENNSYLVANIA  209 

Banks — Continued. 

of  the  note.  Huver  vs.  Bank,  3  Lancaster  Review,  52. 
6.  Where  at  the  maturity  of  a  note  held  by  a  bank,  the  maker's 
balance  on  deposit  was  insufficient  to  pay  the  note,  which  was 
protested,  the  bank  is  not  bound,  for  the  protection  of  the 
endorser,  to  apply  the  maker's  subsequent  deposits  to  payment 
of  the  note,  although  they  were  sufficient.  The  omission  of  the 
bank  to  do  so  did  not  discharge  the  endorser.  People's  Bank 
vs.  Legrand,  103  Pa.,  309. 

XIII.  Neglect  in  the  care  of  securities  entrusted. 
I.  The  mere  voluntary  act  of  the  cashier  of  a  bank  in  receiv- 
ing securities  for  safe  keeping  will  not  render  the  bank  liable 
for  their  loss ;  but  if  the  deposit  be  known  to  the  directors  and 
acquiesced  in,  the  bank  will  be  liable.  Where,  however,  the 
buildings  and  vaults  of  the  bank  were  allowed  to  be  used  for 
the  purpose  of  receiving  securities  on  deposit,  and  the  bank 
officers  employed  in  receiving  into  custody  the  things  deposited, 
the  corporation  must  be  considered  the  depositary,  and  not  the 
cashier.  Carlisle  Bank  vs.  Graham,  79  Pa.,  106.  85  Pa., 
91.  8  W.  N.,  361.  23  Pittsburg  Journal,  yT.  AUentown 
Bank  vs.  Rex,  89  Pa.,  312.  2.  When  a  bank,  in  consideration 
of  a  depositor  keeping  his  deposit  with  such  institution,  receives 
an  article  for  safe  keeping,  there  is  a  sufficient  consideration  to 
make  the  special  deposit  an  obligatory  contract  of  bailment. 
Such  contract  cannot  be  affected  by  a  by-law  of  which  the 
depositor  had  no  knowledge.  A  bank  is  responsible  for 
securities  delivered  to  a  wrong  person  by  a  default,  mistake, 
carelessness  or  misconduct  of  any  officer  of  such  bank.  Where 
proper  care  has  been  observed  in  selecting  officers,  a  bank  is 
not  responsible  for  carelessness  not  in  the  course  of  the  officer's 
business.  White  vs.  Bank,  4  Brewster,  234.  3.  Where  men 
disguised  as  policemen  induced  the  watchman  of  a  bank  after 
banking  hours  to  admit  them  in  the  building,  whereupon  they 
overpowered  the  watchman  and  robbed  the  bank  of  securities 
deposited  with  it,  held,  the  bank  being  a  voluntary  bailee 
without  reward,  the  evidence  was  not  sufficient  to  charge  it 
with  negligence.     Whether  a  national  bank  can  take  securities 
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on  deposit  was  not  decided.  De  Haven  vs.  Kensington  Bank, 
8 1  Pa.,  95.  4.  Where  a  national  bank  receives  a  special 
deposit  for  safe  keeping  without  reward,  it  is  liable  only  for 
gross  negligence,  and  the  burden  of  proving  such  gross  negli- 
gence is  on  the  plaintiff.  The  bank  in  such  case  is  not  respon- 
sible for  that  care  even  which  every  attentive  and  diligent 
person  takes  of  his  own  goods.  Allentown  Bank  vs.  Rex^  89 
Pa.,  308.  5.  A  mere  naked  deposit  of  a  sealed  package  for 
which  the  bank  receives  no  reward  or  advantage,  will  only 
render  the  bank  answerable  for  gross  negligence  or  a  breach 
of  faith.  The  degree  of  care  expected  in  such  case  is  only 
that  which  the  depositary  uses  towards  its  own  property  of  a 
similar  kind.  It  must  be  such  negligence  which  in  its  effect 
on  contracts  is  equivalent  to  fraud.  Lloyd  vs.  Bank,  15  Pa., 
176.  6.  Where  the  cashier  of  a  bank  fraudulently  pledges 
deposited  bonds  for  a  debt  of  the  bank,  the  fraud  of  the  cashier 
becomes  the  fraud  of  the  bank.  Hughes  vs.  Bank,  1 10  Pa., 
428.  Comp  vs.  Bank,  94  Pa.,  409.  7.  A  bailee  cannot 
stipulate  against  liability  for  his  own  negligence.  Liability  for 
loss  of  a  bailment  without  compensation  arises  only  on  proof 
of  gross  negligence  or  want  of  ordinary  care.  A  stranger  left 
bonds  in  care  of  a  bank,  retaining  a  list  thereof.  The  bonds 
were  enclosed  in  an  envelope,  endorsed  with  his  name  and 
residence,  and  placed  in  a  vault.  Subsequently  another  party, 
representing  himself  to  be  the  owner  of  the  bonds,  giving  the 
name  and  address  accurately,  but  producing  no  other  evidence 
of  his  identity,  demanded  the  bonds,  which  the  teller  thereup>on 
delivered  to  him.  Held,  that  the  question  of  negligence  was 
for  the  jury.  Lancaster  Co.  Bank  vs.  Smith,  62  Pa.,  47. 
8.  Where  a  depositor  in  a  bank  entrusted  to  the  custody  of 
the  bank  for  safe  keeping  a  number  of  bonds,  which  through 
the  fraud  of  the  teller  or  the  cashier  of  the  bank  were  stolen, 
held,  that  the  bank  in  such  case  was  a  gratuitous  bailee,  and  as 
such  was  not  liable  except  for  gross  negligence.  That  if  the 
officers  of  the  bank  knew  or  reasonably  suspected  that  such 
employee  had  abstracted  or  misapplied  the  funds  of  the  insti- 
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tution,  and  made  false  entries  in  the  books,  and  failed  to  remove 
him  from  his  position,  and  the  bonds  entrusted  to  the  bank  for 
safe  keeping  were  afterwards  lost  through  his  negligence  or 
were  stolen  by  him,  such  neglect  is  evidence  of  negligence  on 
the  part  of  the  bank.  Steffe  vs.  Bank^  22  Pittsburg  Journal, 
157.  Scott  vs.  Bank,  72  Pa.,  471  ;  2  Foster,  69 ;  21  Pitts- 
burg Journal,  113.  9.  Where  a  bank  holds  stocks  of  its 
debtor  pledged  as  collateral  security  for  a  loan,  it  is  its  duty, 
where  it  holds  the  pledge  for  an  indefinite  time,  to  call  upon 
the  pledgor  to  redeem,  and  if  he  failed,  upon  due  notice  to 
sell  the  stocks  pledged,  and  apply  the  proceeds  to  the  pay 
ment  of  the  debt  A  bank,  in  instituting  no  proceedings  for  a 
judicial  sale,  nor  calling  on  the  debtor  to  redeem,  nor  giving 
notice  of  a  sale,  nor  making  public  sale,  grossly  fails  in  its 
duty  to  the  pledgor,  and  a  private  sale  to  its  own  officers  is 
an  illegal  mode  of  dealing  with  the  collateral  held  in  trust. 
Stgreaves  vs.  Bank^  49  Pa.,  359.  Conyngham's  Appeal,  57 
Pa.,  474. 

Bankruptcy. 

I.  Neglect  of  assignee.  The  negligence  of  an  assignee 
in  bankruptcy  in  acting  will  not  enable  a  creditor  to  pursue 
the  bankrupt's  estate.  The  creditor  might  have  asked  for  the 
appointment  of  another  assignee.  King  vs.  Dietz,  12  Pa., 
156. 

II.  Neglect  of  creditor.  Where  a  creditor  presents  a 
claim  against  a  bankrupt  before  the  register,  but  omits  to  state 
that  he  hold  a  mechanic's  lien  or  other  security  for  the  debt, 
this  would  waive  the  lien  as  to  any  estate  afTected  by  it  which 
was  in  the  hands  of  the  assignee,  but  would  not  affect  the  lien 
as  to  the  property  of  a  third  party,  who  had  previously  pur- 
chased from  the  debtor.     Bassett  vs.  Baird,  85  Pa.,  386. 

III.  Neglect  to  discharge  bankrupt,  i.  The  fraud 
contemplated  by  the  statute  as  a  bar  to  a  bankrupt's  discharge 
is  fraud  in  fact,  involving  moral  turpitude  and  intentional 
wrong.    Where  a  bankrupt  innocently  swore  to  that  which 
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proved  untrue,  to  his  own  prejudice,  held  that  this  need  not 
bar  his  discharge.  Wame,In  re,  15  Phila.,  491.  2.  If  a  vol- 
untary applicant  for  the  benefit  of  the  bankrupt  laws  owe  a 
debt  created  by  defalcation  as  a  public  officer,  or  as  an  exec- 
utor, administrator,  guardian  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity,  he  cannot  be  discharged  under  the 
act,  if  the  party  injured  object  to  the  discharge.  Parker,  In  re, 
I  Clark,  138.  3.  The  same  fraud  or  concealment  of  prop- 
erty, which  would,  if  interposed,  have  prevented  the  bank- 
rupt's discharge,  will  render  the  certificate  unavailing,  as  a 
discharge  from  prior  indebtedness,  when  subsequently  shown 
in  a  state  court.  Peterson  vs.  Speer,  29  Pa.,  478.  4.  If  the 
bankrupt  neglects  to  apply  for  his  discharge,  or  to  prosecute 
his  application  with  reasonable  diligence,  the  creditor  who  has 
proved  his  debt  must  obtain  leave  of  the  court  of  bankruptcy  to 
prosecute  his  claim  by  due  course  of  law,  or  move  to  dismiss 
the  application  for  discharge.     Dingee  vs.  Becker ^  9  Phila.,  196. 

Bastards. 

I.  Neglect  to  legitimate.  The  provisions  of  the  act 
of  May  14,  1857,  that  bastards  shall  be  legitimated  by  the  sub- 
sequent marriage  and  cohabitation  of  their  parents  should  be. 
liberally  construed.  Clauer's  Appeal,  30  Pittsbtirg  Jottmal, 
36.    McCtiUougKs  Appeal,  113  Pa., 247. 

II.  Neglect  of  inheritable  blood,  i.  The  reason 
why  a  bastard  cannot  inherit  at  common  law,  is  because  he  is 
the  son  of  nobody,  and  hence  has  no  ancestor.  In  respect, 
however,  to  his  own  children,  his  blood  has  descendible 
quality.  By  act  of  May  14,  1857,  where  the  parents  of  a 
bastard  subsequently  marry  and  cohabit,  the  child  thereby 
becomes  legitimated.  McGunnigle  vs.  McKee,  jj  Pa.,  84. 
2.  The  mother  of  a  bastard  child  is  not  a  parent  within  the 
meaningoftheAct  of  April  26, 1855,  and  cannot  recover  dam- 
ages for  injuries  resulting  in  his  death.  Harkins  vs.  R.R.,  11 
Wi .  N.,  20.  3 .  There  is  no  presumption  that  the  man  who  mar- 
ries the  mother  of  a  bastard  child  is  the  father  of  it.  Janes'  Estate^ 
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147  Pa.,  527.  4.  The  act  of  April  27,  1855,  provides  that 
ill^timate  children,  with  their  mother,  shall  respectively  have 
capacity  to  take  and  inherit  from  each  other  personal  estate  as 
next  of  kin,  and  real  estate  as  heirs  in  fee  simple.  NeWs 
Appeal^  92  Pa.,  193.  5.  A  testator  devised  property  to  his 
nephew  A,  B.  Two  nephews  of  the  same  name  claimed  it ; 
one  being  legitimate,  the  order  a  bastard.  Held,  that  parol 
evidence  was  inadmissible  to  show  that  the  testator  intended 
the  ill^timate  nephew  to  be  the  object  of  his  bounty.  Byers^ 
Appeal,  98  Pa.,  479. 

III.  Neglect  to  support,     i.  A  discharge  under  the 
insolvent  laws  does  not  relieve  from  payment  of  weekly  sums 
for  the  support  of  a  bastard  child  under  order  of  the  court  of 
quarter  sessions.     After-acquired  property  may  be  reached 
by  ^fi.  fa.  issued  out  of  the  criminal  court,  or  by  an  action  at 
law.     After  such  discharge,  the  defendant  is  not  liable  to  arrest 
upon  attachment  for  non-payment  of  weekly  sums  thereafter 
becoming  payable.     Comm.  vs.  Cook,  4  W.  N.,  333.     i  C.  P. 
Reporter,  96.     2.  The  insolvent  laws  may  relieve  a  defendant 
confined  under  sentence  for  fornication  and  bastardy  from  his 
imprisonment,  but  not  from  the  sentence.     Nothing  but  par- 
don or  payment   can   extinguish    the    defendant's   liability. 
Camm.  vs.  Faulkner,  24  Pittsburg  Journal,   143  ;  3   W.  N., 
540.     3.  After  conviction  for  fornication  and  bastardy,  a  dis- 
charge under  insolvent  laws  will  release  defendant  from  attach- 
ment for  non-payment  of  weekly  sums  accruing  thereafter. 
Qmm.  vs.  Kyle,  17  W.  N.,  123.     4.  A  discharge  of  a  debtor 
under  the  insolvent  laws  does  not  relieve  him  from  weekly 
payments   for  the   support  of  a  bastard   child.     Comm,  vs. 
Miller,  3  W.  N.,  301. 

IV.  Neglect  in  awarding  custody,     i.  A  guardian  of 
the  person  of  a  bastard  is  entitled  to  its  custody  in  preference 

»  to  its  putative  father.     Comm,  vs.    Waleisa,  2   Foster,   281. 

•  2.  The  putative  father  of  an  illegitimate  child,  as  a  general 

principle,  is  entitled  to  the  custody  of  the  child  as  against  all 
\  but  the  mother.     Comm,  vs.  Anderson,  i  Ashmead^  54. 
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y-Windows. 

Neglect  in  erecting,  i.  The  act  of  April  i6,  1838, 
ing  councils  the  power  to  make  rules  as  to  bay-windows, 
is  not  authorize  them  to  license  an  architect  to  appropriate 
much  of  the  public  highway  as  he  pleases  for  the  purpose 
erectii^  a  bay-window  of  no  specified  dimensions.  Where 
:  window,  as  in  the  present  instance,  extends  more  than  two 
t  beyond  the  building,  its  erection  will  be  enjoined.  The 
jncils  of  Philadelphia  have  no  authority  to  grant  special 
mses  for  the  erection  of  bay  windows.     Comm.  vs.  Harris, 

Phila,,  10.  Comm.  vs.  Reimer,  Idem.,  72.  2.  The  act 
April  21,  1855,  applicable  only  to  Philadelphia,  provides 
it  every  new  dwelling  house  shall  also  have  an  open  space 
ached  to  it,  in  the  rear  or  on  the  side,  equal  to  at  least 
slve  feet  square.  A  bay-window  or  bath-room  built  out  and 
)jecting  over  this  minimum  space  is  a  violation  of  the  said 
PkUa.  vs.  Brown,  27  W.  N.,  312.  City  vs.  Duncan,  i 
■  N,,  99,  3.  The  powers  vested  in  the  councils  of  Philadel- 
ia  by  the  act  of  April  16,  1838,  with  regard  to  the  erection 
bay-windows,  do  not  confer  on  them  the  right  to  grant  by 
»:ial  ordinance  permission  to  construct  a  bay-window  in  one 
ticular  house  beyond  the  building  line.  Reimer  s  Appeal, 
3  Pa.,  182.  4.  Footways  are  under  municipal  control,  and 
:  authorities  may  determine  the  extent  to  which  sidewalks 
y  be  obstructed  by  bay-windows,  awnings,  cellar-doors  and 
arsteps.  This  power  must  be  exercised  by  regulations  that 
:  general  and  uniform,  reasonable  and  certain.  In  the 
:sent  case  the  bay-window  projected  from  the  second  story 
a  dwelling,  and  an  injunction  was  applied  for.  An  indi- 
ual  permit  for  its  erection  was  held  not  to  be  sufficient,  but 
.ppearing  that  it  did  not  extend  beyond  the  limits  allowed  by 
ordinance  of  general  and  uniform  application,  its  construc- 
1  was  not  enjoined.  Livingston  vs.  Wolf,  136  Pa.,  519. 
The  encroachment  on  a  public  highway,  to  be  remedied  by 

process  of  injunction,  must  be  really  an  obstruction  to  the 
;  use  of  it,  and  not  merely  technically  so.  The  first  story 
a  bay-window  built  from  the  ground,  and  extending  one 
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and  a  half  feet  into  the  public  street  is  a  real  obstruction,  but 
the  second  story  of  such  a  window  may  be  only  a  technical 
obstruction,  which  will  be  removed  or  not  as  the  peculiar  cir- 
cumstances of  the  case  demand.  Comm,  vs.  Suesserott,  5  Pa. 
County,  I.  6.  Equity  will  not  enjoin  a  public  nuisance  on 
the  prayer  of  a  private  individual  where  no  private  injury  is 
shown.  Private  injuries,  to  be  relieved  in  equity,  must  be 
substantial  and  not  merely  fanciful.  Blanchard  vs.  Reybum,  i 
W.  N.,  529.  Homer  vs.  Craig,  2  W.  N.,  11.  Bowen  vs. 
Coulston,  Idem,,  333.  Wilson  vs.  Strawbridge,  4  W.  N.,  35. 
Comm.  vs.  Harris^  10  W.  N.  10. 

Beneficial  Associations. 

I.  Neglect  in  constitutions.  A  constitution  that  puts 
all  power  over  rights  into  the  hands  of  the  majority  is  really 
no  constitution  at  all.  No  charter  of  a  beneficial  association 
should  be  approved  which  gives  a  majority  of  the  association 
power  to  expel  any  member  **  guilty  of  any  offence  against  the 
law."     Beneficial  Ass' n  of  Brotherly  Unity,  38  Pa.,  298. 

II.  Neglect  of  rights  of  members.  Where  a  member 
of  a  beneficial  society  has  been  illegally  expelled,  equity  will 
restore  him  to  membership.  Glover  vs.  Lodge,  i  Delaware 
Co.,  317.      Worrilon's  Appeal,  2  Idem,  66. 

III.  Neglect  in  proofs  of  loss.  Beneficial  associations 
are  bound,  like  insurance  companies,  by  the  rule  which 
requires  that  the  assured  shall  be  promptly  notified  of  any 
defect  in  the  proof  of  loss,  so  that  he  may  have  an  oppor- 
tunity of  correcting  it.  Gould  vs.  Ins,  Co,,  134  Pa.,  588. 
Stambler  vs.  Order  of  Pente,  159  Pa.,  492. 

IV.  Neglect  in  payment  of  benefits,  i.  Where  a 
member  of  a  beneficial  society  directed  the  payment  allowed 
to  him  at  his  death  to  be  paid  to  a  party  designated  by  him  as 
his  wife,  and  in  conformity  with  his  wish  the  money  was  paid 
to  such  person  when  in  reality  she  was  his  mistress,  held,  that 
in  the  absence  of  notice  to  the  association  that  she  was  the 
widow  of  the  deceased,  she  was  not  entitled  to  recover.    Sup- 
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lee  vs.  Knigkts  of  Birmingham,  i8  W.  N.,  280.  2.  Where 
reguUtioti  exists,  that  any  member  holding  a  beneficial  ca- 
ficate  desiring  to  make  a  new  direction  as  to  its  payment  may 

0  so  in  a  certain  manner  by  endorsement  thereon,  he  cannot 
ivoke  or  change  it  in  his  last  will.  VoUman's  Appeal,  92  Pa., 
2.  3.  Where  a  woman  has  been  separated  from  her  hus- 
and  by  mutual  consent  and  not  by  reason  of  his  ill-treatment, 
[jd  lived  apart  from  him  at  the  time  of  his  death,  and  has 
ome  no  part  of  his  funeral  expenses,  she  has  no  claim  on  a 
eneficial  association  of  which  he  was  a  member.  Berlin 
'enef.  Society  vs.  March,  82  Pa.,  166.  4.  Beneficial  societies 
lay  prohibit  their  members  from  indulgence  in  vices  which 
lultiply  disease  and  death  among  them,  and  thus  diminish 
leir  general  fund.  Such  provisions  are  not  to  r^ulate 
ihavior,  but  to  strike  at  acts  on  whose  results  relief  is  to 
:pend.  A  by-law  is  not  unreasonable  which  withholds  bene- 
s,  when  intemperance,  debauchery,  etc.,  were  the  cause  of  ■ 
ath.    St.  Mary's  Society  vs.  Burford,  70  Pa.,  321. 

ets. 

Neglect  in  paying.  In  an  action  by  the  loser  against 
le  winner  of  a  bet,  held,  that  the  plaintiff  could  not  recover 
oney  paid  over  by  the  stakeholder  before  notice  not  to  pay, 
tch  a  payment  being  a  voluntary  one ;  and  if  shown  to  be 
rainst  morality,  the  parties  being  in  pari  delicto,  the  law  will 
isist  neither.     Frick  vs.  Hammond,  2  Clark,  156. 

icycles. 

I.  Neglect  by  riding  on  sidewalk.  The  act  of  May 
1889,  providing  a  penalty  for  maliciously  riding  or  driving 
horse  on  a  sidewalk,  in  connection  with  the  act  of  April  23, 
!89,  subjecting  persons  riding  bicycles  to  the  same  restric- 
)ns  as  are  prescribed  by  law  to  persons  using  carriages, 
ill    sustain  the  conviction  of  a  person  for  riding  a  bicycle 

1  a  sidewalk.  The  sidewalk  is  for  foot-passengers.  Comm, 
.  Forrest,  170  Pa.,  40. 
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II.  Neglect  to  protect  from  injury.  A  bicycle  is  a 
vehicle,  and  has  the  same  right  upon  a  highway  as  any  other 
vehicle.  It  is  not  negligence  for  a  wheelman  to  leave  his 
bicycle  for  a  reasonable  length  of  time  on  the  side  of  a  high- 
way, so  as  not  to  unduly  interfere  with  the  rights  of  others, 
while  calling  at  the  residence  or  place  of  business  of  an  abut- 
ting owner,  and  the  person  who  negligently  injures  the  vehicle 
is  liable  for  the  damages.     Lacey  vs.  Winn,  3  Pa.  Dist.,  81. 

Bigamy. 

Neglect  in  the  prosecution,  i.  At  common  law, 
bigamy  occurs  and  is  complete  when  the  second  marriage  is 
accomplished.  The  doctrine  of  continuing  offences  does  not 
exist  It  is  wholly  unknown  to  the  criminal  law.  There  is  a 
period  in  the  history  of  every  crime  when  it  is  completed. 
From  that  moment  the  statute  of  limitations  commences  to 
run.  On  an  indictment  for  bigamy,  it  is  not  necessary  to  prove 
cohabitation ;  the  crime  is  complete,  although  there  be  an 
immediate  separation  without  cohabitation  at  all.  Gise  vs. 
Comm,,  81  Pa.,  428.  Overruling  5  Luzerne  Register,  31. 
2.  An  indictment  for  bigamy  cannot  be  maintained  in  this 
state,  where  the  second  marriage  took  place  outside  the  state. 
Comm,  vs.  Huckel,  4  Pa.  County,  576.  Contm.  vs.  Reynolds, 
8  Lancaster  Bar,  57.  * 

Bill  of  Exceptions. 

I.  Neglect  to  present,  i.  When  error  is  alleged  to 
any  portion  of  the  charge  of  the  court  or  rulings  on  points  of 
evidence  or  points  of  law  in  a  criminal  proceeding,  it  cannot 
be  brought  to  the  notice  of  the  supreme  court  otherwise  than 
by  bill  of  exception,  as  in  civil  cases.  Grant  vs.  Comm.,  71 
Pa.,  507.  2.  The  court  will  confine  its  attention  to  what  is 
presented  in  the  bill  of  exceptions  and  its  proper  appendages. 
Forsyth  vs.  Matthews,  14  Pa.,  1 00.  3.  If  the  exception  be 
not  stated  in  writing  and  tendered  at  the  trial,  it 
is   waived;     the    party    shall    not    resort    to     his     excep- 
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IS     after     verdict     against     him ;      if    to    the     charge, 

may  be  tendered  at  any  time  before  the  deliv- 
■  of  the  verdict  WheeUr  vs.  Winn,  53  Pa.,  122. 
The  rules  which  require  the  presentation  and  settlement 
bills  of  exceptions  within  a  specified  time,  are  for  the  bene- 
of  defendants  in  error,  and  they  cannot  be  disregarded  unless 
h  their  consent,  Kirkpatrick  vs.  Lee,  49  Pa.,  1 23.  5,  The 
)reme  court  is  not  bound  to  examine  exceptions  not  made 
the  court  below.  WoUcnweber  \s.  Ketterlinus,  17  Pa.,  389. 
Where  no  exceptions  have  been  taken  in  the  court  below, 

supreme  court  cannot  reverse  a  judgment,  even  in  a  capital 
e,  for  errors  committed  in  the  trial.  In  the  absence  of 
:eptions,  nothing  comes  before  the  court  but  the  bare  record, 
:h  as  would  come  up  upon  the  common  law  certun-ari. 
<nm.  vs.  Ware,  137  Pa.,  465.  7.  The  court  is  not  bound 
suspend  the  trial  of  a  cause  until  a  bill  of  exceptions  is 
iwn  in  form  and  sealed.  The  counsel  who  takes  an  excep- 
fi,  has  a  right  to  have  it  fixed  immediately.  But  this  may 
done  without  drawing  up  the  bill  in  full  form.  A  note  in 
ting  suffices,  and  such  a  note  should  never  be  omitted. 
■wart  vs.  Bank,  1 1  S.  &  R.,  267. 

II.  Neglect  to  grant,  i.  At  common  law,  no  bills  of 
:eptions  were  permitted  in  criminal  cases.  The  right  of  a 
endant  in  an  indictment  except  for  murder  and  man- 
ughter,  to  a  bill  of  exceptions,  rests  solely  in  the  provisions 
the  act  of  May  19,  1874,  which  entitles  the  defendant  to 

bill  of  exceptions  as  in  civil  cases.  Haines  vs.  Comm.,  99 
.,410.   lOoPa.,  317.  2.  A  bill  of  exceptions  cannot  be  taken 

landlord  and  tenant  proceedings,  Scott  vs.  Lokyer,  8 
zerne  Register,  232, 

III.  Neglect  to  seal.  i.  Upon  a  petition  to  the 
ireme  court,  alleging  that  the  judge  of  a  lower  court  refuses 
seal  a  bill  of  exceptions,  a  special  writ  may  issue  setting 
th  the  circumstances  of  the  case,  and  commanding  the 
ges,  if  they  be  true,  to  affix  their  seal.  The  petitioner  may 
exceptions  to  the  return  of  the  writ.     If  the  judge,  in  his 
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return,  deny  the  facts  alleged,  the  petitioner  has  his  action  for 
a  fcilse  return.  Conrow  vs.  Sckloss,  55  Pa.,  28.  2.  When 
the  judge  who  presided  at  the  trial  has  died,  without  having 
sealed  the  bill  of  exceptions,  the  writ  of  error  may  be  con- 
tinued, until  opportunity  be  given  the  other  members  of  the 
court  to  seal  it.     McCandless  vs.  McWIia^  20  Pa.,  183. 

IV.  Neglect  to  certify  the  evidence,  i.  A  bill  of 
exceptions  must  certify  the  evidence  upon  which  it  is  founded, 
or  the  supreme  court  will  not  reverse  the  judgment  rendered 
in  the  court  below,  although  it  may  be  apparent  there  was 
error  in  the  rejection  of  evidence.  Lothrop  vs.  Wightntan,  41 
Pa.,  297.  2.  Whenever  there  is  a  bill  of  exceptions  taken  to 
the  exclusion  of  any  written  evidence,  a  copy  of  the  document 
offered  must  be  attached  to  the  bill,  in  order  to  enable  the 
court  to  judge  of  its  relevancy.  But  this  is  not  the  case  when 
the  offer  is  to  prove  the  mere  fact  of  the  existence  of  a  judg- 
ment in  the  same  court  by  the  production  of  the  original 
records.  Copies  in  such  a  case  would  be  a  burdensome  and 
unnecessary  expense.  Johnston  vs.  Fumier^  69  Pa.,  453. 
3.  The  facts  out  of  which  a  question  of  law  arises  must  be 
seen  in  the  record  proper  or  in  the  bill  of  exceptions,  and  this 
applies  as  well  to  reserved  points  as  others.  Without  a  bill 
of  exceptions  the  supreme  court  cannot  examine  into  alleged 
error.  Miller  vs.  Hers  hey  ^  59  Pa.,  64.  4.  The  plaintiff*  in 
error  in  the  argument  in  the  appellate  court  is  not  at  liberty 
to  travel  beyond  the  reasons  assigned  and  appearing  on  the 
record    Drexelws,  Man,  6  W.  &  S.,  345. 

V.  Neglect  to  settle.  Under  the  rules  of  court,  it  is 
the  duty  of  the  party  presenting  a  bill  of  exceptions,  within 
twenty  days  thereafter,  to  have  the  same  settled  by  the  judge 
before  whom  the  case  was  tried,  on  forty-eight  hours*  written 
notice,  with  a  copy  of  the  bill  served  on  the  opposite  party ; 
otherwise  the  judge  shall  not  be  required  to  seal  the  same. 
Reichenbach  vs.  Ruddach,  121  Pa.,  27.  Haines  vs.  Comm., 
14  Lancaster  Bar,  113. 

VI.  Neglect  to  file,     i  .  A  bill  of  exceptions  to  the 
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lai^e  of  the  court,  if  taken  after  verdict,  is  in  time,  if  it  be 
aled  by  the  court  and  sent  up  with  the  record.  Dock  vs. 
lart,  7  W.  &  S.,  172.  2.  A  bill  of  exceptions  to  the  charge 
F  the  court  should  be  taken  before  the  delivery  of  the  verdict, 
id  a  request  to  charge  the  jury  in  a  certain  way,  and  to  file 
le  opinion  of  record  is  not  equivalent  to  a  bill  of  exceptions. 
'ration  vs.  Mttchell,  3  Pa.,  44.  3.  Without  an  exception 
iken,  the  evidence  in  a  case  cannot  be  examined  by  the 
jpreme  court.  The  office  of  an  exception  is  to  bring  upon 
le  record  something  which,  without  an  exception,  forms  no 
irt  of  it.  The  notes  of  trial  taken  below  constitute  no  part 
f  the  record,  unless  made  so  in  the  manner  pointed  out  by 
iw.  There  are  but  three  modes  in  which  facts  arising  upon 
le  evidence  can  find  their  way  into  the  record :  by  the  finding 
f  a  jury,  which  is  a  special  verdict ;  by  the  agreement  of  the 
arties,  called  a  case  stated ;  and  by  the  certificate  of  the  court 
Dntained  in  a  bill  of  exceptions.  An  exception  brings  up  so 
luch  of  the  evidence  as  bears  upon  the  particular  exception. 
L  bill  of  exceptions  determines  precisely  what  the  evidence 
'as.  When  it  has  been  settled  by  the  trial  judge,  upon  notice 
)  the  opposite  counsel,  there  is  no  room  for  dispute.  Bonds 
s.  Penna.  Co.,  138  Pa.,  155.     MlUr  vs.  Herskey,  59  Pa.,  64. 

lills  of  Exchange. 

I.  Neglect  IN  FORM.  It  is  not  essential  to  the  validity  of  a 
ill  of  exchange  that  it  be  in  form  negotiable,  nor  that  it  should 
sntain  the  words  "  for  value  received."  Coursin  vs.  Lcdiie, 
1   Pa.,  506. 

II.  Neglect  OF  consideration,  i.  Between  the  original 
irties,  the  consideration  of  a  bill  of  note  can  always  be 
iquired  into.  Want  of  consideration  may  be  insisted  on  by 
le  drawee  against  the  payee,  by  the  payee  against  his  endorsee, 
id  by  theacceptor  against  the  drawer.  Between  the  parties, 
is  a  good  defence  that  the  bill  is  a  mere  accommodation  bill. 
'rubb  vs.  Cotirell,  62  Pa.,  27.  2.  The  charges  of  fraud  and 
is  representation  should  be  fully  set  out  in  the  affidavit  of 
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defence.  Matthews  vs.  Lang,  3  W.  N.,  $12.  3.  Notice  of 
forgery  within  a  reasonable  time  after  its  discovery,  and  an 
oSkt  to  return  the  bill  of  exchange  or  note  are  necessary  to 
maintain  an  action  to  recover  the  consideration  paid,  if  the  bill 
possesses  value.  Rick  vs.  Kelly ,  30  Pa,,  526.  4.  On  proof  of 
the  loss  or  larcency  of  n^otiable  paper,  the  holder  must 
affirmatively  show  that  he  took  it  in  the  usual  course  of  busi- 
ness for  value.  Kuhns  vs.  Gettysburg  Bank,  68  Pa.,  445. 
5.  There  may  be  a  recovery  against  the  acceptor  on  a  lost  bill 
of  exchange,  the  existence  of  the  bill  being  once  established, 
and  its  loss  proven.     Meeker  v§.  Jackson,  3  T.,  442. 

III.  Neglect  by  alteration.  Every  alteration  in  a 
n^otiable  instrument,  whereby  the  identity  of  the  paper  is  in 
any  way  affected,  is  material,  and  avoids  it  even  in  the  hands 
of  a  subsequent  endorsee  for  value,  except  as  to  him  who 
made  the  alteration.  Stephens  vs.  Graham,  7  S.  &  R.,  505. 
Struthers  vs.  Kendall,  41  Pa.,  229. 

IV.  Neglect  to  accept,  i.  A  promise  to  accept  a 
bill  is  equivalent  to  an  acceptance,  not  only  as  to  the  drawer, 
but  as  to  every  party  who  takes  the  bill  on  the  faith  of  the 
promise.  Steman  vs.  Harrison,  /^2  Pa.,  49.  2.  In  an  action 
by  the  endorsee  against  the  endorser  of  a  foreign  bill  of 
exchange,  which  has  been  protested  for  non-acceptance,  it  is 
not  necessary  to  prove  notice  of  the  non-acceptance  of  the 
bilL  In  the  English  courts  it  is  settled,  that  both  a  protest  for 
non-acceptance  and  notice  of  the  protest  are  necessary.  This 
law  is  not  universal,  under  the  custom  of  merchants.  In  the 
United  States,  the  law,  with  respect  to  the  non-acceptance  of 
foreign  bills,  differs  from  that  of  England.  Read  vs.  Adams, 
6S.&R.,  356. 

V.  Neglect  to  demand  payment,  i  .  It  is  the  duty  of 
the  holder  of  a  bill  of  exchange  to  present  it  for  payment  at 
maturity,  if  payable  at  a  particular  time,  or  within  a  reasonable 
time,  if  payable  at  sight ;  and,  in  either  case,  to  give  immediate 
notice  to  the  drawer,  if  the  bill  be  dishonored.  If  these  duties 
are  neglected,  the  drawer  is  generally  discharged  from  liability. 
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•son  vs.  Todd,  1 8  Pa.,  430.  2,  If  the  drawee  of  a  bill 
/e  from  his  usual  place  of  residence  to  another  in  the 
state,  the  holder  must  make  reasonable  effort  to  trace 
ind  present  the  bill  for  payment.  This  is  not  necessary, 
has  absconded.  Reid  vs.  Morrison,  2  W.  &  S.,  401. 
bill  made  payable  at  no  particular  time  is  payable  imrae- 
y,  and  to  charge  the  drawer  or  endorser,  it  must  be  pre- 
3  in  a  reasonable  time.  Taylor -vs.  Young,  3  W.,  343. 
le  holder  of  a  bill  of  exchange  is  not  obliged  to  notify 
e  parties  to  it.  It  is  sufficient  to  notify  the  party  he 
Is  to  hold  liable.  Each  endorser  has  an  entire  day  to 
his  predecessor  on  the  bill,  and  upon  his  receiving  notice, 
his  duty  to  notify  prior  parties.  Struthers  vs.  Blake,  30 
139.  5.  A  demand  by  a  notary  in  the  street  of  an 
tor  of  a  bill,  payable  generally,  is  not  a  sufficient  demand. 
>uld  be  made  at  his  place  of  business.  King  vs.  Holmes, 
l.,4S6- 

/I.  Neglect  of  notice  of  protest,  i.  A  notice  of 
it  of  a  bill  of  exchange  must  be  given  personally  to  one 
-esides  in  the  same  city,  or  by  leaving  it  at  his  house  or 
of  business ;  depositing  it  in  the  post  office,  directed  to 
i  not  sufficient.  But  when  they  reside  in  different  places, 
jtice  may  be  sent  properly  directed  to  the  nearest  post 
The  holder  of  a  bill  of  exchange  cannot  avail  himself, 
e  ignorance  of  the  notary  as  to  the  residence  of  the 
ser  and  consequent  neglect  in  giving  notice  of  the  pro- 
If  he  knows  it,  he  must  disclose  their  residence,  as  it 
his  neglect  will  discharge  the  endorser.  Holy  vs.  Brown, 
,  181.  2.  The  cessation  of  mails  and  commercial  inter- 
;  with  a  blockaded  city  during  a  national  war,  is  a  suffi- 
excuse  for  the  omission  of  due  notice  of  the  dishonor  of 
of  exchange  to  a  party  in  such  city,  while  the  impedi- 
exists.  House  vs  Adatns.  48  Pa.,  261.  3.  The  holder 
ill  must  use  reasonable  diligence  to  ascertain  the  residence 
:  drawer,  for  the  purpose  of  giving  him  notice  of  its  dis- 
.     If  he  has  a  counting  house,  or  known  place  of  busi- 
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ness,  it  Is  sufficient  if  notice  be  given  there.  Notice  left  with 
the  family  of  a  seafaring  man,  during  his  absence  at  sea,  suf- 
fices. Fisher  vs.  Evans,  5  B.,  541.  4.  By  the  settled  prin- 
ciples of  commercial  law,  the  holder  is  bound,  in  case  of  an 
inland  bill,  to  forward  immediate  notice  on  the  day  following  the 
refusal.  Brenzer  vs.  WiglUntan,  8  W.  &  S.,  266  5.  Payment 
is  to  be  made  at  the  place  to  which  the  bill  is  addressed.  Notice 
of  dishonor  sent  to  the  place  of  date  suffices,  unless  the  holder 
knows  that  it  is  not  the  place  of  residence.  Piercews,  Struthers,  27 
Pa,,  249.  6.  Notice  of  protest  is  not  required  to  render  a  firm  lia- 
ble on  an  endorsement,  where  all  the  members  of  the  firm  are 
members  of  the  house  which  drew  the  bill.  Knowledge  is 
notice.  Bank  vs.  Fulmer,  3  Pa.,  399.  7.  A  protest  for  non- 
pajonent  must  appear  under  a  notarial  seal ;  but  the  non- 
acceptance  need  not  be  certified  in  the  protest  to  render  it 
valid  Morris  vs.  Foreman,  i  D.,  193.  8.  Notice  dated 
Rochester,  December  28,  of  protest  on  that  day  for  non- 
payment by  the  drawee  of  a  bill  of  exchange  dated  at  New  York 
was  sent  to  New  York,  where  it  was  mailed  on  January  3  to 
Philadelphia,  where  the  drawer  resided,  and  was  delivered 
there  January  4,  to  a  person  of  the  same  name,  but  did  not 
reach  the  drawer  until  January  8.  Held,  sufficient  notice  to 
charge  the  drawer.  The  reasonableness  of  notice  to  the 
drawer  is  a  question  for  the  court.  Jones  vs.  Wardell,  6 
W.  &  S.,  399.  9.  When  a  drawer  has  no  funds  in  the  hands 
of  the  drawee  or  any  well-founded  expectation  that  he  had  any, 
he  is  not  entitled  to  notice  of  the  dishonor  of  the  bill.  But 
if  he  has  any  funds  in  the  hands  of  the  drawee, 
even  though  insufficient  to  pay  the  draft,  he  is  entitled 
to  notice.  Or,  even  if  the  drawer  has  no  funds  in  the 
hands  of  the  drawee,  yet  has  a  well-founded  belief  that  he 
has  funds,  and  that  the  bill  will  be  honored,  notice  should  be 
given  and  the  bill  presented.      Wollenweber  v^,  Ketterlinus,  17 

P»-i  399- 
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Bill  of  Partlciilars. 

I.  Neglect  to  furnish,  i.  It  is  now  settled,  that  a  bill 
of  particulars  may,  under  certain  circumstances,  be  demanded 
in  an  action  of  tort.  Borda  vs.  R.  R.,  3  W.  N.,  351. 
2.  Where  a  bill  of  particulars  has  been  demanded,  and  has 
not  been  filed,  the  court,  on  motion,  will  grant  a  non-suit 
Linderman  vs.  Land  Co.,  15  W.  N.,  192.  3.  In  all  legal  pro- 
ceedings, dvil  and  criminal,  bills  of  particulars  or  spediica- 
tions  of  fects  will  be  ordered  by  the  court,  whenever  it  believes 
there  is  danger  that  otherwise  a  party  may  be  deprived  of  his 
rights,  or  that  justice  cannot  be  done.  Whttehouse  vs.  Schakk, 
5  W.  N.,  122. 

II.  Neglect  in  amending.  In  a  divorce  action,  there  is 
no  error  in  permitting  the  libellant  to  amend  his  bill  of  par- 
ticulars on  the  trial.  It  is  a  matter  within  the  sound  discre- 
tion of  the  court.     Melvin  vs.  Melvin,  130  Pa.,  7, 

III.  Neglect  to  include  items.  Where  labor  is  per- 
formed at  various  times  under  the  same  entire  contract,  and 
there  is  a  recovery  in  one  suit  upon  such  contract,  the  party 
cannot  maintain  a  second  action,  even  on  clear  proof,  that  no 
evidence  was  given  in  the  first  as  to  part  of  the  demand  in 
controversy.     Logan  vs.  Caffrey,  30  Pa.,  196. 

Bill  of  Review. 

I.  Neglect  in  application,  i.  A  petition  for  review 
was  dismissed  for  laches  when  filed  by  a  party  in  interest  a 
year  and  a  half  af):er  the  confirmation  of  an  executor's  account. 
No  averment  was  made  that  the  petitioner  did  not  have  notice 
of  the  filing  of  the  account  before  confirmation,  nor  was  expla- 
nation  given  for  the  delay.  Le  Moyne's  Appeal,  104  Pa.,  321. 
2.  An  account  settled  in  the  orphans'  court  can  only  be 
reviewed,  as  a  matter  of  right,  for  error  of  law  apparent  on  the 
&ce  of  the  record,  or  for  new  matter  which  has  arisen  since 
the  decree,  and  could  not  possibly  have  been  used  at  the  time 
the  decree  was  made.  Any  laches  or  negligence  on  the  part 
of  a  petitioner  for  a  bill  of  review  destroys  his  title  to  relief. 
Scott's  Appeal,  112  Pa.,  427. 
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II.  Neglect  to  grant,  i.  A  bill  of  review  is  in  the 
nature  of  a  writ  of  error,  and  its  object  is  to  procure  an  exam- 
ination and  alteration  or  reversal  of  a  decree.  Two  grounds 
for  it  may  be  alleged.  Error  in  law  apparent  on  the  face  of 
the  decree,  and  new  facts  discovered  since  the  date  of  the 
decree.  Fidelity  Ins,  Co.  vs.  Gotdd^  12  W.  N.,  63.  2.  The 
orphans'  court  has  no  power  under  the  act  of  October  13, 
1840,  to  open  decrees  confirming  the  accounts  of  executors, 
administrators  and  guardians,  and  to  re-examine  said  accounts, 
where  the  balance  thereby  found  to  be  due  has  in  the  mean- 
time been  actually  paid.  Lehr's  Appeal,  gi  Pa.,  25.  3.  A 
petition  for  review  will  not  be  allowed,  where  it  appears  the 
petitioner  instructed  her  counsel  not  to  appear  for  her  at  the 
audit ;  that  no  exceptions  were  filed  on  her  behalf,  and  the 
adjudication  was  confirmed  absolutely ;  that  a  year  had 
elapsed  since  the  confirmation  of  the  account,  and  that  distri- 
bution  in  accordance  therewith  had  been  made.  Fletcher's 
Appeal,  125  Pa.,  352.  4.  The  act  of  October  13,  1840,  made 
it  peremptory  on  the  orphans'  court  to  grant  a  review  in  cases 
in  which  chancery  courts  were  in  the  habit  of  so  doing,  except 
where  the  balance  has  been  actually  paid  by  the  executor  or 
administrator.  There  should  be  a  prompt  application  for  the 
review.  Gillen's  Appeal,  8  W.  H".,  499.  5.  As  a  general 
rule,  a  bill  of  review  must  be  founded  either  on  error  of  law 
apparent  on  the  record,  without  the  aid  of  intrinsic  evidence, 
or  on  matters  of  £ict  dehors  the  record,  which  have  arisen  or 
been  newly  discovered  since  the  decree,  and  could  not,  by  the 
exercise  of  reasonable  diligence,  have  been  discovered  before. 
By  act  of  October  13,  1840,  five  years  is  the  limitation  within 
which  a  bill  of  review  will  b^  granted.  Roddy's  Appeal,  99 
Pa,,  II.  Jones*  Appeal,  Idem,  124.  6.  Where  the  findings 
sought  to  be  reviewed  are  on  matters  of  fact  which  should 
properly  have  been  made  the  subjects  of  exception,  a  prayer 
for  review  shall  not  be  granted.  Wartman's  Estate,  1 1  W.  N., 
403.  7.  Relief  is  never  granted  under  a  petition  for  a  bill  of 
review  except  for  error  apparent  on  the  record  or  new  matter 
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discovered  since  the  decree.  Crenur's  Estate,  7  W.  N.,  544, 
8.  The  bill  of  review  must  be  founded  upon  some  error  apparent 
upon  the  bill  or  petition,  answer  and  other  pleadings,  and 
decree,  which  together  constitute  the  record.  But,  as  a  matter 
of  grate,  a  review  may  be  granted  for  new  proof  discovered 
after  the  decree,  which  proof  was  not  accessible  when  the 
decree  was  made  ;  yet,  where  the  party  complaining  has  been 
guilty  of  laches  after  notice  of  the  decree,  the  bill  should  not 
be  granted.     Priestley's  Appeal,  127  Pa.,  420. 

Boats. 

I.  Neglect  in  rowing,  i.  A  rowboat  is  not  within  the 
steering  and  sailing  rules  emijodied  in  the  navigation  laws  of 
the  United  States,  and  a  steamer  is  not  bound  to  change  her 
course  for  such  a  boat.  It  is  negligence,  amounting  to  reck- 
lessness, for  boys  ignorant  of  rowing  to  propel  a  boat  on  the 
river  front  of  a  large  city,  crowded  as  it  is  with  vessels. 
Phila  &■  Reading  R.  R.  vs.  Adams,  89  Pa.,  31.  Fischer  vs. 
Ferry  Co.,  124  Pa.,  159.  2.  A  pilot,  without  a  release,  is  not 
a  competent  witness  for  the  owner  of  a  boat,  in  an  action  for 
her  loss  in  a  chute  in  an  attempt  to  pass  a  dam,  where  the 
defence  of  the  owner  of  the  dam  is,  that  the  loss  accrued 
through  the  negligence  of  the  pilot.     Plumber  vs.  Alexander, 

12  Pa.,  8r.  3.  In  a  foggy  atmosphere,  it  is  the  duty  of  a 
schooner  to  display  a  torch.  This  assists  steamships  in  ascer- 
taining the  position  and  course  of  sailing  vessels,  and  thus  aids 
them  in  avoiding  collision.  In  a  fog,  a  steamer  should  not  go 
at  an  improper  rate  of  speed.  McLaren  vs.  Steamer  Pennsyl- 
vania. 12  W.  N.,  255. 

II.  Neglect  IN  DELIVERING  GOODS,  i.  Where  an  excessive 
delivery  of  goods  is  made  through  n^ligence,  the  ship  can- 
not avoid  liability  by  a  provision  in  the  bill  of  lading  that 
weight,  contents  and  material  were  unknown.     Nora,  In  re, 

13  W.  N.,  147.  2.  In  an  action  to  recover  damages  for  a 
loss  resulting  from  a  collision  of  two  tug-boats,  the  negligence 
of  the  defendant  was   proved,  but  it  appeared  that  by  reason 
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of  a  broken  shaft  the  tug-boat  of  the  plaintiff  was  not  able 
to  manage  the  tow,  and  hence  the  tow  was  stranded  and  a 
portion  of  it  was  lost.  Held,  that  if  plaintiffs  used  proper 
diligence  to  protect  the  property,  the  resulting  loss  was  too 
remote  to  prevent  a  recovery  therefor.  Brown  vs.  Gitmore^  92 
Pa.,  40. 

III.  Neglect,  resulting  in  collision,  i.  Where  the 
owner  is  deprived  of  the  use  of  his  vessel  by  a  collision,  he  is 
entitled  to  damages  for  the  loss  of  the  use  of  the  boat 
Grubbs  vs.  The  John  C,  Fisher,  39  Pittsburg  Journal,  122. 
Scots  Grays  vs.  The  Santiago,  14  W.  N.,  95.  2.  The  denial  of 
liability  by  the  defendants,  and  the  assertion  that  the  injury 
resulted  from  the  negligence  of  third  persons  in  the  manage- 
ment of  a  boat,  is  not  such  fraud  as  to  toll  the  statute  of  lim- 
itations.    Young  ws.  Kline,  21  W.  N.,  443. 

IV.  Neglect  to  protect  bv  guard  rails.  It  is  the 
duty  of  a  ferryman  who  undertakes  to  carry  passengers,  horses 
and  vehicles  for  hire,  to  exercise  ordinary  watchfulness  and 
skill  to  prevent  loss  or  injury.  Where  a  horse  on  a  ferry-boat 
became  frightened  and  backed  overboard  and  was  drowned, 
the  question  of  the  ferryman's  negligence  in  not  maintaining 
a  proper  guard  rail  is  for  the  jury.     Sturgis  vs.  Kountz,  165 

Pa.,  358. 

V.  Neglect  by  obstructing  the  channel,  i  .  A  barge 
should  not  be  left  anchored  in  a  narrow  creek  obstructing  the 
channel.  If  in  such  position  it  be  struck  by  a  passing  sloop, 
and  is  sunk  as  the  result,  there  can  be  recovery  in  damages 
for  the  loss.  Sheriden  vs.  Sloop  Sally^  17  Phila.,  577. 
2.  Every  citizen  has  the  right  to  an  unobstructed  passage 
across  the  river  ;  and  the  owner  of  a  coal  boat  has  no  right  to 
block  up  the  passage  of  a  riparian  owner.  Reynolds  vs.  Clarke, 
I  Pittsburg,  9.  3.  The  owner  of  a  vessel  which  has  been 
sunk  in  navigable  waters,  and  abandoned  by  him,  is  under  no 
obligation  to  remove  the  vessel,  and  is  not  liable  for  the 
injuries  it  may  cause  navigators.  If,  however,  he  retains  pos- 
session   and     control    of   it,    he    must    exercise    ordinary 
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diligence  and  despatch  in  removing  it,  or  preventing  its 
doing  injury  to  others.  Winpenny  vs.  I^uladdphia,  65  Pa., 
139.  4.  One  who  is  pursuing  wordly  business  on  Sunday 
may,  nevertheless,  recover  damages  for  an  injury  occa- 
sioned on  that  day  to  the  boat  by  an  obstruction  to  navi- 
gation.    Strukler  vs.  Hough,  i   Pittsburg,  239. 

VI.  Neglect  IN  MOORING,  i.  In  an  extraordinary  flood 
a  boat  became  detached  from  its  moorings,  floated  down  the 
river  and  injured  the  works  of  a  bridge  in  process  of  erection. 
Held,  that  the  owner  of  the  vessel  was  not  liable  for  the  result 
of  the  unusual  rise  of  the  water.  One  is  responsible  for  such 
consequences  of  his  fault  as  are  natural  and  probable,  but  if 
his  &uU  happens  to  concur  with  something  extraordinary,  and 
hence  not  likely  to  be  foreseen,  he  will  not  be  answerable  for 
the  unexpected  result.  McCauUy  vs.  Logan,  152  Pa.,  202. 
2.  The  right  of  moorage  is  included  in  the  right  of  navigation, 
and  vessels  arc  required,  in  motion,  to  steer  clear  of  those 
moored,  so  as  not  to  strike  them  nor  injure  them  by  their 
swell.  The  moored  vessel  is  presumed  to  be  in  a  condition  to 
bear  the  ordinary  risks  of  the  river.  If  moved  alongside  of 
another  at  a  wharf  or  elsewhere,  such  vessel  is  responsible  for 
all  injuries  resulting  from  her  proximity  which  hum^  skill  or 
precaution  could  have  guarded  against.  Browne  vs.  Stone,  \ 
Phila,,  241,  VanitTte  vs.  T/ie  Lake,  Idem,  327.  3.  A  person 
who  makes  more  than  a  temporary  mooring  between  high  and 
low  water  mark  in  a  navigable  river  is  a  mere  trespasser  upon 
the  owner's  right  of  property,  even  if  the  owner  had  made  no 
use  of  the  property.  IVall  vs.  Harbor  Co.,  152  Pa.,  427. 
4.  A  municipality  owning  a  wharf  and  charging  tolls  is  bound 
to  provide  suitable  appliances  for  securing  and  holding  boats 
and  rafts  against  the  current  of  the  stream  as  are  suflicient. 
WUley  vs.  Allegheny,  118  Pa.,  490.  5.  Where  boats  were 
hired,  and  while  in  use  were  swept  away  by  an  extraordinary 
ice-flood  from  their  moorings  and  destroyed,  the  loss  would 
be  termed  an  act  of  God  where  there  was  no  default  of  the 
parties  in  char^.    Jones  vs.  GUmore,  91  Pa.,  3 10.     6.  Where 
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a  party  is  dealing  with  a  subject  full  of  risk,  greater  caution 
and  diligence  are  required.      A  man  is  answerable  for  the 
consequences  of  a   £iult  which  are    natural    and   probable. 
Where  the  injury  comes  from  the  exclusive  negligence  of  one 
party  he  cannot  shield  himself  from  liability  by  calling  it  an 
accident     Mooring  a  boat  in  an  unsafe  place  whereby  it  sinks 
and  inflicts  injury  on  passing  boats  is  negligence.     McGrew  vs. 
Stcne,  53  Pa.,  436.     7.  Where  defendant's  barges  broke  from 
their  moorings  and  ran  into  a  barge  of  the  plaintiff,  destroying 
it  with  its  cargo,  held  that  declarations  of  the  agent  of  the 
defendant,  who  had  charge  of  his  barges,  made  immediately 
after  the  accident,  could  not  be  given  in  evidence  to  charge  the 
defendant    The  rule  is,  that  the  narrative  of  an  agent  of  a  past 
occurrence  cannot  be  received  as  proof  against  the  principal  of 
the  existence  of  such  occurrence.  Fawcett  vs.  BigUy^  59  Pa.  ,413. 
8.  He  who  moors  his  craft  at  an  accustomed  landing  must  be 
careful  to  leave  sufficient  room  for  the  passage  of  other  boats, 
but  the  law  requires  no  more  of  him ;  and  in  case  of  a  collision 
with  a  moving  craft  he  is  not  responsible  in  damages.     Baker 
vs.  Lewis ^  33  Pa.,  301.     9.  Where  a  barge,  tied  to  the  shore, 
is  pulled  out  by  the  tying  to  it  of  another  barge  floating  down 
the  river,  the  crew  of  the  latter  are  responsible  for  any  damage 
suffered  by  the  former  barge.     While  it  may  be  the  custom  to 
tie  up  boats  to  other  craft,  yet  it  is  only  a  privilege.    Pope  vs. 
Seckworthy  39  Pittsburg  Journal,  87.     10.  Persons  may  land 
boats  from  necessity  along  the  shore  of  the  great  rivers  of  the 
state  without  the  consent  of  the  riparian  owner,  but  cannot 
keep  them  there  longer  than  the  necessity  exists.    Should  a 
person  abuse  this  privilege,  he  becomes  a  trespasser  from  the 
beginning.     O'Connor  vs.  Bigler,  2  Pearson,  219.     1 1.  Where 
the  renters  of  a  barge  display  a  want  of  care  in  mooring  it  on 
the  exposed  side  of  a  wharf,  whereby  it  is  injured  by  drifting 
ice,  a  verdict  against  them  for  negligence  will  be  sustained. 
Razer  \s.  Kain,  7  Phila.,  238.     12.  A  vessel  which  is  pur- 
posely thrown  adrift  in  a  crowded  thoroughfare  stands  her  own 
insurer  ac^st  the  hazards  of  collision.     The  master  of  every 
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vessel  should  use  his  best  efforts  to  avoid  running  foul  of 
another.  ^Ison  vs.  Tfu  Envoy,  i  Phila.,  138.  13.  A  defend- 
ant, by  whose  negligence  in  moving  certain  coal  barges  the 
property  of  another  has  been  injured,  cannot  excuse  his  neg- 
ligence by  showing  that  the  plaintiffs  boat  was  placed  where 
it  received  the  injury  by  an  act  of  trespass  on  the  part  of  the 
plaintiff.  The  property  of  a  trespasser  cannot  be  injured  or 
destroyed  without  liability  for  the  consequences.  Brtrum  vs. 
Lynn,  31  Pa.,  510.  14.  One  who  wantonly  or  negligently 
causes  property  to  be  exposed  to  dangers  which  he  knew,  or 
with  ordinary  forecast  and  prudence  might  have  foreseen,  is 
responsible  for  damage  resulting  therefrom,  though  his  act  may 
not  have  been  the  most  proximate  cause.  Parties  are  liable 
for  negligently  mooring  their  boats  in  the  channel  and  entrance 
to  the  locks  at  a  dam  upon  a  river  so  that  the  boats  of  others 
were  stopped  outside  and  exposed  to  a  rising  current,  until  by 
its  force  they  were  carried  over  the  dam  and  lost  without  any 
&ult  of  the  owners.  Scoll  vs.  Hunter,  46  Pa.,  192. 
See  "  Steamboats,"  "  Vessels." 

BoUera. 

I.  Neglect  in  constructing.  Where  a  workman  for 
adequate  consideration  undertakes  to  construct  a  boiler,  know- 
ing where  it  is  to  go,  and  what  pressure  it  is  expected  to  be 
subjected  to,  and  so  negligently  manu&ctures  it  that  it  explodes 
when  tested  and  damages  adjacent  property,  he  is  liable  in 
damages.     Erie  City  Iron  Works  vs.  Barber,  102  Pa.,  156. 

II.  Neglect  of  the  engineer,  i.  In  an  action  against 
the  owner  of  a  mill  by  the  parents  of  an  employee,  who  was 
killed  by  the  bursting  of  a  boiler,  it  was  not  error  to  charge, 
that  the  n^Iigence  of  the  engineer  would  not  entitle  the 
plaintiffs  to  recover,  provided  he  was  a  skilful  engineer  and  a 
man  of  good  repute  as  such.  Caldwell  vs.  Brown,  53  Pa., 
453.  2,  To  work  the  engine,  under  an  extraordinary  head  of 
steam,  though  the  boiler  head  had  been  perceptibly  sprung 
at  the  lowest  pressure,  is  an  act  of  rashness.     The  operator  is 


IN    PENNSYLVANIA  23! 

Boilers — Continued. 

bound  to  use  care  and  to  display  skill.     Spencer  vs.  Campbell^ 

qW.  &  S.y  32. 

Bonds. 

I.  Neglect  in  signing.  i.  Where  the  bond  of  four 
obligors  is  signed  by  three  only  of  the  parties,  and  is  sealed 
and  delivered  by  them  to  the  obligee,  it  is  a  complete  instru- 
ment as  regards  those  who  signed.  Grim  vs.  School  Directors ^ 
51  Pa.,  219.  2.  Where  a  party  signed  a  bond  on  condition 
that  another  person  should  also  sign  before  delivery,  and  the 
required  signatuie  was  not  obtained,  held  there  could  be  no 
recovery  against  the  party  who  signed.  Keener  vs.  Crago, 
81  X  Pa.,  166.  3.  The  subsequent  approval  and  ratification 
of  a  forged  bond  by  the  obligor  is  of  no  effect  and  is  not  bind- 
ing upon  him,  unless  there  was  new  consideration.  A  contract 
infected  with  fraud  is  void,  and  not  merely  voidable.  McHugh 
vs.  Schuylkill  Co,^  67  Pa.,  391.  4.  No  condition  is  usually 
implied  in  a  bond,  that  the  bond  should  be  executed  by  all  the 
persons  named  in  it,  before  it  becomes  binding  on  any.  Loew 
vs.  Stacker^  68  Pa.,  226.  5.  Where  a  bond  is  signed  by  one 
under  a  misrepresentation  as  to  its  contents,  it  is  no  bond  and 
is  void,  even  if  the  obligee  had  no  knowledge  of  the  fraud, 
aliier,  where  the  misrepresentation  is  as  to  the  effect  of  the 
bond.  SchuylkUl  Co,ws.Copley,  19 Pittsburg  Jotirnal,  14.  6.  If 
one  writes  his  name  in  the  blank  space  for  the  names  of  the 
obligors  at  the  head  of  a  bond,  it  is  a  good  execution  as  to 
him,  though  he  does  not  sign  at  the  foot  of  the  bond.  Benedict 
vs.  Wood,  6  Lancaster  Review,  220. 

II.  Neglect  to  seal.  i.  Whether  an  obligor  on  a 
bond,  against  whose  name  there  was  no  seal,  adopted  a  seal 
opposite  the  name  of  another  obligor  as  his  own,  is  a  question 
of  fact  It  seems  that  the  mere  fact  of  signing  the  bond  is  not 
evidence  of  the  adoption  of  a  seal,  in  the  absence  of  extrinsic 
evidence  on  the  face  of  the  bond,  as  by  a  reference  to  the  seals. 
Hess'  Estate,  1 50  Pa.,  346.  2.  A  judgment  entered  upon  a  bond 
not  stamped  is  not  void,  and  if  erroneous  can  be  reached  only 
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by  the  defendant,  not  by  a  creditor.  RUUr  vs.  Brendlinger,  58 

Pa.,  68. 

in.  Neglect  of  date.  1 .  Where  a  bond  is  conditioned 
for  the  payment  of  a  certain  sum,  and  no  time  is  fixed  for  pay- 
ment, it  is  in  law  a  covenant  for  immediate  payment.  Rhoads 
vs.  Reed,  8g  Pa.,  436.  2.  A  bond  executed  on  Sunday  is 
void  by  statute,  and  the  fact  must  be  specially  pleaded.  Fox 
vs.  Mensck,  3  W.  &  S.,  444. 

IV.  Neglect  in  name  of  party,  i.  The  omission  in  a 
bond,  taken  by  a  sheriff  on  a  capias  of  tYie  name  of  one  of  the 
defendants  is  an  immaterial  variance,  and  will  not  vitiate  the 
bond.  Kelly  vs.  Comm.,  g  W.,  43.  2.  The  omission  of  the 
obligor's  name  in  the  obligatory  part  of  a  bond,  signed  by  him, 
does  not  vitiate  the  instrument.  Dunmore  vs.  Ddph,  2  Luzeme 
Register,  189. 

V.  Neglect  of  subscribing  witness.  Where  one 
of  two  obligors  sign  a  bond  in  the  absence  of  a  witness,  and 
the  remaining  obligor  signs  in  the  presence  of  one  who  affixes 
his  signature  as  apparently  a  subscribing  witness  to  the  names 
□f  both  obligors,  the  bond  is  void,  if  the  attestation  was  pur- 
posely made  of  the  execution  by  both  the  obligors ;  but  if  the 
ict  was  done  ignorantly  or  innocently,  the  bond  is  good. 
Foustvs.  Renno,  8  Pa.,  378. 

VI.  Neglect  in  issuing.  1.  Bonds  issued  by  a  corpora- 
tion the  day  after  its  organization  are  void,  where  sixty  days' 
notice  of  meeting  to  stockholders  is  required  by  law.  Maoi 
/s.  R.  R.,  I  Monaghan,  49;.  2.  A  bond  is  not  perfected 
until  delivery ;  hence,  a  mere  signing  on  Sunday  does  not 
render  it  void,  if  not  delivered  until  a  subsequent  day.  Comm. 
re.  Kendig.  2  Pa.,  448. 

VII.  Neglect  by  alteration,  i.  Where  it  is  apparent 
upon  the  face  of  a  bond,  that  an  alteration  in  the  date  has 
seen  made;  and  no  note  of  such  alteration  appears  before  exe- 
;ution,  the  question  as  to  the  time  when  the  change  was  made 
must  be  found  by  the  jury  from  the  evidence.  The  alterations 
must  be  explained  to  the  satts&ction  of  the  jury.    Nesbitt  vs. 
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Turner,  9  Montgomery  Co.,  154.  7  York  Record,  18.  155 
Pa.,  429.  7  Kulp,  41.  2.  Where  a  bond  contains  an  era- 
sure, it  is  for  the  jury  to  decide  upon  the  evidence,  whether  it 
is  the  identical  contract  declared.  The  law  views  such  alter- 
ations with  a  jealous  eye,  and  requires  satis&ctory  evidence 
that  it  was  made  with  the  consent  of  all  parties  in  interest 
Barrington  vs.  Bank,  14  S.  &  R.,  405.  3.  Any  material 
alteration  of  a  bond,  after  its  execution  by  the  obligor,  or  even 
by  a  stranger,  without  his  privity,  avoids  it.  To  this  rule, 
there  are  some  exceptions ;  as  where  the  alteration  was  made 
by  consent  of  the  parties,  or  where  a  blank  was  left  which 
the  party  executing  the  bond  agreed  should  be  afterwards 
filled.  Statu  vs.  Berger,  10  S.  &  R.,  170.  Rittenhause  vs. 
Levering,  6  W.  &  S.,  198.  4.  The  accidental  erasure  of  the 
signatures  or  seals  of  two  sureties  to  an  obligation  for  the 
payment  of  money  does  not  render  it  void  as  to  a  third  surety. 
(In  this  case  the  paper  was  accidently  torn  by  a  child.) 
Rhoads  vs.  Frederick,  8  W.,  448.  5.  An  immaterial  alter- 
ation in  a  bond,  not  prejudicial  to  the  defendant,  wiil  not  affect 
the  plaintiffs  right  to  recover  thereon.  Burkholder  vs.  Lapp,  3 1 
Pa.,  322.  6.  A  party  defendant  cannot  avail  himself  of  inter- 
lineations and  erasures  in  the  bond  upon  which  he  is  sued, 
upon  the  plea  of  nil  debet,  but  only  upon  the  plea  of  non  est 
factum.  Ziegler  vs.  Sprenkle,  7  W.  &  S.,  175.  7.  A  volun- 
tary alteration  of  a  bond,  note  or  other  instrument  under  seal, 
in  a  material  part,  to  the  prejudice  of  the  obligor,  avoids  it, 
unless  done  with  the  consent  of  the  parties  affected  by  it. 
Such  a  wilful  act  differs  from  spoliation  by  a  stranger,  or 
accidental  alteration  done  through  mistake,  where  the  instru- 
ment remains  effectual  in  law,  as  it  was  before  alteration. 
Neffws.  Homer,  63  Pa.,  330.  8.  In  a  suit  upon  a  guardian's 
bond,  the  bond  is  admissible  in  evidence  though  it  contain 
material  erasures.  It  will  be  presumed,  subject  to  rebuttal, 
that  such  erasures  were  made  before  delivery  and  approval. 
Xandervs.  Comnt,,  102  Pa.,  434.  9.  The  ancient  principle 
that  if  a  man  seal  and  deliver  an  empty  paper,  although  he 
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s  instruction  that  an  obligation  shall  be  inserted,  which  is 
equently  done,  yet  this  is  no  good  deed,  has  been  over- 
J  in  modem  cases.      Wiley  vs.  Moor,  ij  S.  &  R.,  438. 

VIII.  Neglect  of  consideration,  i.  In  an  action  upon 
nd  or  note  under  seal,  want  of  consideration  is  no  defence. 
re  is  a  distinction  between  want  and  failure  of  considera- 

If  fraud  or  imposition  on  the  obligor  or  maker  is  set  up 
defence,  then  both  the  consideration  and  its  adequacy  may 
very  material  element  in  the  question.  Burkhdder  vs. 
ik,  69  Pa.,  233,  2.  A  bond  given  by  way  of  margin,  to 
re  a  settlement  of  differences  in  a  stock  gambling  trans- 
)n,  is  void,  for  want  of  a  good  and  legal  consideration, 
assignee  of  a  bond  with  notice  of  the  ill^ality  of  the  con- 
t,  will  not  be  protected  by  a  declaration  of  no  set-off. 
^JAi  vs.  Sftwj.  112  Pa,,  523.  3.  Every  bond  imports  in 
f  a  sufficient  consideration,  though  none  is  mentioned.  If 
consideration  has  been  illegal,  the  obligor  may  plead  the 
rial  matter,  and  thus  avoid  the  bond.  Grttbb  vs.  WUlis,  1 1 
fc  R.,  108.  4.  Where  a  bond  was  given  to  a  prosecutor 
:ondition  that  he  refrain  from  proceeding  in  an  indictment 
embezzlement,  the  consideration  was  held  to  be  valid. 
?.  Co.  vs.  summer,  6  W.  IT.,  451. 

IX.  Neglect  by  misrepresenting  contents,  i.  A  bond 
led  by  an  illiterate  obligor  under  a  misrepresentation  of 
;ontents,  is  not  his  deed,  and  may  be  avoided  under  a  plea 
ton  est  factum.  Schuylkill  Co.  vs.  Copley,  67  Pa.,  386. 
Although  in  ordinary  sales  the  vendor  of  a  bond  impliedly 
rants  his  title,  yet,  in  the  absence  of  concealment  or  false 
esentation  by  the  vendor,  an  agreement  that  the  buyer 
1  assume  all  risks  of  the  title  is  not  contrary  to  law.  It 
ns  that  in  the  sale  of  coupon  bonds,  the  rule  of  caveat 
tor  does  not  apply.  Porter  vs.  Bright,  82  Pa.,  441. 
Adhere  it  is  manifest  on  the  face  of  a  bond  that  there  was 
erical  error  in  inserting  the  amount  of  the  penalty,  equity 

reform  it  as  against  the  surety  by  substituting  the  amount 
nded,   without   such   indubitable   proof  of  mistake  as  is 
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required   in   ordinary   cases.      Clements  Appeal^    2   Penny- 
packer,  313. 

X.  Neglect  to  record,  i.  An  official  bond  is  none 
the  less  valid  because  it  is  not  recorded.  It  may  be  offered  in 
evidence.  Its  recording  is  for  the  facility  of  proving  it  on 
trial,  as  well  as  for  safety  against  its  loss.  Young  vs,  Comm,, 
6  B.,  92.  2.  Where  a  party  sold  land,  and  received  a  bond 
for  part  of  the  purchase  money,  and  thereupon  made  a  deed 
to  the  land,  his  neglect  to  enter  judgment  on  the  bond  will 
postpone  him  to  a  later  creditor  of  the  vendee,  who  has 
obtained  judgment.     Lloyd's  Appeal,  82  Pa.,  485. 

XL  Neglect  of  assignee,  i.  The  assignee  of  a  bond, 
who  fails  to  make  inquiry  of  the  obligor,  takes  it  subject  to 
any  defence  to  which  it  was  subject  in  the  hands  of  the  obligee. 
In  such  case  he  would  be  affected  by  a  secret  agreement  between 
the  obligor  and  obligee,  restricting  its  collection  to  certain 
property  of  the  obligor.  Lane  vs.  Smith,  103  Pa.,  415. 
2.  The  assignee  of  a  bond  takes  it  subject  to  all  the  equities 
of  the  obligor  against  the  obligee,  unless  he  first  inquire  of 
the  obligor  whether  he  has  any  defence  or  set-off  against  it, 
and  receives  a  negative  reply.  Lildredws.  Hazlett,  33  Pa., 
307.  3.  If  a  debtor  who  has  paid  a  bond  stands  by  and 
sees  it  assigned  for  a  valuable  consideration,  and,  concealing 
his  payment,  declares  the  debt  just,  he  shall  pay  it  again  to 
the  assignee.     Buchanan  vs.  Taylor,  Addison's  Rep.,  155. 

XII.  Neglect  to  fulfil  conditions.  If  the  conditions 
of  a  bail  bond  become  impossible  by  the  act  of  God,  the  obliga- 
tion is  discharged.  Where  the  act  to  be  performed  is  of  a  purely 
personal  character,  which  can  be  done  only  by  the  party  himself, 
the  act  of  God  in  producing  sickness  or  insanity,  as  well  as  death, 
will  excuse  performance.     Sadly  ws.  Kirkpatrick,  79  Pa.,  325. 

XIII.  Neglect  of  proof  of  payment.  A  shorter  period 
than  twenty  years  aided  by  circumstances  which  tend  to  the 
presumption  of  payment  of  a  bond  from  lapse  of  time  may 
be  submitted  to  a  jury  as  grounds  for  presuming  payment 
Hughes  vs.  HugheSy  54  Pa.,  240. 
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I.  Neglect  IN  MAKING.  I.  Books  of  original  entries  are 
vidence  to  prove  a  claim  for  goods  sold  and  services  ren- 
lered,  if  made  in  the  regular  course  of  business.  Being  made 
ly  the  party  himself  and  often  incapable  of  being  tested  by 
ither  proof,  they  are  to  be  guardedly  received,  and  received 
mly  to  prove  a  sale  and  deliveiy,  or  labor  for  the  alleged 
lebtor,  for  which  the  law  implies  a  promise  to  pay.  Cash  b 
herefore  no  proper  subject  of  book  charge,  neither  is  interest 
If  commission  on  cash.  Uterary  labor  is  not  a  fit  subject  for 
ook  entries.  So  also  professional  advice.  Hale  vs.  Ard,  48 
*a.,  23.  2.  It  is  not  a  valid  objection  to  a  book  as  one  of 
riginal  entries  that  it  is  kept  in  ledger  form.  If  a  servant  in 
lelivering  goods  makes  memoranda,  and  on  the  same  or  next 
lay  entries  are  made  from  them  by  an  employer  into  his  books, 
iiese  are  books  of  original  entries.  Hoover  vs.  Geh',  62  Pa., 
36.  3,  A  book  entry,  to  be  evidence,  must  purport  to  show 
he  delivery  of  the  goods,  and  must  be  made  at  or  immediately 
fter  that  time,  Graff's  Estate,  14  Phila.,  306.  4.  Book 
ntries  made  by  the  creditor  on  the  evening  of  the  day  when 
iie  goods  were  delivered  or  the  work  done,  the  information 
eing  furnished  him  by  his  employees,  are  admissible  in  evi- 
ence,  Barry's  Estate,  iS  Phila., 31.  5.  An  entry  in  a  book 
f  original  entries,  begun  when  goods  are  ordered,  while  their 
uantit}'  and  value  are  yet  uncertain,  and  filled  up  after  the 
articulars  have  been  ascertained  and  the  goods  delivered, 
lay  be  given  in  evidence,  to  prove  the  sale  and  dehvery, 
tenners  vs.  Moloney,  3  Phila.  57.  6.  They  must  be  regularly 
ept  in  the  usual  course  of  business.  Entries  must  be  con- 
:mporaneous  with  the  transactions  and  original,  not  transcripts 
om  other  books.  Bamettvs.  Steindack,  i  W.  N.,33S.  7.  A 
ook  accouTtt  made  in  lead  pencil  is  admissible  in  evidence  as 
book  of  original  entries.  Any  af^arance  of  alteration 
liould  be  carefully  scrutinized.  Hill  vs,  Scott,  12  Pa.,  169. 
fyersvs.  Vanderdilt.zs  Pittsborg  Journal,  107.  84 Pa.,  513. 
.  The  &ct  that  some  of  the  abbreviations  and  terms  used  in  a 
cx>k  account  are   unintelligible  to  an  ordinary  person  is  no 
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objection,  if  they  are  understood  by  the  trade.     Lanigan   vs. 

Bayler,  3  York  Record,  149. 

II.  Neglect  in  names  of  parties,  i  .  A  copy  of  book 
entries  charging  defendant  by  his  last  name  only  is  insufficient. 
WU&amson  vs.  Earp,  5  W.  N.,  40.  Collins  vs.  O*  Toole,  3  W.  N., 
564.  2.  It  is  not  necessary  in  filing  a  copy  of  book  account, 
fliat  the  name  of  the  plaintiff  shall  appear  in  the  copy.  Heft 
vs.  Basford^  3  Pa.  County,  319.  3.  If  the  original  entries 
have  a  bill  heading,  or  charge  the  defendant  by  name,  the  sur- 
plusage does  not  vitiate  the  copy  filed.  Martin  vs.  Christie,  1 3 
W.  N.,  517.  Rothermel  vs.  College,  7  W.  N.,  16.  Orth  vs. 
Saylar,  2  W.  N.,  349. 

III.  Neglect  in  dating,  i.  It  seems  that  a  book  entry 
b^;un  and  dated  when  the  order  for  the  goods  was  given,  and 
completed  without  date  by  adding  the  weight  five  days  after- 
wards is  not  admissible  in  evidence.  Shannon  vs.  Starkey,  5 
Phila.,  153.  2.  The  date  on  a  bill-head  showing  the  year  the 
hill  was  presented  is  sufficient  in  filing  a  copy  of  the  claim. 
Cremerieux  vs.  Kessler^  5  Lancaster  Review,  25.  3.  Where 
the  copy  of  book  entries  filed  omits  to  specify  the  year,  judg- 
ment will  not  be  given.     Wheeler  v^,  Goldbeck,  5  W.  N.,  58. 

IV.  Neglect  to  itemize.  i.  A  book  entry  reading 
"balance  from  former  account  "  is  not  admissible.  It  should 
be  itemized.  Buckner  vs.  Meredith,  i  Brewster,  306.  Baum- 
gardner  vs.  Bumham,  10  W.  K.,  445.  2.  In  the  copy  of 
book  account  filed,  the  charges  niust  be  reasonably  specific  and 
particular,  as  the  books  dSQ  prima  facie  evidence,  both  of  the 
item  charged  and  the  price  or  value.  Corr  vs.  Sellers,  30 
Pittsburg  Journal,  493.  100  Pa.,  169.  Rich  vs.  McLane, 
I  W.  N.,  ,469.  3.  The  mere  charge  of  merchandise  in 
plaintifr's  book  of  original  entry  against  defendant  does  not 
constitute  a  valid  book  entry.  Coll  vs.  Stelwagon,  20  W.  N., 
21.  4.  Items  charging  board  and  cash  are  not  for  goods  sold 
in  the  ordinary  cause  of  business,  and  the  book  containing 
them  is  not  such  a  book  of  original  entry  as  to  be  admissible 
in  evidence.     Gibbons^  Estate,  Leg.  Gaz.  Report,  10.     Ward 
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s.  Ward,  7  W.  N.,  280.  5.  The  copy  of  book  entries  filed 
hould  sufBciently  chai^  the  defendant.  A  deficiency  in  this 
aspect  is  not  cured  by  admissions  in  the  affidavit  FarreU  vs. 
Waxier,  1 1  W,  N.,  400. 

V.  Neglect  of  being  original  entries,  i.  A  book 
nade  up  from  another  book  in  the  nature  of  a  blotter,  which 
tself  was  made  from  pass-books  kept  by  drivers,  is  not  a  book 
if  original  entries.  Haas'  Estate,  3  Pa.  County,  345.  2.  The 
opy  should  bear  on  its  face  the  visible  marks  of  being  a  copy 
if  actual  original  entries.  Rickardson  vs.  Coal  &  Iron  Co., 
19  Pittsbtirg  Journal,  388.  3.  Book  entries  in  the  affidavit 
if  defence  law  mean  the  entries  in  the  original  book.  Entries 
opied  from  a  ledger  in  which  they  have  been  transferred  will 
lot  suffice.  An  account  containing  merely  items  not  appear- 
ig  to  be  charged  to  any  one  is  not  one  in  which  judgment 
an  be  entered  for  want  of  an  affidavit  of  defence.  Wall  vs. 
Oovcy,  60  Pa.,  212.  4.  A  day  book  or  any  book  of  original 
ntry,,  should  contain  the  name  of  the  buyer,  the  dates  of  the 
lelivery  of  the  goods,  and  the  prices  for  which  they  were  sold. 
V  copy  of  these  entries,  accompanied  by  an  averment  that  they 
re  taken  from  the  books  of  original  entries,  and  constitute 
he  demand  of  the  plaintid)  upon  which  suit  is  brought,  is 
nough  to  put  the  defendant  upon  his  affidavit  of  defence. 
Irth  vs.  Taylor,  1 1  Phila.,  194.  $,  Book  entries  to  call  for  an 
ffidavit  of  defence  must  be  copies  of  an  original  book.  They 
re  not  discarded  entirely  because  they,  in  such  book,  were 
lade  in  lead  pencil,  but  it  is  a  circumstance  against  them. 
Vhere  an  insufficient  copy  has  been  filed,  the  better  practice  is 
o  file  a  suggestion  of  insufficiency  before  the  time  for  taking 
udgment.  Gallagher  vs.  Stack,  4  Kulp,  269.  Walton's 
Estate,  Idem,  487.  6.  Entries  in  a  tradesman's  day  book, 
ransferred  from  a  memorandum  book,  at  a  subsequent  day, 
ire  not  evidence.  Cook  vs.  Ashmead,  2  Miles,  268.  7.  A 
)ook  of  original  entries  is  not  evidence  to  prove  goods  sold 
ind  delivered,  wherein  the  names  and  quantities  of  the  articles 
ire  entered  when  they  are  ordered,  and  the  prices  arc  carried 
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out  at  a  subsequent  date  not  designated  when  the  goods  are 
delivered.  Thompson  vs.  Bullock^  2  Miles,  269.  8.  A  paper 
described  as  a  copy  of  account  is  not  taken  out  of  the  affi- 
davit of  defence  act  because  headed  as  a  bill.  Such  heading 
is  merely  surplusage.  Richardson  vs.  Snyder^  6  W.  N.,  414. 
9.  Where,  in  the  copy  of  book  account  filed,  there  are  abbre- 
viations known  only  to  the  trade,  if  such  entries  are  unintelli- 
gible to  the  defendant,  he  should  so  aver  in  his  affidavit  of 
defence.  It  is  too  vague  to  assert  the  copy  filed  is  insufficient. 
Brown  vs.  Dupuy,  4  W.  K.,  91. 

VI.  Neglect  by  alterations.  Shop  books  are  evidence 
of  sale  and  delivery,  and  ordinarily  furnish  the  only  evidence 
of  the  transaction,  unless  delivery  has  been  made  to  a  third 
person,  who  may  be  called  to  prove  the  fact  In  a  claim 
against  a  decedent's  estate,  it  is  proper  to  exclude  entries  which 
show  erasures  or  alterations  in  material  points,  and  the  claimant 
is  not  a  competent  witness  to  explain  them.  Wheeler's  Estate^ 
13  Phila.,  370. 

VII.  Neglect  to  produce,  i.  Where,  in  taking  testi- 
mony on  a  rule  to  open  a  judgment,  the  plaintiff  put  in  evi- 
dence an  account  copied  from  his  books  of  original  entries^  but 
refused  to  produce  the  books  themselves,  it  was  held  that  he 
could  be  compelled  to  do  so.  Hildreth  vs.  Davis,  6  Kulp, 
286.  2,  A  sworn  copy  of  plaintiffs  book  of  original  entries 
is  not  competent  evidence  to  support  a  magistrate's  judgment 
in  favor  of  the  plaintiff.  Renshaw  vs.  Proctor,  16  W.  N.,  495. 
Sauter\%.  Carroll,  9  Lancaster  Review,  188. 

VIII.  Neglect  in  proving,  i.  The  law  is  clear,  that 
though  a  man's  books  may  not  always  be  evidence  for  him, 
they  are  always  evidence  against  him,  so  far  as  they  apply. 
He  must  produce  them  or  account  for  them  if  requested. 
De  Lisk  vs.  Priestman,  i  Browne,  184.  Kelly  vs.  Holdship^ 
Idem,  36.  2.  Books  of  original  entries  are  at  best  a  dangerous 
kind  of  evidence.  They  are  admissible  on  grounds  of  necessity* 
not  of  convenience.  No  evidence  against  the  credibility  of 
such  books  can  be  stronger  than  that  derived  from  an  inspec- 
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tion  of  the  books  themselves.  Crause  vs.  Miller,  10  S.  &  H., 
15S-  Langolf  vs.  Peromer,  2  Phila,,  18.  3.  Every  man  who 
receives  a  paper  which  professes  to  set  forth  the  accounts 
between  him  and  the  party  from  whom  he  recdves  it,  is 
bound  to  object  specifically  at  the  time,  if  he  means  to  object 
afterwards,  or  else  to  explain  his  silence  when  good  &ith 
required  him  to  speak.     Lodgevs.  Heron,  3  Phila.,  356. 

Bridges. 

I.  Neglect  in  erecting.  i.  A  federal  court  has  the 
power  to  prevent  by  injunction  the  erection  of  any  bridge 
under  the  authority  of  a  state  which  will  interfere  with  the 
navigation  of  a  navigable  stream,  upon  which  there  is  exten- 
sive commerce  with  other  states,  though  such  stream  lies 
wholly  within  the  limits  of  the  state.  The  question  is  whether 
the  bridge  is  a  greater  obstruction  to  commerce  than  benefit  to 
the  public.  Devoevs.  Bridge  Co.,  5  Clark,  313.  lValker\s. 
R.  R.,  I  W.  N.,  210.  3.  County  commissioners  cannot  be 
controlled  by  a  private  citizen  in  the  exercise  of  their  discretion 
in  building  a  county  bridge,  either  as  to  its  size,  its  plan,  or 
the  location  of  its  piers.  Riddle  vs.  Delaware  Co.,  156  Pa., 
643.  3.  When,  through  the  construction  of  a  railroad  bridge, 
the  travel  upon  a  public  highway  is  obstructed,  such  obstruction 
is  a  public  nuisance.  Pittsburg  &  Lake  Erie  R.  R.  vs.  JoneSt 
1 1 1  Pa.,  204.  4.  If  a  bridge  at  any  time  actually  injures, 
stops  or  interrupts  navigation,  which  its  charter  prohibits,  the 
company  is  liable  to  a  party  injured  for  damages  sustained, 
unless  the  obstruction  was  occasioned  by  causes  created  by 
third  parties.     Dugan  vs.  Bridge  Co.,  27  Pa.,  303. 

II.  Neglect  in  construction.  i.  A  municipal  cor- 
poration is  liable  for  injuries  resulting  from  the  defective  con- 
struction of  its  bridges.  Castor  vs.  Phila.,  6  W.  N,,  415.  Rose 
vs.  PMa.,  6  Lancaster  Bar,  17.  2.  The  city  is  liable  fbrthe 
killing  of  a  boy  in  the  building  of  a  bridge,  although  it  was 
built  by  contract,  where  the  work  is  intrinsically  dangerous. 
Rose  vs.  Phila.,  2  Foster,  1 53.    3.  Where  an  accident  happens 
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from  the  falUng  down  of  a  bridge  which  had  been  constructed 
by  an  experienced  bridge  builder,  it  is  not  enough  to  show 
that  the  work  was  unskilfully  done.  It  must  appear  that  the 
defendants  were  guilty  of  negligence  in  selecting  the  builder ; 
that  they  either  knew  he  was  incompetent,  or  by  inquiry  ought 
to  have  known  it.  The  law  presumes  they  exercised  ordinary 
care  and  skill  in  making  the  selection.  If,  however,  the  defend- 
ants had  knowledge  of  defects  in  the  bridge,  and  especially 
if  notice  had  been  given  them,  and  they  had  neglected  to 
make  repairs,  they  would  be  responsible,  not  only  to 
strangers,  but  even  to  an  employee,  providing  he  was  not 
chargeable  with  concurring  negligence  or  want  of  proper  care. 
Mansfield  Coal  Co.  ws.  McEnery,  91  Pa.,  185.  4.  The  owners 
of  a  bridge  are  not  liable  for  damages  by  reason  of  an  injury 
occurring  through  its  breaking  in  consequence  of  a  defective 
iron  bolt  put  in  by  a  workman  of  such  owner,  the  defect  being 
unknown  to  the  company  or  its  agents,  not  discoverable  by 
ordinary  examination,  and  the  workman  having  the  reputation 
of  being  competent.  Peck  vs.  Canal  Co,,  5  Kulp,  409.  5.  If 
there  were  obvious  defects  in  the  original  structure  which  the 
county  negligently  permitted  to  exist,  the  county  would  be 
liable  for  damages  resulting  therefrom.  Rigony  vs.  Schuylkill 
Co,,  103  Pa.,  382.  6.  Where  a  bridge  is  so  far  perfected  as 
to  answer  the  intended  purpose,  and  it  is  taken  possession  of 
and  turned  to  that  purpose  by  the  company  for  whom  it  is 
constructed,  no  mere  imperfection  or  omission  which  does  not 
virtually  affect  its  usefulness  can  be  interposed  to  prevent 
recovery,  subject  to  a  deduction  for  imperfections.  This, 
of  course,  will  not  cover  fraud,  gross  negligence  or  obstinate 
refusal  to  fulfil  the  whole  engagement,  or  even  a  voluntary  and 
causeless  abandonment  of  it.  Danville  Bridge  Co,  vs,Pomroy, 
IS  Pa.,  159.  7.  In  an  extraordinary,  flood  a  bridge  was  car- 
ried away  and  thrown  upon  land  of  a  lower  owner.  Held, 
that  a  presumption  that  it  was  negligently  constructed  did  not 
arise.  The  maxim,  actus  Dei  neminem  facit  injuriam,  applied. 
The  concurrence  of  negligence  with  the  act  of  Grod  is  necessaiy 
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1  iix  a  party  with  liability  for  mischief  done  in  such  cases. 
L  bridge  was  washed  by  a  flood  upon  the  land  of  a  lower 
wner ;  held,  that  it  was  not  the  duty  of  the  owner  of  the 
ridge  to  remove  it,  nor  is  it  essential  to  his  immunity  that  he 
lould  have  abandoned  his  property  in  it  The  landowner 
m  always  remove  it  himself.  Lhezey  vs.  Philada.,  64  Pa., 
d6.  Where,  from  defective  work,  a  bridge  fell,  it  was  held 
lat  the  contractor  and  his  sureties  were  liable  in  a  suit  on  the 
ond,  and  the  county  was  not  bound  to  proceed  for  the  assess- 
lent  of  damages  in  the  mode  prescribed  by  the  act  of  June 
3,  1836,  where  the  contract  price  is  to  be  retained  until  the 
ridge  be  approved  by  viewers,  O'Lougklin  v&.  Jefferson  Co., 
6  Pa.,  62.  9.  An  iron  company  constructed  for  its  own  use 
bridge  across  a  railroad  track  of  sufficient  height  to  allow 
eight  cars  to  pass  under  without  injury  to  brakemen  riding 
pon  them  provided  the  latter  stooped  or  lay  down  in  passing, 
[eld,  that  the  company  was  not  liable  in  damages  for  the  death 
fa  brakeman  who  neglected  to  take  these  precautions.  Stone- 
■uk  vs.  Iron  Co.,  17  W.  N.,  295. 

III.  Neglect  in  con-stroction  of  piers.  1.  Thestatc 
lay  interfere  with  the  navigation  of  a  river  by  the  construction 
f  a  bridge  over  it,  with  supporting  piers,  without  liability  to 
avigators,  and  may  delegate  this  power  to  a  corporation, 
hich  will  be  liable  for  consequential  damages  only  as  provided 
y  its  charter.  If  the  piers  are  injudiciously  located,  the  com- 
lonwealth  may  complain,  but  one  whose  boats  were  injured 
lereby  cannot  avail  himself  of  it  in  an  action  for  damages. 
Jonongahela  Bridge  Co.  vs.  Kirk,  46  Pa.,  112.  2.  The  right 
r  a  corporation  to  erect  a  bridge  over  a  navigable  river, 
icludes  the  right  to  fix  the  number  and  location  of  the  piers 
:  the  discretion  of  the  company,  providing  there  be  no  wanton 
3use  of  this  right.  The  state  may  complain  when  the  piers 
re  injudiciously  located.  But  one  whose  boat  is  injuied  by 
riking  against  a  pier  cannot  recover  damages  for  a  mistake  of 
jdgment  in  locating  the  pier,  Julte  vs.  Bridge  Co.,  146  Pa., 
DO.     3,  A  general   power  given  by  statute  to   construct  a 
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bridge  over  a  navigable  river,  includes  the  right  to  erect  piers 
in  the  bed  of  the  stream ;  and  the  bridge  company  is  not 
liable  for  any  loss  sustained  by  such  erection,  through  obstruc- 
tions to  navigation,  unless  there  be  a  wanton  abuse  or  a 
careless  and  n^Hgent  exercise  of  that  right,  resulting  in 
immediate  injury  to  an  individual.  A  mistake  of  judgment  in 
locating  the  pier  will  not  make  the  company  responsible. 
Clarkevs.  Birmingham  Co,,^i  Pa.,  148.  4.  Where  a  municipal 
corporation  had  constructed  a  bridge  in  such  a  way  that  there 
was  not  sufficient  space  at  times  of  ordinary  high  water  for  the 
stream  to  flow  through,  and  as  a  consequence  the  water  was 
backed  on  adjacent  land,  it  was  for  the  jury  to  decide  whether 
the  defendant  had  been  negligent  in  constructing  the  bridge 
so  as  to  injure  the  plaintiff  in  the  enjoyment  of  his  land. 
KrugYS.  St.  MarfSy  152  Pa.,  30.  5.  For  an  act  of  Provi- 
dence, a  bridge  company  is  not  liable.  To  fix  it  with  liability 
for  mischief  done  by  a  flood  or  storm,  there  must  be  a  con- 
currence of  negligence  with  the  act  of  Providence.  The  jury 
should  inquire,  whether  the  company  used  all  proper  pre- 
cautions to  prevent  conseqential  injury.  Lehigh  Bridge  Co,  vs. 
Coal  Cf.  4  R.,  10.  6.  Where  a  railroad  company  crosses  a 
public  road  and  bridges  its  tracks,  the  bridge  forms  part  of  the 
road,  although  it  is  the  duty  of  the  railroad  to  keep  it  in 
repair.  If  trolley  cars  are  allowed  to  run  over  the  bridge,  it 
must  be  made  strong  enough  to  sustain  the  additional  weight 
and  strain.  Conshohacken  R,  W.  Co,  vs.  i?.  i?.,  11  Lancaster 
Review,  333.  7.  If  a  bridge  over  a  railroad  track  is  built  in 
a  safe  and  substantial  manner,  and  at  a  height  above  the  track 
sufficient  at  the  time  to  admit  of  the  safe  use  of  the  road,  the 
feet  that  the  bridge  became  dangerous  because  higher  cars 
were  brought  into  use  by  the  railroad  company  would  not 
render  those  maintaining  the  bridge  liable  in  damages  for  the 
death  of  a  brakeman  who  was  knocked  from  such  high  car 
and  killed,  if  they  had  no  notice  of  the  change  in  the  height 
of  the  cars.  Stoneback  vs.  Iron  Co.,  2  Northampton  Co.,  277. 
Lehigh  Valley  Reporter,  17.     8.  Prior  to  the  adoption  of  the 
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the  death  of  a  man  who  falb  into  a  canal  while  walking  along 
a  tow-path,  when  the  borough  had  provided  a  safe  bridge. 
Sou^Eastan  ws.  Reinhart,  32  Pittsburg  Journal,  385. 

V.  Neglect  to  protect  by  guard  rails,  i.  The 
absence  of  a  railing  or  other  guard  on  the  summit  of  an 
abutment  extending  beyond  the  side  of  a  bridge,  where  the 
approach  was  so  constructed  that  a  foot  traveler  at  night 
might  readily  walk  off  the  projection  in  attempting  to  go  upon 
the  bridge,  is  evidence  of  negligence  on  the  part  of  the  town- 
ship. Corballis  vs.  Newberry  Townships  132  Pa.,  9.  25 
¥•  N.,  184.  Dalton  vs.  Tyrone,  137  Pa.,  18.  2.  The 
supervisors  of  a  township  are  bound  to  protect  its  roads 
and  bridges,  and  where  there  is  any  special  peril  involved, 
as  the  proximity  of  a  precipice  or  steep  declivity  to  a 
highway,  or  a  bridge  sufficiently  elevated  to  lead  to  acci- 
dent in  case  one  falls  from  its  side,  it  should  provide  guard 
rails.  Worley  vs.  Dover,  7  York  Record,  100.  3.  In  an 
action  for  personal  injuries  against  a  borough,  it  appeared 
that  plaintiff  fell  from  a  bridge  which  was  not  protected  by  a 
guard  railing.  The  accident  occurred  on  a  dark  night.  Plaintiff 
was  familiar  with  the  bridge,  and  had  repeatedly  crossed  it  in 
the  daytime.  Held,  that  the  question  of  his  contributory 
negligence  was  for  the  jury.  Merriman  vs.  PhiUipsburg,  158 
Pa.,  78.  4.  In  an  action  against  a  township  to  recover 
damages  for  personal  injuries  suffered  by  falling  over  the  side 
of  a  township  bridge,  the  case  is  for  the  jury,  where  the  bridge 
is  shown  to  be  a  dangerous  one,  and  without  guard  rails  or 
wall.  Mechesney  vs.  Unity  Township,  164  Pa.,  358.  5.  It  is 
the  duty  of  a  township  to  keep  dangerous  bridges  properly 
guarded,  and  to  maintain  them  in  a  reasonably  safe  condition, 
hi  determining  whether  guard  rails  should  be  provided,  the 
jury  should  consider  the  length,  width  and  height  of  the 
bridge,  the  nature  of  the  approaches  and  the  amount  of  travel. 
Finneganys,  Foster  Township,  163  Pa.,  135.  6.  In  erecting 
or  maintaining  a  bridge,  it  is  not  negligence  on  the  part  of  a 
county  to  omit  to  erect  guards  upon  it  to  protect  foot  pas- 
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ngers  from  runaway  animals.  Such  an  occurrence  could 
»t  have  been  reasonably  foreseen.  With  as  much  propriety 
ight  we  hold  that  the  city  of  Philadelphia  was  bound  to 
ect  barriers  on  either  side  of  Chestnut  street  to  protect  the 
nple  who  daily  throng  its  sidewalks.  Lehigh  County  vs. 
offort,  ii6  Pa.,  119.  7.  A  municipality  is  bound  to 
»p  its  bridges  so  fenced  that  travelers  exercising  ordinary 
re  will  not  fall  off  of  them  on  dark  nights.  ScratUon  vs. 
ean,  2  W.  K.,  467.  4  Luzerne  Register,  64.  8.  If  atown- 
ip  build  a  single-track  bridge  over  a  small  stream,  it  must 
:  kept  in  good  repair  with  sufficient  guards.  Under  ordinary 
rcumstances,  it  is  not  the  duty  of  the  township  to  build  one 
ith  double  tracks  and  footwalks,  to  guard  against  collisions. 

traveler  who  would  wilfully  enter  upon  such  bridge  with  his 
.rriage  when  another  is  crossing  it  in  a  wagon,  could  have  no 
aim  on  the  township  if  injured  by  such  folly.  Perry  Tovm- 
ip  vs.  John,  79  Pa.,  416, 

VI,  Neglect  to  repair,  i.  Where  a  corporation  is 
)und  by  its  charter  to  keep  a  bridge  in  repair,  it  is  liable  for 
\y  injury  to  a  person,  arising  from  its  want  of  repair,  whether 
e  defect  be  patent  or  latent,  unless  the  person  injured  be  in 
:fault,  or  unless  the  defect  arose  from  inevitable  accident, 
mpest  or  lightning,  or  the  wrongful  act  of  some  third  person, 

which  the  corporation  had  no  notice  or  knowledge.  Oil 
■■fy  s^.  Jackson,  1 14  Pa.,  321.  Penna.  &  Ohio  Canal  Co.  vs. 
raham,  63  Pa.,  290.  2.  It  is  the  duty  of  township  officers  to 
%p  public  bridges  in  repair  and  to  act  with  reasonable  despatch, 
'hile  repairing,  the  public  could  be  required  to  take  another 
ute.  One  who  knows  of  a  defect  in  the  bridge  and  of  repairs 
dng  in  process,  and  voluntarily  undertakes  to  test  it  when  he 
mid  have  avoided  it,  cannot  recover  damages  if  he  is  injured. 
"escent  Township  vs.  Anderson,  114  Pa.,  643.  3.  It  is  the 
ity  of  county  commissioners,  on  being  informed  thatacounly 
idge  is  unsafe,  to  examine  and  repair  it,  so  as  to  render  it 
;rfectly  safe,  or  to  close  it  up  so  as  to  prevent  the  public 
>m  using  it.     The  passing  of  the  plaintiff  over  the  bridge 
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with  knowledge  of  its  unsafe  condition,  but  without  distinct 
notice  to  him  or  the  public  not  to  use  it,  was  not  contributory 
negligence  on  his  part.  A  bridge  looks  fair  until  it  breaks 
down;  it  is  not  like  a  pit,  which  one  can  see  and  avoid. 
Humphreys  vs.  Armstrong  Co,,  56  Pa.,  204.     3.  Brewster,  49. 

4.  As  a  general  rule,  bridges  are  to  be  maintained  by  the  same 
parties  as  maintain  the  roads  and  highways.  The  act 
of  April  13,  1843,  made  it  the  duty  of  the  county  commis- 
sioners of  the  several  counties  to  repair  all  bridges  erected  by 
the  county,  and  to  pay  the  expenses  of  such  repairs  out  of  the 
county  treasury.     Sliadler  vs.   Blair    Co,,    136    Pa.,    490. 

5.  Where  the  defect  in  a  lawful  structure  is  latent,  or  is  the 
work  of  a  wrong-doer,  either  express  notice  of  it  must  be 
brought  home  to  the  corporation,  or  the  defect  must  be  so 
notorious  as  to  be  evident  to  all  passers,  when  the  corporation 
is  charged  with  constructive  notice.  What  is  n^ligence  is  a 
question  in  each  case.  When  a  bridge  has  stood  for  the  time 
timbers  are  expected  to  last,  and  it  may  be  reasonably 
expected  that  decay  has  set  in,  it  is  negligence  to  omit  all 
proper  precautions  to  ascertain  its  condition.  In  such  case 
appearances  will  not  excuse  the  neglect,  but  it  is  the  duty  of 
supervisors  to  have  skilled  parties  examine  the  structure. 
Rapho  Township  vs.  Moore,  68  Pa.,  404.  6.  The  county 
commissioners  have  power  to  repair,  rebuild  or  reconstruct  a 
county  bridge,  without  first  obtaining  the  consent  of  the  court 
and  a  grand  jury.  Contm.  vs.  Commissioners,  14  Pa.  County, 
299.  I  Northampton  Co.,  198.  Bedford  St,  Bridge,  In  re,  14 
Pa,  County,  296.  Welker  vs.  R,  R,,  i  W.  K.,  210.  7.  When  a 
township  permits  a  bridge  to  be  used  as  a  public  highway,  the 
township  is  liable  for  injury  arising  from  its  being  negligently 
out  of  repair.  Newlin  Township  vs.  Davis,  *jj  Pa.,  317. 
8.  An  action  may  be  maintained  jointly  against  towns  for  an 
injury  resulting  from  the  insufficiency  of  a  bridge  which  both 
towns  are  under  an  obligation  to  maintain.  Klaudcr  vs. 
McGrath,  35  Pa.,  129.  9.  Where  a  party,  with  the  consent 
of  a  turnpike  company,  raised  the  bed  of  the  turnpike  so  as  to 
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)ass  over  a  railway  tie  had  constructed  to  his  mines,  and  in  so 
loing  had  erected  a  bridge  as  part  of  the  turnpike,  it  was  his 
luty  to  keep  it  in  repair.  A  pedestrian  crossing  the  bridge 
ested  against  the  side  rail  which  had  decayed,  and  which 
[ave  way  under  his  weight,  precipitating  him  to  the  tracks 
lelow.  Held,  the  danger  having  arisen  by  the  negligence  of 
he  defendant,  the  burden  was  not  on  the  injured  man  to  show 
hat  he  was  clear  of  contributory  negligence.  Hays  vs.  GaUa- 
rAfr,  72  Pa.,  136,  10.  Where  for  three  months  the  bridge 
Tossing  a  culvert  on  a  county  road  had  been  warped  and 
oose,  requiring  frequently  to  be  put  in  place,  the  plaintiff,  sup- 
K>sing  them  to  be  safe,  trod  on  the  end  of  a  loose  board  and 
vas  injured,  held,  that  if  the  plaintiff  exercised  ordinary  care 
he  was  guilty  of  no  negligence.  Kingston  Township  vs.  Gib- 
WIS,  18  W.  N.,  334.     Rigonyws.  Schuylkill  Co.,  14  W.  N., 

20.      4  Kulp,    330.     Brandt  vs.  IMa.,  5   W.   N.,    238. 

I .  An  owner  of  land,  through  which  a  public  road  passes, 
nay  cut  a  ditch  across  the  road  to  drain  his  land ;  but  he  is 
>ound  to  construct  bridges  over  such  ditches,  and  to  keep  the 
iridges  in  repair.  Woodritig  vs.  Township,  28  Pa.,  362. 
^ollsvilU  vs.  TownsHp,  14  Pa.,  543.  12.  A  traveler  passing 
iver  a  bridge  which  was  maintainable  by  two  counties,  was 
njured  by  its  breaking  down.  He  recovered  damages  in  an 
iction  for  negHgence  against  one  of  the  counties.  Held,  that 
he  county  might  recover  contribution  from  the  other  county. 
irmslrong  Co.  vs.  Clarion  Co.,  66  Pa.,  21S,  13.  Plaintiff, 
fhile  repairing  a  public  bridge,  placed  planks  in  such  a  posi- 
ion  as  to  be  thrown  down  by  a  passing  vehicle,  whereby 
ilaintiff  was  injured.  The  driver  of  the  vehicle  was  held  not 
o  have  tteen  guilty  of  negligence.  Pryor  vs.  Valer,  9  Phila., 
15.  14.  The  owner  of  a  farm  for  whose  use  a  bridge  was 
milt  over  a  canal  may  compel  the  company  to  keep  it  in 
epair.  Amnunnan  vs.  Canal  Co.,  4.0 'Pa. y  256,  15.  Where 
.  railroad  company  in  the  construction  of  its  road  changed 
he  location  of  a  township  road  and  erected  a  bridge  over  a 
Teek  for  a  new  public  road,  it  was  its  duty  to  maintain  and 
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keep  in  repair  such  bridge.  Penna.  R,  R.  vs.  Irwin  Borough^ 
85  Pa.,  336.  16.  The  Pennsylvania  Railroad  Company  is 
liable  for  damages  resulting  from  the  unsafe  condition  of  a 
bridge  built  by  the  state,  which  conducts  a  public  highway 
across  the  railroad  of  the  company.  Johnson  vs.  R,  R,,  2 
Chester  Co.,  315. 

VII.  Neglect  in  crossing,  i.  One  who  attempts  to 
use  a  bridge  with  an  extraordinary  weight  takes  upon  himself 
the  risk  of  loss  and  damage.  Where  the  defect  in  a  bridge  on 
a  highway  is  latent,  in  order  to  render  the  township  liable  for 
an  accident  therefrom,  the  supervisors  must  either  have  had 
express  notice  of  the  defect,  or  the  defective  material  must 
have  been  in  use  for  such  a  length  of  time  as  would  in  itself 
imply  knowledge  of  such  unsoundness.  McCormick  vs.  Town- 
skip,  2  C.  P.  Reporter,  127.  2.  Defendant,  a  bridge  company, 
in  taking  down  an  old  bridge  to  replace  it  with  a  new  one, 
suspended  travel  on  the  footways  while  the  work  was  going 
on,  but  maintained  the  roadway  unobstructed  for  travel.  Plaint- 
iff was  told  to  walk  on  the  roadway,  but  instead  of  doing  so, 
she  walked  a  portion  of  the  distance  on  the  dangerous  footway, 
trod  upon  the  sharp  point  of  a  nail  projecting  from  an 
upturned  board,  and  was  injured.  Held,  that  she  was  not 
entitled  to  recover  damages.  Haven  vs.  Bridge  Co.,  151 
Pa.,  620.  3.  A  township  is  not  required  to  assume  that  its 
bridges  will  be  used  in  an  unusual  manner,  either  by  crossing 
at  great  speed  or  by  the  passing  of  a  very  large  weight. 
McCormick  vs.  Washington  Township,  112  Pa.,  185.  Chdow 
vs.  McClelland,  Idem,  583. 

VIII.  Neglect  in  supporting.  Where  the  owner  of  a 
trestle  removed  ore  from  one  side  of  the  structure,  leaving  a 
large  weight  of  ore  to  press  against  the  other  side,  without 
interposing  props  as  supports,  and  by  neglecting  so  to  do 
caused  the  death  of  one  who  was  lawfully  upon  the  trestle  and 
had  no  knowledge  of  its  unsafe  condition,  he  is  liable  in  an  action 
for  damages.     Pottstown  Iron  Co.  vs.  Fanning,  1 14  Pa.,  234. 

IX.  Neglect  to  inspect.     It  is  the  duty  of  the  super- 
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3rs  of  a  township  from  time  to  time  to  inspect  the  concfi- 
1  of  its  bridges,  and  to  use  proper  means  to  ascertain  thdr 
ects  and  repair  the  same.  Where  an  excessive  and  improper 
d  was  attempted  to  be  carried  over  a  county  bridge  result- 
:  in  breaking  down  the  structure,  the  plalntifis  could  not 
over  damages,  for  they  had  contributed  to  the  accident. 
mnellys.  Peters,  22  Pittsburg  Journal,  78. 

X.  Neglect  to  keep  open  for  public  use.  Where  a 
mty  purchases  a  bridge  from  a  municipality,  it  becomes 
lie  for  the  safety  of  the  bridge  as  a  part  of  the  public  high- 
y.  It  is  bound  to  keep  it  open  and  in  good  repair,  and 
mot  close  it  against  the  public  as  an  owner  might  close  his 
use,     Larue  vs.  R.  W.  Co.,  170  Pa.,  249. 

okers. 

I.  Neglect  of  authority,  i.  The  business  of  agents 
the  purchase  or  sale  of  real  estate  is  simply  to  bring  the 

ties  together.  They  have  no  implied  authority  and  cannot 
id  their  principals  as  to  the  terms  of  sale.  Fairmount  Cab 
,'j  Estate,  9  Pa.  County,  201,  2.  A  broker  is  not  entitled 
commissions  as  a  broker  from  a  man  who  never  employed 
n.  Mayer  vs.  Rhoads,  135  Pa.,  603.  3.  The  holder  of  a 
te  is  responsible  for  representations  made  by  a  broker 
ployed  to  sell  it,  though  contrary  to  his  instructions. 
Iiere  one  of  two  innocent  persons  must  suffer  by  the  fraud 
negligence  of  a  third,  whichever  has  accredited  him  must 
ir  the  loss.     Mundorffvs.  Wickerskam,  63  Pa.,  87. 

II.  Neglect  OF  DUTY.  1.  In  all  cases  where  a  person 
dertakes  an  employment,  trust  or  duty,  he  impliedly  con- 
cts  to  perform  it  with  integrity,  diligence  and  skill.  A 
)ker  may  be  sued  in  case  for  neglect  of  duty  to  his  princi- 
I.  Skreeve  vs.  Adams,  6  Phila.,  260.  2.  A  broker  employed 
sell  real  estate,  who  conceals  material  information  from  his 
ndpal,  which  the  confidential  character  of  his  employment 
[uires  him  to  disclose,  cannot  recover  a  commission.     Pratt 

Patterson,  12  Phila.,  460.     3.  A  broker  is  the  agent  of  his 
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customer.  If  in  pursuance  of  his  employment  he  purchases 
stock  with  money  given  him  by  such  customer  for  that  pur- 
pose, and  converts  it  to  his  own  use,  he  is  a  thief,  both  in  law 
and  morals.  It  makes  no  difference  whether  or  not  he  dis- 
closed his  principal  to  the  seller  of  the  stock.  If  a  broker 
receives  the  money  of  another  to  invest  in  a  certain  security, 
he  must  so  invest  it  or  be  responsible  to  the  criminal  law. 
Comm,  vs.  Yerkes^  1 19  Pa.,  272.  4.  The  law  implies  a  prom- 
ise from  brokers,  that  they  will  exercise  skill  and  care  in  the 
services  they  undertake  to  perform,  but  it  requires  nothing 
more.  It  is  not  negligence  for  one  broker  in  depositing  a 
margin  with  another  broker  to  omit  to  demand  security.  It  is 
optional  with  him  to  do  so.  Gheen  vs.  Johnson^  90  Pa.,  38. 
Wtngate  vs.  Bank^  10  Pa.,  io8. 

III.  Neglect  to  effect  a  sale.  i.  Brokers  are  per- 
sons whose  business  it  is  to  bring  buyer  and  seller  together ; 
they  need  have  nothing  to  do  with  the  negotiations.  A  broker 
has  earned  his  commission  when  he  procures  a  party  with 
whom  his  principal  is  satisfied,  and  who  actually  contracts  for 
the  property  at  a  price  satisfactory  to  the  owner.  He  must 
establish  his  employment,  either  by  previous  authority  or  by 
the  acceptance  of  his  agency  and  adoption  of  his  acts,  and  that 
the  agency  was  the  procuring  cause  of  the  sale.  Keys  vs. 
Johnson^  68  Pa.,  42.  2.  Where  title  papers  of  property  are 
placed  in  the  hands  of  a  real  estate  broker  for  the  sole  purpose 
of  effecting  a  sale  of  the  property,  the  broker  has  no  lien  on 
said  documents  for  reimbursements  of  his  expenses  incurred  in 
an  unsuccessful  attempt  to  make  a  sale.  A  retention  of  the 
papers  by  the  broker,  against  the  will  of  the  owner,  is  a  tort, 
for  which  an  action  of  trover  will  lie,  in  which  action  the 
broker  cannot  set  off  his  charges  or  expenses.  Arthur  vs. 
Syhester,  105  Pa.,  233.  3.  There  must  be  an  employment 
to  constitute  a  broker  an  agent,  and  his  services,  however 
slight,  must  have  been  an  efficient  cause  of  the  sale  to  entitle 
him  to  commissions.  Earp  vs.  Cummins,  54  Pa.,  394. 
4.  Where  a  real  estate  broker  has  commenced  negotiations 
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with  a  purchaser,  the  owner  of  the  property  cannot,  whilesuch 
negotiations  are  pending,  take  it  into  his  own  hands  and  com- 
plete it,  either  at  or  below  the  price  first  limited  and  then 
refuse  to  pay  commissions.  Gibson's  Estate,  l6i  Pa.,  177, 
3  Pa  Dist.,  147. 

IV.  Neglect  to  deliver  stock,  1.  Where  a  broker 
on  the  order  of  a  customer  bought  stock,  paid  for  it,  and 
informed  his  principal  of  the  purchase,  held,  that  the  broker 
might  recover  for  the  money  advanced,  though  there  might 
have  been  times  when  the  stock  was  not  in  his  hands  or  even 
in  his  name.  The  customer  was  estopped  from  alleging  that 
the  broker  could  not  furnish  the  stock,  having  never  ofTered 
payment  or  demanded  its  delivery.  Wynkoop  vs.  Setd,  63 
Pa.,  361,  2,  Where  an  owner  of  stock  leaves  his  certificates 
with  a  broker,  accompanied  with  a  blank  power  of  attorney  to 
sell  and  transfer  the  same,  and  the  broker  pledges  them  for 
his  own  debt,  without  any  knowledge  by  the  pledgee  of  the 
fraud  of  the  broker,  the  owner  of  the  stock  is  estopped  from 
setting  up  his  ownership  against  such  innocent  pledgee,  who 
has  advanced  money  thereon.     Burton's  Appeal,  93  Pa.,  214. 

V.  Neglect  in  wagering  contracts.  i.  A  wagering 
contract  is  one  in  which  the  parties  stipulate  that  they  shall 
gain  or  lose  upon  the  happening  of  an  uncertain  event  in  which 
they  have  no  interest  except  from  such  gain  or  loss.  Whether 
the  contract  is  a  wagering  one  is  a  question  for  the  jury. 
Notes  given  to  a  broker  to  cover  losses  incurred  in  stock  gam- 
bling operations  are  void.  Where  a  broker  advances  money  to 
pay  losses  in  such  operations,  he  cannot  recover  the  money 
advanced  or  commissions  for  his  services.  Fareira  vs.  Gahell, 
89  Pa.,  89.  2.  Where  a  minor  enters  into  stock  gambling  oper- 
ations through  the  medium  of  a  broker,  he  can  recover  from 
the  broker  the  amount  of  margin  deposited  with  him.  Ruchisky 
vs.  De  Haven,  gy  Pa.,  202. 

VI.  Neglect  to  make  return  of  profits,  i  .  Under  the 
act  of  May  16,  186 1,  brokers  and  private  bankers  who  fail  to 
make  a  return  of  the  profits  of  their  business  are  liable  to  a 
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penalty  for  such  neglect.  Camm.  ws,Jay  Cooke,  50  Pa.,  201. 
2.  The  act  of  May  16,  1861,  requiring  brokers  to  make  return 
to  the  auditor  general  of  their  receipts  from  commissions,  dis- 
counts, etc.,  for  the  year,  took  effect  from  the  date  of  its 
passage  only  ;  it  did  not  apply  to  that  part  of  the  fiscal  year 
which  had  passed  at  the  date  of  enactment.  Drexel  vs.  Comm.y 
46  Pa.,  31. 

VII.  Neglect  to  earn  commissions,     i  .  A  real  estate 
broker's  commissions  are  earned,  whenever  he  has  procured  a 
buyer  who  will  comply  with  the  conditions  fixed  by  his  prin- 
dpal  for  the  property  offered  to  be  sold.     The  intentional  con- 
cealment of  material  facts  from  the  knowledge  of  his  principal 
by  a  broker  deprives  him  of  the  right  to  commissions.    Pratt  vs. 
Patterson,  112  Pa.,  475.     2.  A  broker  employed  to  negotiate 
a  loan  is  entitled  to  his  commission  when  he  brings  to  his  prin- 
cipal a  party  ready  and  willing  to  make  a  loan.     Middleton  vs. 
Thompson,  163  Pa.,  112.     3.  Where  an  owner  offered  to  pay 
a  broker  a  certain  sum  to  obtain  a  purchaser  for  his  property, 
and  the  broker  procured  parties  to  enter  into  negotiations  for 
the  purchase,  to  whom  the  owner  allowed  six  weeks'  time  to 
decide  upon  the  terms  required,  a  contract  relation  was  created 
which  was  violated  by  a  sale  by  the  owner  to  third  parties 
within  the  time  allowed,  and  the  broker  was  entitled  to  recover 
the  stipulated  compensation.  Reedvs,Reed,S2'PeL,y420.  4.  The 
commissions  of  a  broker  are  earned  when  he  brings  buyer  and 
seller  together,  who  are  at  liberty  to  conclude  their  own  con- 
tracts.  Even  if  the  terms  are  varied  by  the  agreement  of  buyer 
and  seller,  unless  the  broker  waives  his  right,  he  does  not  lose 
his  commissions.       Workman    vs.  Culberg,  12  W.  N.,   189. 
Jackson  \s.  Market  Co.,  Idem,  190.      5.  A  broker  had  been 
employed  to  procure  a  loan  upon  mortgage  at  a  certain  rate, 
and  his  principal  refused  afterwards  to  accept  the  loan.     Held, 
that  he  was  entitled  to  his  commission.    Steinmetz  vs.  Pancoast^ 
17  Phila.,  185.     6.  A  broker  is  a  person  who  brings  buyer 
and  seller  together;  he  need  have  nothing  to  do  with  the 
negotiations  of  the  bargain.     When  the  broker  authorized  to 
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:11  has  commenced  a  negotiation,  the  owner  cannot,  pending 
ich  negotiation,  take  it  into  his  own  hands  and  complete  it, 
id  then  refuse  to  pay  the  broker's  commission.  The  broker 
list  have  taken  out  a  license  before  he  commenced  business. 
ankauser  vs.  Corbin,  3  Lackawanna  Jurist,  89,  4  North- 
npton  Co.,  43.  7,  According  to  the  custom  of  brokers, 
here  there  is  no  bad  &ith  and  the  loan  fails  because  of  insuf- 
:ient  security  or  unsatisfactory  title,  a  broker  is  not  entitled 
'  commissions.     CocJtran  vs.  Pierce,    1    Delaware  Co.,  35. 

As  a  general  rule,  the  authority  of  a  real  estate  broker  to 
:11  land  may  be  revoked  at  any  time  by  his  principal ;  but  if 
le  broker  has  incurred  expenses  in  connection  with  his  agency 
■ior  to  the  revocation  of  the  authority  he  may  recover  such 
cpenses.  HiU  vs.  Jones,  152  Pa.,  433.  9.  A  broker 
nployed  to  obtain  money  upon  a  mortgage  is  only  entitled  to 
s  commissions  in  case  he  actually  secures  the  money  within 
reasonable  time.  Cochran  vs.  Duffee,  4  Delaware  Co.,  342. 
5.  Where  a  broker  contracts  to  secure  a  loan  payable  in 
stallments,  for  which  service  he  is  entitled  to  be  paid  a  cer- 
in  commission,  he  is  entitled  to  it  even  if  the  loan  negotiated 
irough  his  instrumentality  is  made  upon  different  terms. 
atterson  vs.  McCarty.  29  Pittsburg  Journal,  455.  11.  The 
isiness  of  a  real  estate  broker  is  to  find  a  purchaser,  not  to 
ake  the  bargain.  His  duty  is  complete  when  he  introduces 
le  purchaser  to  his  employer.  Inslee  vs.  Jones,  Brightly's  Rep., 
J.  12.  Where  a  broker  has  brought  the  parties  together,  and 
e  meeting  has  resulted  in  a  contract,  he  is  entitled  to  bis 
immissions.  Holmes  vs.  Neafie,  151  Pa.,  392.  13.  Where 
e  husband  of  a  married  woman  employed  a  real  estate  broker 

effect  a  sale  of  her  land,  at  a  fixed  compensation,  and  the 
oker  procured  a  purchaser  to  whom  the  land  was  afterwards 
mveyed,  the  broker  is  entitled  to  his  compensation,  espe- 
ally  where  the  wife  with  full  knowledge  of  the  terms  had 
tified  the  agreement.  Bauck  vs.  Swan,  146  Pa.,  444.  14. 
immissions  are  not  demandable  by  a  broker,  unless  the  sale 
tually  takes  place.     The  right  of  an  agent  to  commissions 
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depends  upon  the  agreement  under  which  he  acts.  If  no 
price  is  fixed,  or  if  he  stipulates  for  a  fixed  price,  he  will  be 
entitled  to  recover  on  proof  that  he  rendered  the  service  for 
which  he  was  retained,  whether  it  was  or  was  not  beneficial  to 
the  defendant.  But  if  his  compensation  is  expressly  made 
contingent  on  a  particular  event,  he  will  have  no  claim  unless 
it  actually  occurs.  All  that  need  be  proved  is,  that  the  parties 
were  brought  together  by  a  broker,  and  that  a  sale  followed. 
Brennan  vs.  Perry,  7  Phila.,  242.  15.  A  broker  cannot 
recover  commissions  on  a  sale  voidable  for  fraud,  or  the  failure 
of  any  essential  condition.  Such  commissions  are  only  due 
where  there  is  an  actual  and  valid  sale  effected.  Kellogg  vs. 
Conklin,  6  Phila.,  177.  Longstreth  vs.  Lord,  Idem,  179. 
16.  The  right  of  a  real  estate  broker  to  commissions  depends 
not  upon  a  final  execution  of  an  agreement  for  the  sale  or 
exchange  of  property,  but  upon  a  contract  concluded  through 
his  agency,  at  the  request  of  a  party  interested.  Any  other 
ruling  would  make  the  broker  a  guarantor  of  title.  Clapp  vs. 
Hughes,  I  Phila.,  382.  17.  Commissions  for  selling  land  are 
not  earned  until  the  agent  has  brought  the  parties  together, 
and  they  have  entered  into  a  contract,  such  as  may  be  enforced 
between  them.  Michener  vs.  Beim,  20  Phila.,  227.  Fair- 
mount  Cab  Co,,  Idem,  254.  18.  Where  a  broker  procures  a 
customer  for  goods,  and  the  seller  accepts  the  customer  as  a 
purchaser  and  receives  his  order,  and  undertakes  to  execute 
it,  the  broker  has  earned  his  commission.  In  such  a  case 
where  the  purchaser  refuses  to  receive  the  goods,  alleging  they 
were  not  properly  made,  the  seller  is  still  indebted  to  the 
broker  for  his  commission,  inasmuch  as  he  could  compel  the 
purchaser  to  pay  for  the  goods  if  they  were  properly  made. 
Restein  vs..  McCadden,  166  Pa.,  340. 

Buildings. 

I.  Neglect  in  erecting,  i.  Under  the  act  of  April  21, 
1855,  the  city  of  Philadelphia  may  recover  a  penalty  from  a 
party  who  &ils  to  conform  with  the  municipal  law  as  to  the 
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Ktion  and  location  of  buildings.  Singer  vs.  Philadelpkia, 
2  Pa.,  410.  2.  Where  a  strert  is  opened  by  a  municipal 
rporation,  any  person  erecting  a  building  thereon  becomes 
trespasser,  and  is  guilty  of  maintaining  a  nuisance.  YoU  vs. 
•utk  Bethlehem,  Lehigh  Valley  Rep.,  365.  3.  A  person  who 
erecting  a  building  is  not  liable  for  accidents  happening  in  the 
urse  of  its  erection,  if  he  exercises  ordinary  care  in  selecting 
mpetent  persons  to  do  the  work.  Walton  vs.  Hotel  Co.,  10 
on^omery  Co.,  57.  160  Pa.,  3.  8  Idem,  215.  Landauer 
.  Vankirk,  4  W.  N.,  324.  4,  If  a  contract  or  stipulates  to 
:ild  a  house  by  a  certain  day,  and  at  the  expiration  of  the 
le  he  has  not  commenced  its  erection,  the  other  party  may 
scind  the  contract.  If  there  be  substantial  performance,  with 
inor  deficiencies,  it  may  not  be.  A  defective,  negligent  per- 
"mance  is  no  performance,  and  a  party  is  not  bound  to  pay 
*  it  if  it  be  in  evety  way  radically  defective,  in  view  of  the 
rpose  for  which  it  was  intended,  although  it  may  be  of  some 
lue  to  him.  Miller  vs.  Phillips,  ^i  Pa.,  218.  5.  The  open 
ace  which  the  act  of  April  21,  1855,  requires  to  be  attached 
the  rear  or  side  of  evety  dwelling  thereafter  to  be  built  in 
liladelphia  must  be  entirely  clear  from  the  ground  upward, 
ly  projection  into  such  restricted  space  from  the  upper  part 
the  building  will  be  enjoined.  I^la,  vs.  Brown,  20  Phila., 
6. 

II.  Neglect  in  erecting  wooden  buildings,  i.  A  bor- 
gh  council  has  no  power  to  pass  a  general  ordinance  forbid- 
ig  the  erection  of  frame  buildings  within  the  borough  limits, 
however,  can  prevent  their  erection  in  a  densely-built  part 
the  town.  South  Chester  vs.  Stevenson,  2  Delaware  Co., 
9,  Kneedler  vs.  Nortistown,  too  Pa.,  368.  Lancaster  v%. 
aub,  7  Lancaster  Review,  340.  2.  A  borough  ordinance 
ihibtting  the  erection  of  wooden  buildings  within  certain' 
[scribed  limits,  under  the  act  of  June  3,  1885,  is  not  uncon- 
uttonal.  KUngervs.  Bkkel,  117  Pa.,  326.  3.  Where  an 
Itnance  prohibits  the  erection  of  wooden  buildings  under 
lalty,  it  cannot  be  enforced  by  injunction,  unless  the  breach 
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constitutes  nuisance  per  se.  There  is  an  adequate  remedy  by 
law.  WUliamspart  vs.  MeFadden,  15  W.  N.,  269.  4.  The 
erection  of  a  wooden  building  is  not  a  nuisance  of  itself,  but 
becomes  so  by  reason  of  the  ordinance.  Honesdale  vs.  Weaver, 
2  Pa.  Dist,  344.  5.  A  wooden  building,  though  erected 
within  the  limits  of  a  city  contrary  to  law,  is  not  per  se  a  nui- 
sance. It  may,  however,  become  such,  and  the  mayor  of  the 
dty  is  justified  in  ordering  its  demolition  as  dangerous  to  the 
public  safety.  Fields  vs.  Stokely,  99  Pa.,  306.  Morrow  vs. 
Lancaster,  10  Lancaster  Bar,  193.  Horace  vs.  Lancaster,  15 
Idem,  73. 

III.  Neglect  in  construction,  i.  Where  an  owner 
has  done  all  in  his  power  to  erect  a  safe  structure,  he  is  not 
liable  to  others  for  occult  defects,  if  he  had  no  reason  to  believe 
their  existence.  Merely  good  faith  and  reasonable  prudence 
are  all  that  can  be  required  of  the  owner  of  the  building,  and 
when  he  has  shown  that  he  has  honestly  taken  all  the  pains 
he  could  to  make  his  structure  safe  and  adapted  to  the  pur- 
poses for  which  it  is  to  be  used,  the  person  who  stores  his 
property  in  it,  if  he  require  greater  security,  should  provide  for 
it  in  his  contract  Walden  vs.  Finch,  70  Pa.,  460.  2.  The 
act  of  May  7,  1855  provides,  that  the  building  inspectors  of 
Philadelphia  shall  visit  all  houses  and  buildings  erected,  con- 
structed or  altered  in  said  city,  and  see  that  they  are  in  all 
respects  safe  and  secure.  This  act  also  applies  to  buildings 
that  have  been  damaged  by  fires,  and  are  under  process  of 
repair  by  insurance  companies.  Discretion  is  given  them  as 
to  the  thickness  of  walls.  Schtdtz  vs.  Wireman,  4  Phila.,  121. 
Bowers  vs.  Supplee,  3  W.  N.,  22.  Messinger  vs.  Stillwell,  6 
W.  N.,  169.  3.  Where  the  owner  of  land  contracts  with  a 
builder  for  the  erection  thereon  of  buildings,  he  should  select 
a  site  for  the  houses  that  was  reasonably  safe,  unless  the 
builder  assumed  the  risk  of  danger  from  the  condition  of  the 
property.  If  the  buildings  when  nearly  completed  are  wrecked 
by  reason  of  the  falling  of  an  adjacent  stone  wall  on  another 
part  of  the  defendant's  lot,  the  responsibility  and  duty  were  on 


!S8  THE    LAW  OP    NEGLIGENCE 

laildiugS — Continued. 

he  defendant  to  know  that  the  wall  was  sufficient  for  the 
lurpose  for  which  it  had  been  maintained.  If  the  accident 
ould  have  been  prevented  by  reasonable  care,  skill  and 
xpense,  the  loss  should  be  bome  by  the  defendant,  the  owner 
f  the  land.  Sinnolt  vs.  Mullin,  82  Pa.,  333.  4,  A  contractor 
If  the  erection  of  a  building,  who  uses  improper  material  in 
3  construction,  so  that  it  is  unsafe,  will  not  be  liable  toa  mere 
iccupant  of  the  building  for  an  injury  caused  thereby,  but 
iccurring  after  the  owner  has  taken  possession.  Curlin  vs. 
iOtnersei,  140  Pa.,  70.  5.  When  the  general  contractor  for 
he  erection  of  a  building  accepted  work  from  a  sub-con- 
ractor,  with  knowledge  of  its  condition,  and  the  work  thus 
cccpted  was  so  imperfect  and  defective  that  the  building  in 
curse  of  erection  fell  upon  the  adjoining  property,  the  general 
ontractor  is  liable  therefor.  Berberichvs.  Ebach,  131  Pa.,  165. 
i.  One  who  erects  a  building  for  rent,  is  bound  to  employ  rea- 
onable  skill  in  its  erection,  regard  being  had  to  the  uses  and 
lurposes  for  which  it  is  designed.  The  owner  of  such  building 
i  liable  for  injuries  sustained  by  a  stranger  in  consequence  of  its 
;ro3sly  negligent  construction.  Godley  vs.  Hagerty,  20  Pa., 
187.  Carson  vs.  Godley,  26  Pa.,  in.  7.  If  a  workman, 
fter  doing  part  of  the  work  in  the  erection  of  a  building  under 
he  contract,  refuses  or  neglects  to  complete  it,  he  can  recover 
lothing  for  part  performance ;  but  if  the  work  is  all  done,  but 
art  of  it  is  defective,  which  defect  can  be  cured,  there  maybe 
recovery  on  the  contract  price,  less  the  expense  of  new  work 
equired.  If  no  contract  has  been  made,  payments  should  be 
lade  for  what  the  work  is  reasonably  worth,  deducting  damages 
jr  defective  performance.  The  workman  or  contractor  is  not 
esponsible  if  the  directions  of  the  owner  occasioned  the 
lefects.  If  the  workman  purposely  makes  the  work  defective, 
R  cannot  recover  for  any  of  the  work  done  under  the  contract 
Vade  vs.  Haycock,  25  Pa.,  382. 

IV.  Neglect  by  undermining,  r.  One  who  erects  a 
ouse  in  a  city,  near  the  line  of  neighboring  property,  must 
lake  his  foundation  with  proper  regard  to  the  probable  future 
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use  of  the  property  adjacent.  The  owner  of  such  adjacent 
land  who  builds  subsequently,  may  excavate  the  earth  for  his 
foundation  deeper  than  the  foundation  of  the  other,  by  giving 
timely  notice  of  his  intention  to  do  so,  and  allow  the  first 
holder  an  opportunity  to  come  upon  his  lot  and  underpin  his 
wall.  If  he,  the  second  party,  does  such  underpinning,  he 
must  do  it  with  care  and  is  responsible  for  negligence.  Dun^ 
lap\s,  Wallingford,  i  Pittsburg,  127.  Messenger  ws.  Stilwell,  i 
W.  N.,  269.  2.  The  right  of  damages  for  injuries  to  the 
natural  soil  by  means  of  excavations,  may  be  enforced,  without 
regard  to  negligence  or  unskillfulness  in  prosecuting  the  work. 
But  for  injuries  to  artificial  structures  the  rule  is  diflferent.  Due 
care  and  diligence  in  excavating  the  adjacent  ground  is  all  that 
is  required.  The  owner  of  the  adjacent  building  is  bound  to 
protect  his  own  house  to  keep  it  from  falling.  Myers  vs.  Win- 
ters, 23  Pittsburg  Journal,  66.     Cronn  vs.  McKee,  Identy  137. 

3.  The  rule  that  an  owner  is  entitled  to  lateral  support  for  his 
ground  extends  only  to  support  of  his  ground  in  its  natural 
state,  and  does  not  include  such  support  for  the  protection  of 
buildings  placed  upon  it.     McGettigan  vs.  Potts,  149  Pa.,  160. 

4.  Where  an  adjoining  lot  owner  removes  the  lateral  support 
of  his  neighbor's  lot  by  making  excavations,  he  is  liable  in 
damages  for  the  injury  done  to  his  neighbor's  ground.  The 
mere  fact  that  some  ground  of  the  adjoining  owner  slipped 
and  fell  into  the  excavation,  does  not  establish  negligence 
where  the  excavations  do  not  extend  to  the  dividing  property 
Kne.  The  measure  of  damages  is  the  diminution  in  the  mar- 
ket value  of  the  lot  as  affected  by  the  removal  of  the  lateral 
support.     McGettigan   vs.    Potts ,   7    Montgomery   Co.    185. 

5.  Where  a  builder  in  erecting  an  iron  building,  removed  a 
support  essential  to  keep  the  building  in  position,  without  noti- 
fying the  plaintiff,  who  was  one  of  his  workmen  and  who  was 
injured  by  the  fall  of  the  building,  the  result  of  such  removal 
of  its  support,  held,  that  the  jury  should  have  been  instructed, 
that  if  the  defendant  acted  in  good  faith  in  directing  the  removal 
of  the  support,  believing  that  there  was  no  danger  in  doing  so, 
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;  was  not  guilty  of  negligence.  The  omission  to  notify  the 
aintiffof  its  removal  did  not  constitute  negligence,  as  the  fact 
as  plainly  visible  to  anyone,     Sykes  v^.  Packer,  99  Pa.,  465. 

V.  Neglect  of  the  contractor,  i.  The  contractor 
nployed  to  erect  a  building  is  the  principal  of  those  whom 
:  employs.  The  employer  of  the  contractor  is  not  a  guar- 
itor  for  his  skill  and  care.  A  workman,  in  the  employ  of 
e  contractor,  who  was  injured  by  the  falling  of  rafters, 
Ls  no  claim  for  damages  against  the  owner  of  the  building, 
ith  whom  he  had  no  contract,  and  who  was  guilty  of  no  care- 
ssncss  which  occasioned  the  injury.  Hunt  vs.  Penna.  R.  R., 
I  Pa.,  475.  2.  A  contractor  for  work  on  a  building,  after 
-.  has  delivered  the  property  to  its  owner,  is  not  liable  to 
rangers  for  injuries  caused  by  the  negligent  manner  in  which 
e  work  was  done.     FUzmaurice  vs.  Fabian,  Z47  Pa.,  199, 

VI.  Neglect  BY  ENCROACHMENT  ON  SIDEWALK.  I,  Where 
statute  provides  for  a  new  line  of  wall  on  a  street  of  a  dty, 
e  new  front  of  an  altered  or  demolished  building  must  con- 
rm  to  the  law.  The  owner  of  an  adjacent  property  may 
itain  an  injunction.  Times  Publishing  Co.  vs.  Ladomus,  5 
^  N.,  33.  1 1  Phila.,  339.  2.  Where,  after  receiving  notice 
'  a  city  ordinance  changing  the  lines  of  a  street,  the  owner  of 
building  is  required  to  remove  it  or  alter  its  front,  and  the 
lilding  at  the  time  is  occupied  by  a  tenant,  who  is  inconven- 
nced  by  such  removal  or  alteration,  the  owner  does  not 
nder  himself  liable  in  damages  to  the  tenant  for  interference 
ith  the  latter's  possession  of  the  premises.  Dunn  vs.  Mellon, 
\y  Pa.,  II.  3.  In  an  action  for  damages  for  personal 
juries,  a  non-suit  was  properly  entered,  where  it  appeared  that 
aintiff  on  a  dark  night  stepped  from  the  rear  door  of  defend- 
it's  saloon   and  fell  down  an  outside  open  stairway  leading 

a  cellar,  there  being  no  evidence  that  the  stairway  was 
lilt  in  an  improper  or  unskileful  manner.  Sweeny  vs.  Barrett, 
;i  Pa.,  600.  4.  Where  tlie  owner  of  a  building  abutting 
)on  a  city  street  was  in  the  habit  of  keeping  heavy  window 
reens  leaning  unfastened  against  the  front  of  his  building. 
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and  the  screens  fell  and  injured  a  child  on  the  sidewalk,  the 
municipality  was  not  liable  for  such  injuries.  McLaughlin  vs. 
Philadelphia^  142  Pa.,  80.  5.  One  of  two  adjoining  property 
holders,  between  whose  premises  there  is  a  partition  wall,  has 
no  right  without  the  consent  of  the  other  to  project  the  cornice 
of  his  building  so  as  to  overhang  his  neighbor's  property ; 
and,  although  it  may  do  no  present  injury,  it  is  a  trespass,  for 
which  an  action  at  law  will  lie.  Overholtzer  vs.  The  TtmeSy  2 
Montgomery  Co.,  169.  6.  Where,  in  an  improvement  lease 
for  a  long  term  of  years,  the  lessee  bound  himself  to  bring  out 
the  building  to  the  line  of  the  street,  held,  that  the  lessee 
could  make  such  alteration  at  any  time  during  the  term. 
Declarations  by  the  lessee,  that  he  would  never  make  the 
extension,  were  not  a  breach  of  the  contract.  Palethorp  vs. 
Bergner,  52  Pa.,  149. 

VII.  Neglect  by  overweighting.  The  owner  and 
erecter  of  a  building,  who  leases  it  for  a  store,  is  liable  to  the 
owner  of  goods  placed  there  on  storage  with  his  tenant  for 
damage  to  the  goods  arising  from  the  fall  of  the  building, 
owing  to  its  insufficiency  to  sustain  the  weight,  where  there  is 
no  provision  in  the  lease  as  to  the  purpose  for  which  the  build- 
ing shall  be  occupied.  Godley  vs.  Carson,  4  Pittsburg 
Joamal,  508. 

VIII.  Neglect  to  obtain  a  permit.  The  penalty 
imposed  by  the  act  of  May  7,  1875,  for  erecting  a  building  in 
Philadelphia  without  having  previously  obtained  a  permit  from 
the  inspector  is  incurred  the  moment  such  building  is  begun. 
flb&.  vs.  Coulston,  13  Phila.,  182. 

Bnilding  Associations. 

I.  Neglect  to  record  charter.  The  feet  that  a  build- 
ing association  had  failed  to  record  its  charter  in  the  office  of 
the  recorder  of  deeds  does  not  render  it  void,  especially  in  a 
suit  by  the  company  against  one  of  its  members  to  recover 
money  borrowed  by  him.  West  Harrisburg  Ass^n  vs.  Mor- 
gantkal,  2  Pearson,  343. 
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II.  Neglect  of  officers.  Directors  and  officers  of 
lilding  and  other  associations  maybe  restrained  by  injunction 
sm  committing  a  breach  of  trust  by  diverting  or  misapplying 
le  funds  or  credit  of  the  association,  or  doing  any  other  act 

excess  of  the  charter  powers.      DiUer   vs.   RoseiUhal,  6 
uzeme  Register,  33. 

III.  Neglect  of  stockholder.  A  stockholder  with- 
■awing  from  a  building  association  must  bear  his  proportion 
■  losses  sustained  prior  to  notice  of  withdrawal.  Wittmanwi 
ss'tt,  13  Phila.,  95. 

IV.  Neglect  of  borrower,  i.  A  building  and  loan 
isociation  organized  under  the  act  of  April  12,  1859,  is  a 
lecies  of  partnership  for  dealing  in  money.  The  borrower 
IS  often  to  pay  very  large  interest,  and  is  liable  to  a  heavy 
rfeiture.  Yet  he  became  a  member  in  view  of  the  large 
-ofits  expected  to  accrue  from  these  heavy  discounts  to  the 
>mmon  fund.  Had  he  continued  to  pay,  when  the  association 
ound  up  he  would  have  received  his  full  share  of  his  own 
scount,  as  well  as  that  of  others.  The  borrower  at  usury  is 
so  a  lender  at  usury,  and  if  he  can  make  his  payments  he  is 
ire  to  come  out  in  the  end  a  large  gainer.  Philadelphia  has 
icome  a  city  of  homes  for  the  poor  by  means  of  these  organ- 
ations.  Becket  vs.  Building  Association,  Z^iVk.^  2i6,  2.  In 
ennsylvania,  under  the  act  of  April  12,  1859,  building  asso- 
ations  may,  in  case  of  non-payment  of  instalments  or  interest 
f  borrowing  stockholders,  for  the  space  of  six  months, 
iforce  payment  of  principal  and  interest  without  deductii^ 
iC  premium  paid.  Sunbury  Building  Ass'n  vs.  Martin,  i 
uzeme  Register,  147. 

V.  Neglect  IN  IMPOSING  FINES,  i.  A  by-law  of  a  build- 
g  and  loan  association,  incorporated  under  the  act  of  April 
I,  1859,  which  imposed  as  a  fine  upon  stockholders  delin- 
jent  in  the  payment  of  monthly  dues  the  additional  sum  ot 
n  cents  monthly  on  each  and  every-  dollar  due,  is  unreason- 
)le,  extortionate,  oppressive,  and  therefore  void.  Lynn  vs. 
ssociaHon,    117    Pa.,    i.     35    Pittsburg   Journal,    208. 
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2.  Fines  for  unpaid  dues  can  only  be  imposed  when  expressly 
authorized  by  the  charter  or  by-laws.  Building  Association  vs. 
SchuUer,  3  W.  N.,  431. 

VI.  Neglect  by  usurious  charges,  i  .  Premiums  may  be 
deducted  from  the  loan  in  building  associations  without  incurring 
the  penalties  for  usury.  Usurious  interest  cannot  be  charged 
before  the  association  obtains  its  charter.  Kingston  Ass'n  vs. 
Hoary,  8  Luzerne  Register,  180.  Hickman  vs,  Ass*n,  1 1  Lan- 
casterBaT)  no.  2.  Byactof  April  12,  1859,  it  was  provided 
that  no  premiums,  fines  or  interest  on  such  premiums  that  might 
accrue  to  an  association,  should  be  deemed  usurious.  In  a  suit 
on  a  mortgage  for  ^3000  to  an  association,  it  was  not  sufficient 
in  an  affidavit  of  defence  to  aver  that  the  mortgagee  had 
received  but  ^1800.  The  difference  between  the  two  sums 
was  presumptively  the  premiums.  Selden  vs.  Reliable  Ass*n, 
81  X  Pa.,  336.  3.  The  supreme  court  has  held,  that  the  acts 
of  assembly  by  which  building  associations  are  exempted  from 
the  operation  of  the  statutes  against  usury  do  not  operate 
retrospectively  or  give  effect  to  contracts  made  before  their 
passage.  Building  Ass* n  vs.  Bllsler,  6  Phila.,  6.  4.  Building 
associations  can  recover  on  their  mortgage  loans  only  the  sum 
actually  loaned,  with  legal  interest  thereon.  Houser  vs.  Her- 
mann Asfn,  41  Pa.,  478. 

VII.  Neglect  of  rights  of  married  women,  i.  The 
act  of  April  10,  1879,  ^1^  removed  the  disability  of  married 
women  to  become  members  of  a  building  association.  Dilzer 
v%.  Building  Association,  103  Pa.,  86.  2.  The  inability  of  the 
wife  to  contract  is  no  exoneration  of  the  husband's  liability 
to  a  building  association,  where  he  has  become  a  surety  for  the 
performance  of  a  contract  made  by  her.  Hope  Ass'n  vs.  Lance, 
6  W.  Nl,  218.  3.  A  married  woman  is  not  legally  liable  for 
more  than  the  sum  borrowed  by  her  from  a  building  associa- 
tion with  six  per  cent,  interest  thereon.  By  reason  of  the  per- 
sonal disability  of  the  wife,  an  excess  over  that  amount  could 
not  be  enforced  by  law  against  her.  In  many  cases  of  con- 
tract by  husband  and  wife,  the  former  may  be  bound  where 
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the  latter  is  not,  and  where  the  parties  join  and  obtain  from  die 
association  the  full  benefit  of  the  loan,  the  husband  is  liablcfor 
the  sum  agreed  upon.     Tanner's  Appeal,  95  Pa.,  1 18. 

Bttrglaiy. 

Neglect  of  owner  of  dwelling.  If  a  person  leaves 
his  doors  or  windows  open,  it  is  his  own  folly  and  negligence, 
and  if  a  man  enters  therein  it  is  no  burglary ;  yet  if  he  after- 
wards unlocks  an  inner  or  chamber  door,  with  an  intent  to 
commit  a  felony,  it  is  so.     Roilandvs.  Comm.,  85  Pa.,  71. 

Burial  Lots. 

I.  Neglect  of  rights  of  holder  of  deed.  Where  a 
cemetery  company  authorize  the  transfer  of  a  deed  to  one  of 
its  lots  to  a  colored  man,  and  permits  him  to  exercise  acts  of 
ownership,  knowing  at  the  time  that  he  is  a  negro,  it  cannot 
subsequently  exercise  an  unreasonable  discretion  by  refusing  a 
permit  for  his  interment  in  the  tot  that  he  has  purchased. 
Comm.  vs.  Cemetery  Co..  2  W.  N.,  244. 

II.  Neglect  by  disinterring  bodies.  The  disinterment 
of  a  body  is  a  misdemeanor  at  common  law.  The  power 
of  disinterment  is  a  police  power  and  can  be  del^ated  by  the 
legislature  to  municipalities.  Kincaid's  Appeal,  66  Pa.,  4.12. 
Jeffreys  vs.  Pittsburg,  14  Lancaster  Bar,  68. 

III.  Neglect  in  taxing.  The  charter  of  a  cemcteiy 
provided,  that  no  street  should  be  opened  through  it  without 
the  consent  of  a  majority  of  the  lot-holders,  and  that  it  should 
be  exempt  from  municipal  taxation.  A  sewer  was  laid  on  an 
abutting  street,  and  its  cost,  in  part,  assessed  upon  the  ceme- 
tery lots.  Held,  that  the  assessment  was  a  species  of  local 
taxation,  and  within  the  exemption  clause  of  the  charter,  and 
that  the  lot-holders  were  not  liable.  Olvue  Cemetery  Co.  vs. 
PhUada.,  93  Pa.,  129. 

IV.  Neglect  to  use.  A  grant  of  land  forachurcband 
churchyard,  when  the  purpose  fails,  reverts  to  the  donor  or  his 
heirs.     Where  the  church  has  been  abandoned,  the  church- 
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yard  may  still  be  used  as  a  burial  ground  by  those  who  have 
relatives  buried  therein.  Such  parties  have  the  right  to  see 
that  the  same  is  preserved.     Gumperfs  Appeal ,  no  Pa.,  496* 


c 


Canal-Boats. 

I.  Neglect,  resulting  in  collision.  By  act  of  Aprils 
1826,  where  canal-boats  approach  each  other,  it  is  the  duty  of 
the  ascending  boat  to  wait,  if  nearing  a  narrow  place,  till  the 
descending  boat  has  passed.  If  a  third  boat  is  moored  at  the 
bank,  special  care  must  be  observed  by  both  the  moving  boats 
to  avoid  contact  with  it     Sheerer  vs.  Kissinger^  i  Pa.,  44. 

II.  Neglect  of  lock-keeper.  In  a  suit  against  a  canal 
company  for  damages  for  an  injury  to  the  plaintiff's  boat  by 
the  misconduct  of  a  lock-keeper,  the  master  of  the  boat  is 
not  a  witness  for  the  plaintiff,  without  a  release,  where  such 
master's  mismanagement  is  alleged.  Schuylkill  Nov.  Co,  vs. 
Harris,  5  W.  &  S.,  28. 

III.  Neglect  to  remove.  A  canal  company  is  liable 
for  damage  suffered  from  a  boat  sunk  in  the  channel  of  the 
canal  and  not  removed.     Fisher  vs.  Knox,  13  Pa.,  625. 

IV.  Neglect  in  management.  In  an  action  for  carry- 
ing freight  by  the  owner  of  a  canal-boat,  evidence  will  be 
admitted  of  damage  to  the  goods  by  the  mismanagement  of 
the  boat  crew,  which  resulted  in  the  boat  striking  a  stone  in 
the  bottom  of  the  canal,  and  the  goods  being  thereby  damaged 
by  water.     Humphreys  vs.  Reed^  6  Wh.,  435. 

V.  Neglect  to  obey  rules.  The  master  of  a  canal 
boat  is  guilty  of  negligence  in  disobeying  the  rules  of  the  com- 
pany by  placing  his  vessel  in  a  lock  for  the  night,  which 
resulted  in  her  bilging  by  settling  on  the  bottom,  and 
damaged  her  cargo.  Atwood  vs.  Transportation  Co.,  9 
W.,  87. 
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VI.  Neglect  of  freight  carried.  A  common  canier, 
lo  received  into  his  canal-boat  certain  household  rumitUFe, 
lich  became  wet  whilst  in  his  charge,  cannot  show  that  a 
age  exists,  in  relation  to  canals,  that  the  dangers  of  naviga- 
in,  fire  and  unavoidable  accident  are  excepted  from  the  risks 

common  carriers.     Coxe  vs.  Heisley,  19  Pa.,  243. 

VII.  Neglect  from  unsound  horses.  Carriers  are 
swerable  for  the  ordinary  and  proximate  consequences  of 
eir  negligence,  and  not  for  those  which  are  remote  and  extra- 
dinary.  The  fact  that  a  horse  drawing  a  canal-boat  was 
ne,  which  prevented  the  boat  reaching  a  lock  and  place  of 
fety  before  the  advent  of  a  heavy  storm  which  injured  the 
ight,  did  not  render  the  carriers  liable  for  the  wetting  of  the 
ods.     Morrison  vs.  Davis,  20  Pa.,  171. 

VIII.  Negligence  of  steersman.  In  an  action  by  the 
mer  of  a  canal  boat  against  the  steersman  to  recover  damages 
'  the  loss  of  the  boat,  which  was  carried  over  a  dam,  in  con- 
quence  of  the  negligence  of  the  defendant,  it  was  held,  not 
be  a  sufficient  answer  to  the  charge  of  negligence  that  the 
at  had  not  enough  poles  and  hands ;  if  the  vessel  was 
properly  navigated  too  near  the  dam.    Hice  vs.  KugUr,  6 

I-,  336- 

mal  Companies. 

I.  Neglect  to  repair  canal,  i.  The  purchasers  of 
anal  should  maintain  it  in  good  repair  and  operating  con- 
ion,  although  it  may  not  have  been  in  such  good  condition 
len  delivered  to  them.  A  reasonable  time  in  such  case 
□uld  be  allowed  the  purchaser  to  make  repairs.  If  the 
irk  be  not  pursued  with  diligence,  the  owners  of  the  canal 
:  liable  for  negligence  to  the  owners  of  canal-boats  for 
ury  thereby  sustained,  but  not  for  unavoidable  accidents  by 
dden  storms  or  floods.  Penna.  R.  R.  vs.  Patterson,  73  Pa., 
2.  2.  The  acts  of  May  ]6,  1857,  and  May  3,  1864,  which 
3vided  for  the  sale  by  the  state  of  its  canals,  did  not  impose 
the  purchaser  any  obligation  to  alter,  enlai^e,  deepen  or 
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otherwise  improve  the  canal,  but  simply  to  keep  it  in  good 
repair.  Penna,  Canal  Co.  vs.  Manning,  87  Pa,,  240.  3.  In 
order  that  property  owners  may  recover  damages  for  alleged 
leakage  from  the  canal  basin,  the  plaintiffs  must  show  negli- 
gence on  the  part  of  the  company ;  for  damages  resulting  from 
the  lawful  use  of  its  works  by  the  company  in  the  absence  of 
malice  or  negligence,  are  damnum  absque  injuria.  Delaware  & 
Hudson  Canal  Co.  vs.  Qoldstein,  125  Pa.,  246.  4.  A  suit 
against  a  foreign  canal  company  for  not  keeping  its  banks  in 
repair,  must  be  brought  in  the  state  in  which  the  canal  is 
located.  Moyer  vs.  Canal  Co.,  5  W.  N.,  233.  Saylorws. 
SmitA,  2  W.  N.,  687.  5.  In  an  action  for  damages  caused  by 
the  neglect  of  a  canal  company  to  keep  their  canal  in  repair 
after  abandonment  of  the  same  by  the  company,  evidence  to 
show  that  repairs  were  made  is  irrelevant,  as  control  of  the 
same  could  not  be  resumed  by  the  company  without  due  legis- 
lative authority.     Fredericks  vs.  Canal  Co.,  16  Phila.,  605. 

II.  Neglect  to  repair  bridges,  i.  The  owner  of  a 
iami  for  whose  use  a  bridge  across  a  canal  was  built,  can 
maintain  an  action  against  the  canal  company  for  neglecting 
to  repair  it,  even  though  a  railroad  company  might  be  liable 
to  keep  it  up,  and  might  also  be  responsible  in  damages  to  the 
canal  company  for  injury  done,  requiring  greater  care  in  keep- 
ing the  bridge  in  repair.  Ammerman  vs.  Canal  Co,,  40  Pa., 
256.  2.  A  canal  company  was  required  by  its  charter  to 
build  and  keep  in  repair  bridges  where  the  canal  should  pass 
a  road.  As  a  traveler  was  passing  over  one  of  these  bridges, 
it  gave  way,  and  he  was  precipitated  with  his  wagon  into  the 
canal.  Held,  that  the  canal  company  was  liable.  Penna.  & 
Ohio  Canal  Co.  vs.  Graham,  63  Pa.,  290. 

III.  Neglect  in  diverting  water,  i.  A  private  right 
in  which  only  a  few  are  interested  must  give  way  to  a  public 
improvement  which  concerns  the  whole  community.  The 
court  will  not  grant  an  injunction  to  restrain  a  canal  company 
from  drawing  the  water  from  a  person's  mill,  when  the  water 
was  necessary  to  feed  the   canal.     The  state,  or  companies 
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invested  with  its  privileges,  is  the  sole  owner  of  all  the  water 
in  the  streams  declared  public  highways.  Cameron  Furnace 
Co,  vs.  Canal  Co.,  2  Pearson,  208.  2.  Where  a  canal  com- 
pany with  power  to  purchase  mills  and  water  courses  diverts 
water  from  property  it  has  not  purchased,  the  owner  of  such 
property  may  proceed  by  petition  for  an  assessment  against 
such  company.     Union  Canal   Co,  vs.  Stutni),  8ix  Pa.,  360. 

IV.  Neglect  to  keep  the  canal  clean.  Canal  com- 
panies are  liable  for  injuries  sustained  by  a  riparian  owner 
from  an  overflow  of  water,  caused  by  the  pool  of  their  dam 
being  filled  up  with  dirt  from  any  cause.  Schuylkill  Nov,  Co. 
vs.  McDonough,  33  Pa.,  73.     2  Phila..  290. 

V.  Neglect  by  raising  the  water.  For  wanton- 
ness or  negligence  a  canal  company  may  be  answerable,  but 
not  for  the  result  of  repairs  made  bona  fide,  even  though  the 
water  be  raised  thereby  by  which  the  house  of  the  plaintiff 
was  flooded.  Unless  the  act  of  incorporation  provides  for  it^ 
consequential  damages  are  not  recoverable  from  a  company 
in  constructing  or  maintaining  its  works.  West  Branch  Canal 
Co,  vs.  Mulliner,  68  Pa.,  357. 

VI.  Neglect  in  enlarging  dam.  A  canai  company 
causing  a  rise  of  water  by  enlarging  its  dam,  is  liable  to  a 
property  owner  for  the  injury  resulting  from  the  consequent 
increased  overflow  of  his  land.  Fredericks  vs.  Caned  Co., 
148  Pa.,  317. 

VII.  Neglect  to  remove  obstructions  in  canal,  i.  A 
canal  company  is  bound  to  so  maintain  and  manage  a  canal,, 
that  it  can  be  used  with  reasonable  safety  and  convenience  by 
the  public,  but  it  is  not  liable  for  an  injury  resulting  from  an 
unknown  obstruction,  which  could  not  have  been  guarded 
against  except  by  extraordinary  care.  It  would  be  unreason- 
able to  require  a  canal  company  to  drag  the  whole  length  of 
its  canal  continuously  to  ascertain  what  obstructions  might  lie 
at  the  bottom,  or  keep  guards  along  its  banks  to  prevent  the 
commission  of  injuries  by  designing  persons.  But  it  is  bound, 
annually  at  least,  when  the  water  is  out  of  the  canal,  to  inspect 
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the  bed  and  remove  obstructions.  The  company  is  not  liable 
for  injuries  arising  from  unforeseen  contingencies,  such  as  great 
freshets  or  tempests.  Penna,  Caned  Co,  vs.  Burd,  90  Pa., 
281.  2.  Obstructions  in  the  canal  not  brought  to  the  knowl- 
edge of  the  canal  company,  and  hidden  from  sight,  will  not 
render  the  company  liable  in  the  event  of  boats  being  injured 
thereby.  Brady  vs.  Canal  Co,y  9  W.  N.,  414.  Saylor  vs. 
Sndth,  2  W.  N.,  687. 

VIII.  Neglect  to  avoid  danger.  Horses  are  part  of 
the  equipment  of  a  canal-boat,  and  if  one  of  them  be  lamed, 
and  by  reason  thereof  the  carrier  is  disabled  to  escape  from  a 
danger  into  which  he  has  fallen,  he  is  not  excused.  But  where 
the  lameness  of  the  horse  caused  delay,  and  thus  the  boat  was 
brought  to  a  point  where  it  was  destroyed  by  an  extraordinary 
flood,  the  law  does  not  consider  the  delay  as  causing  the  acci- 
dent.   Morrison  vs.  McFadden,  5  Clark,  23. 

IX.  Neglect  to  guard  canals.  Where  a  street  and 
a  towpath  are  on  a  level  with  each  other,  and  with  no  barriers 
between  them,  it  is  the  duty  of  a  traveler  familiar  with  the  close 
proximity  of  the  canal  to  exercise  excessive  caution  on  a  dark 
night  to  avoid  missing  his  path  and  falling  into  the  canal. 
Rnnhart  vs.  South  Boston,  i  Northampton  Co.,  226. 

X.  Neglect  to  abate  a  nuisance  from  escaping 
WATER.  Where  water  is  allowed  to  escape  through  the  bank 
of  a  tow-path,  and  to  form  stagnant  pools  on  adjoining  lands, 
held,  that  a  canal  company  owning  such  canal  is  indictable  for 
maintaining  a  nuisance.  Delaware  Canal  Co.  vs.  Comm.,  60 
Pa.,  367. 

XI.  Neglect  from  overflow  of  canal.  An  action 
for  damages  for  injury  done  to  barges  by  an  overflow  of  a 
canal  is  a  local  and  not  a  transitory  action.  Moyer  vs.  Canal 
Co.,  12  Phila.,  400.  Union  Canal  Co.  vs.  Stump,  2  W.  N., 
625. 

XII.  Neglect  of  adjacent  mill  owner.  An  action 
will  lie  for  a  continuing  tortious  act  by  a  mill  owner,  in  allow- 
ing sawdust  from  his  mill  to  flow  into  a  canal,  although  no 


THE     LAW     OF    NEGLIGENCE 

1  Companies — Continued. 

xidhle  damage  result  from  it     Delaware  Canal  Co.  vs. 

y,33Pa.,  143. 

XII,  Neglect  to  repair  tow-paths.  The  fact  that 
teams  drawing  canal-boats  had  passed  a  hole  in  a  tow- 
without  falling  into  it,  would   not   necessarily   indicate 

gence  in  a  subsequent  driver  in  having  a  blind  mule  in  his 
which  fell  into  the  hole  and  was  killed.     In  an  action 

egligence,  if  the  plaintiff  makes  out  a  prima  facie  case,  the 

:n  is  on  the  defendant  to  disprove  care  and  thus  establish 

gence  in  the  plaintiff.     If  the  plaintiff's  own  case  establish 

ibutory  negligence,  he  cannot  recover.     Penna.  Canal  Co. 

'enlley,  66  Pa.,  30. 

XIV.  Neglect  to  pay  taxes.  Where,  through  an 
leous  opinion  of  the  auditor-general,  a  canal  company 
led  itself  not  liable  for  taxes  on  certain  property,  which  it 
iubsequently  called  upon  to  pay,  the  error  of  the  officer 
:  commonwealth  exempted  the  company  from  the  penalty 
hed  to  non-payment  of  such  taxes,  Delaware  Canal  Co. 
'omm.,  50  Pa.,  408.  Wyoming  Canal  Co.  vs.  Comm., 
I,  410. 

XV.  Neglect  resulting  in  colusion  of  boats.  Where 
lal  company  rented  coal  boats  to  a  person,  to  be  run  by 
ivith  his  own  crew  and  horses,  the  company  is  not  respon- 
for  his  negligence  in  running  into  a  canal  boat  Blal- 
'ger  vs.  Navigation  Co.,  2  Miles,  309. 


I,  Neglect  in  affidavit,  i.  If  the  affidavit  upon 
1  a  capias  in  slander  issues  is  insufficient,  the  proper 
ice  is  to  discharge  the  defendant  without  bail,  but  not  to 
ithe  writ.  Smith  vs.  Smith,  3  Kulp,  276.  2.  Facts 
I  on  information  and  belief  are  insufficient  in  an  affidavit 
Id  to  bail,  Bamelt  vs.  Stains,  20  W.  N.,  274. 
[I.  Neglect  in  issuing,  i.  A  capias  issued  against  a 
ed  woman  may  be  amended  by  adding  her  husband's 
.     Her  privilege  from  arrest  is  not  ground  for  quashing 
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the  writ  Smith  vs.  Smithy  2  Lancaster  Review,  1 80.  HaU- 
inger  vs.  Bennett,  Idem,  81.  2.  A  capias  ad  satisfaciendum 
cannot  be  lawfully  issued  against  a  married  woman.  Old 
English  cases  held,  that  even  upon  a  judgment  against  hus- 
band and  wife  for  a  battery  by  the  wife,  the  capias  should  be 
s^nst  the  husband  only.  Camm.  vs.  Keeper  of  Prison,  14 
Phila.,  396. 

III.  Neglect  in  arresting  defendant.  A  party  in 
attendance  as  a  suitor  before  a  justice  of  the  peace  is  privileged 
from  arrest  on  capias.  Caldwell  vs.  Dixey^  3  Montgomery 
Co.,  140. 

IV.  Neglect  in  arresting  freeholder.  A  freeholder 
arrested  on  a  capias  ad  respondendum  in  slander,  can  have  the 
writ  abated  with  costs.      Wolfe  vs.  Yokn,  2  Walker,  75. 

V.  Neglect  to  press.  Where  a  defendant  is  arrested 
under  a  capais  ad  satisfaciendum  and  discharged  by  order  of 
the  plaintiff  at  the  costs  of  the  plaintiff,  the  judgment  itself  is 
thereby  satisfied.  By  the  act  of  June  16,  1836,  an  exception 
exists,  where  the  discharge  is  at  the  request  of  the  defendant. 
Bamfordvs,  Keefer,  68  Pa.,  391. 

VI.  Neglect  in  setting  aside.  It  is  too  late  after  a 
defendant  has  given  common  bail,  to  ask  that  the  capias  be  set 
aside  because  the  defendant  has  been  decoyed  into  the  jurisdic* 
tion.    King  vs.  Embrey^  5  W.  N.,  97. 

Carriages. 

I.  Negligence  of  hirer.  When  the  hirer  of  a  carriage 
returns  it  to  the  owner  in  a  damaged  condition,  and  fails  to 
give  any  account  of  the  matter,  the  law  will  presume  him 
negligent.  If  he  gives  some  general  account  of  the  transac- 
tion and  shows  the  occasion  of  the  injury,  it  then  devolves 
upon  the  plaintiff  to  prove  negligence,  unskillfulness  or  miscon- 
duct The  carriage  is  committed  to  the  hirer  under  an  implied 
promise  to  observe  due  care  in  its  use.  Where  a  carriage  is 
overturned  or  breaks  down,  without  apparent  cause,  the  law 
implies  negligence.     Logan  vs.  Matthews^  6  Pa.,  417. 
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II,  Neglect  in  turning  out  of  road.  The  principle, 
t  a  footman  or  a  horseman  cannot  compel  a  teamster  who 
.  a  heavy  load  to  turn  out  of  the  beaten  track  of  a  road  if 
re  be  sufficient  room  for  the  former  to  pass,  is  applicable  to 

case  of  a  carriage  with  a  heavy  draught.  Beach  vs. 
•meter,  23  Pa.,  196. 

III.  Neglect  in  passing  other,  vehicles.  The  move- 
nt of  carriages  passing  on  our  turnpike  roads  in  opposite 
actions  is  regulated  by  special  enactment ;  but  there  is  no 
iitive  law  regulating  the  passing  of  those  which  are  traveling 
the  same  direction.  Mail  coaches  are  protected  by  act  of 
igress  from  being  wilfully  and  wantonly  obstructed  or 
ayed,  but  in  every  other  respect  they  are  on  a  footing  with 
er  carriages.  A  traveler  may  use  the  middle  or  either  ^de 
the  road  at  his  pleasure,  without  being  bound  to  turn  aside 
another  traveling  in  the  same  direction,  provided  there  be 
ficient  room  to  pass  on  the  one  hand  or  the  other.     If  there 

no  room,  it  would  be  the  duty  of  the  other  to  afford  it  on 
uest  made,  by  yielding  an  equal  share  of  the  road,  if  it  be 
iquate  and  practicable.     Bolton  vs.  Colder,  i  W.,  362. 

rriers. 

I.  Neglect  to  protect  from  liabiltiy.  A  carrier  can- 
by  notice  or  limitation  in  a  contract  or  bill  of  lading  protect 

iself  from  liability  for  negligence  of  himself  or  servants. 
pire  Transportation  Co.  vs.  Wammtta  Oil  Co.,  63  Pa.,  14. 
ri^k  vs.  R.  R,  g  Lancaster  Bar,  179. 

II.  Neglect  TO  LIMIT  liability,  i.  A  general  notice  of 
itation  of  liability  must  be  such  as  amounts  to  actual  notice ; 
I  the  burden  of  proof  is  on  the  party  setting  it  up.  It  must 
so  conspicuous,  that  the  party  sought  to  be  affected  by  it 
lid  not  have  failed  to  discover  it  without  gross  negligence 
iblazoning  the  general  object  on  an  omnibus  check  in  large 
ers,  but  stating  the  restriction  in  small  ones,  is  insufficient 
Twrvs.  Sweit2er,;i2  Pa.,  20S.  2.  Common  carriers,  unless 
imited  by  special  contract,  are  insurers  against  all  accidents, 
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except  such  as  occur  by  act  of  God  or  public  enemies.  A 
carrier,  by  special  agreement,  may  limit  his  responsibility  to  a 
sum  proportioned  to  his  compensation  and  risk,  irrespective  of 
what  may  be  the  loss.  This  agreement  need  not  be  by 
express  words,  but  may  be  implied  from  the  circumstances,  the 
acts  of  the  parties,  the  course  of  business,  the  regulations 
known  to  shippers,  etc.  Elkins  vs.  Empire  Transportation  Co., 
8ixPa.,  315. 

III.  Neglect  of  exemption  from  liability.  A  com- 
mon carrier  cannot  stipulate  for  a  release  from  the  consequences 
of  his  own  negligence  or  fraud.  A  clause  in  a  bill  of  lading  is 
void  as  against  public  policy,  which  stipulates  that  the  shipper 
and  the  consignee  shall  fully  insure  the  goods,  and  look  for 
compensation  only  to  such  insurance,  and  in  case  of  loss  the 
carrier  shall  have  the  benefit  of  such  insurance  if  he  shall  be 
found  liable  for  the  loss.     Willock  vs.  R,  i?.,  i66  Pa.,  184. 

IV.  Neglect  by  imposing  conditions.  Common  car- 
riers cannot  insist  upon  unusual  or  unreasonable  conditions 
before  receiving  freight.  Kirkman  vs.  R.  R,^  i  Delaware 
Co.,  165.     14  Lancaster  Bar,  30. 

V.  Neglect  to  properly  direct  goods.  Where  a 
consignor  marks  the  goods  with  the  initials  only  of  the  con- 
signee, he  is  guilty  of  no  negligence  which  will  protect  the 
carrier  from  a  loss  by  his  entering  them  on  the  bill  of  lading 
in  the  name  of  a  stranger,  whereby  the  goods  are  lost.  The 
action  of  the  carrier  in  such  case  was  unauthorized  and 
unwarrantable,  though  it  may  have  been  done  under  a  belief  it 
would  be  a  favor  to  the  owners.  Forsythe  vs.  Walker^  9 
Pa.,  148. 

VI.  Neglect  to  repress  mob.  Where  the  bill  of 
lading  is,  that  the  carrier  shall  not  be  liable  for  loss  or  damage 
by  fire  or  other  casualty,  and  when,  during  a  general  strike  of 
defendant's  employees,  a  mob  burned  its  depot  in  which  were 

I  the  plaintiflF's  goods,  held,  that  no  negligence  of  the  defendant 

j  carrier  being  shown,  the  plaintiff  is  not  entitled  to  recover. 

'  //fl//vs.  R,  R,,  14  Phila.,  414. 

IS 
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VII.  Neglect  in  loading  vessel.  A  carrier  is  responsi- 
>le  for  proper  care  in  loading  a  vessel ;  nothing  more.  Where 
nerchandise  is  placed  in  unsafe  proximity  to  other  parts  of  the 
ai^o,  chemicals,  which  were  certain  to  injure  it,  the  carrier  is 
esponsible.     Browning  vs.  Ship  St  .Patrick,  14  Phila.,  596. 

VIII.  Neglect  to  ship  goods.  If  goods  are  received 
yy  common  carriers,  with  orders  to  ship  immediately,  and  arc 
itored  in  their  warehouse,  navigation  being  obstructed,  and 
here  consumed  by  fire,  they  are  liable  as  carriers  to  the  owners. 
Clarke  vs.  Needles,  25  Pa.,  338. 

IX.  Neglect  in  limiting  the  value  of  goods.  A 
•tipulation  in  a  bill  of  lading  that  the  amount  of  any  loss  or 
lamages  shall  be  computed  at  the  value  of  the  property  at  the 
>lace  and  time  of  shipment  is  invalid,  where  the  loss  or  damage 
las  been  occasioned  by  the  negligence  of  the  carrier.  The 
neasure  of  damage  in  such  case  is  their  value  at  the  point  of 
iestination.     Ruppelvs.  R.  R.,  167  Pa.,  166. 

X.  Neglect  op  transhipper.  The  privil^e  of  tran- 
ihipment  reserved  to  a  common  carrier  in  his  bill  of  lading 
loes  not  discharge  him  from  any  liability  which  is  incident  to 
lis  contract,  until  the  goods  be  delivered  at  a  destined  port 
flis  relation  of  carrier  continues  to  the  destination.  WhiUsides 
ra.  Russell,  8  W.  &  S.,  44. 

XI.  Negligence  of  both  parties.  For  a  loss  arising 
rom  mutual  negligence,  neither  party  can  recover  in  a  court 
)f  common  law.  And  this  rule  governs  the  case  of  shippers 
)f  goods  on  board  of  vessels  which  have  come  into  collision, 
IS  well  as  the  owners  of  the  vessels  themselves.  Simpson 
fs.  Hand,  6  Wh.,  311,     Railway  Co.  \s.  Skinner,  ig  Pa.,  304, 

XII.  Neglect  excused  by  unavoidable  dangers,  Una- 
roidable  dangers  of  navigation  referred  to  in  a  bill  of  lading 
nean  such  accidents  as  are  unavoidable  by  the  carrier,  sup- 
>osing  he  has  exercised  all  the  precaution,  care  and  skill  that 
he  law  usually  demands  of  him,  and  this  he  must  show.  Hays 
's.  Kennedy,  41  Pa.,  378. 

XIII.  Neglect  in   carrying  passengers.     A  common 
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carrier  cannot  protect  himself  by  special  contract  from  liability 
for  negligence.  AgainSt  his  extraordinary  liability  as  a  com- 
mon carrier  he  may  protect  himself  by  such  a  contract,  but 
not  from  his  liability  as  a  simple  bailee.  Buffalo  R,  R.  vs. 
O'Hara,  3  Pennypacker,  190. 

XIV.  Neglect  to  protect  passengers,  i.  When,  in 
an  action  against  a  passenger  carrier,  the  evidence  shows  sim- 
ply that  an  accident  occurred  and  a  passenger  was  injured,  but 
the  cause  of  the  accident  does  not  clearly  appear,  a  presump- 
tion of  negligence  arises  against  the  carrier.  Farley  vs.  Trac- 
tion Co.,  132  Pa.,  58.  Pauling  vs.  Hoskins,  Idem,  6i7» 
2.  Carriers  of  passengers  are  liable  only  for  negligence,  and 
are  not  insurers  of  the  safety  of  their  passengers  as  they  are 
as  carriers  of  goods  and  baggage  of  passengers.  The  carrier 
is  bound  to  guard  the  passenger  from  every  danger  which 
extreme  vigilance  can  prevent.  Meier  vs.  Penna.  R.  R.,  64 
Pa*,  225.  3.  A  common  carrier  is  not  bound  to  protect  its 
passengers  from  rudeness  on  the  part  of  strangers  or  other 
passengers,  unless  such  conduct  amounts  to  a  breach  of  the 
peace.  Graeff  vs.  R.  R.,  161  Pa.,  230.  Ellinger  vs.  R.  R., 
153  Pa.,  213.  4.  The  rule  that  a  carrier  of  passengers  is 
bound  to  exercise  the  highest  degree  of  care  that  is  possible 
to  human  foresight  and  prudence,  does  not  make  the 
carrier  an  insurer  against  accident;  nor  does  it  make 
the  carrier  liable  for  the  wrongful  acts  of  strangers,  unless 
the  carrier  was  remiss  in  not  discovering  them  in  time  to  avert 
the  injury,  nor  for  an  impracticable  extent  of  precau- 
tion at  a  ruinous  cost.  Fredericks  vs.  R.  R.,  157  Pa.,  103. 
5.  Where  a  passenger  is  injured,  either  by  anything  done  or 
omitted  by  the  carrier,  its  employees,  or  its  appliances  of  trans- 
portation, the  burden  of  proof  is  upon  the  carrier  to  show  that 
such  injury  was  in  no  way  the  result  of  its  negligence ;  but  to 
throw  this  burden  upon  the  carrier,  it  must  first  be  shown  that 
the  injury  resulted  from  the  breaking  of  machiney,  collision, 
derailment  of  cars  or  something  improper  or  unsafe  in  the 
conduct  of  the  business,  or  in  the  appliances  of  transportation. 
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TTtotitas  vs.  J?,  R.,  148  Pa.,  1 80.  6.  No  contract  for  exemp- 
ion  from  the  usual  responsibility  of  carriers  will  save  them 
rom  liability  for  gross  negligence.  Penna.  R.  R.v^.  McCloskey, 
\  PittSborg  Journal,  25.  7.  Carriers  of  passengers  are 
lot  insurers  against  unforeseen  accidents,  but  they  are 
>ound  to  exercise  the  utmost  care  and  diligence,  and  use 
he  best  appliances  in  known  practical  use  to  secure  pas- 
lengers'  safety,  but  not  every  possible  prevention  which 
he  highest  scientific  skill  might  suggest.  Dayton  vs.  R.  R., 
I  C,  P.  Reporter,  9.  8,  When  a  passenger  on  a  carrier 
vehicle  is  injured  by  a  collision  resulting  from  the  mutual  neg- 
igence  of  those  in  charge  of  it  and  another  party,  the  carrier 
(lone  is  liable.  Crossman  vs  R.  R.,  2  Chester  Co.,  350. 
).  A  carrier  of  passengers  is  held  by  the  law  to  a  strict  meas- 
ire  of  responsibility.  Yet  he  is  answerable  only  for  negligence 
>r  carelessness,  though  liable  for  the  least  possible  degree  of  it. 
The  slightest  omission  of  any  means  or  measure  to  avoid 
ianger  against  which  human  foresight  could  guard,  will  make 
lim  liable  for  every  accident  which  may  be  the  consequence 
)f  it.  The  mere  happening  of  an  injury  presumes  a  want  of 
;are,  Tennery vs.  Pippinger,  i  Phila,  542.  10.  Where  the 
jlaintiff's  testimony  in  an  action  against  a  common  carrier  for 
legligence  shows  that  the  injury  resulted  from  some  cause  not 
;onnected  with  the  instrument  of  transportation,  its  manage- 
Tient  or  equipment,  or  where  from  the  testimony  the  cause  is 
jnascertainable,  negligence  cannot  be  inferred  from  the  &ct  of 
njury,  but  must  be  proved.  Spear  vs.  R.  R.,  3  Pa.  Countyt 
^72.  1 1 .  The  rule  of  law  is,  that  the  mere  happening  of  an 
njurious  accident  to  a  passenger  while  in  the  hands  of  a  car- 
rier will  raise  prifna  fade  a  presumption  of  negligence  and 
throw  the  onus  of  showing  that  it  did  not  exist  on  the 
carrier;  who  undertakes  to  carry  safely,  to  provide  safe  con- 
Lfeyances,  competent  and  trustworthy  officers  and  employees, 
ind  to  take  all  needful  precautions  to  guard  the  traveler  against 
nccident.  Spear  vs.  R.  R.,  119  Pa.,  68.  Lmng  vs.  Colder, 
8  Pa.,  482.     Sultan  vs.R.  R.,  30  Pa.,  239.     12.  Not  only 
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must  a  carrier  supply  a  safe  vehicle,  and  competent  and  trust- 
worthy servants,  for  whose  negligence  he  is  responsible,  but  he 
must  take  all  needful  precautions  to  guard  his  passengers  from 
injury  while  in  his  charge.  If  an  accident  happens  to  a  pas- 
senger, the  presumption  of  negligence  on  the  part  of  the  carrier 
exists,  and  he  is  responsible  in  damages  unless  he  can  satisfy 
the  jury  that  he  has  exercised  all  due  care.  Spear  vs.  R,  R,, 
5  Pa.  County,  393. 

XV.  Neglect  IN  TRANSPORTING  livestock,  i.  Injury 
to  the  contents  of  a  car  may  furnish  ground  for  an  inference 
of  want  of  ordinary  care  in  transportation,  although  there  may 
be  no  evidence  of  an  accident  to  the  train,  nor  of  improper  or 
negligent  handling  of  the  car.  This  rule  applies,  with  proper 
limitations,  to  live  stock,  but  does  not  apply  to  injuries  such  as 
animals  voluntarily  inflict  upon  one  another,  or  which  cannot 
be  accounted  for,  or  can  be  explained  on  any  other  ground  than 
that  of  negligence  in  managing  the  train  ;  nor  does  it  apply  to 
cases  of  death  from  natural  or  unknown  causes.  Scliaeffer 
vs.  R,  R,^  168  Pa.,  209.  2.  A  carrier  of  live  stock  cannot  by 
special  contract  relieve  himself  from  the  consequences  of  his 
own  negligence.  Armstrong  ws.  Express  Co.^  159  Pa.,  640. 
3.  The  common  law  duties  and  liabilities  of  common  carriers 
attach  to  the  carriers  of  live  stock.  They  are  bound  to  pro- 
vide suitable  vehicles  for  the  transportation,  with  all  reasonable 
equipment  and  servants  to  take  care  of  them,  and  are  respon- 
sible for  all  losses  not  occasioned  by  the  act  of  God  or  the  public 
enemy.  These  liabilities  may  be  varied  by  special  agreement, 
provided  it  is  not  against  public  policy.  The  obstruction  of  a 
highway  by  a  snow  storm  is  the  act  of  God.  Ritz  vs.  R.  R., 
3  Phila.,  82. 

XVI.  Neglect  to  transport  goods.  i.  A  common 
carrier  by  water,  having  at  an  intermediate  port  refused  to 
proceed  on  his  voyage  because  his  boat  had  become  damaged 
by  a  freshet,  or  to  surrender  the  goods  unless  he  was  paid  for 
his  lost  time  and  expenses,  is  liable  to  the  owner  of  the  goods, 
who  may  maintain  replevin  without   a   tender   of  pro   rata 
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sight.     GiUespU  vs.  Goddard,  i   Pittsboig  Reports,  306. 

Where  goods  were  delivered  to  a  common  carrier  with 
rections  to  forward  immediately,  and  the  goods  were  detained 

his  warehouse  by  an  unavoidable  delay  in  navigation  until 
ley  were  destroyed  by  fire,  it  was  held,  that  the  loss  should  be 
ion  the  carrier.   Clark  vs.  Needles,  3  Pittsbtu^  Journal,  508, 

XVII.  Neglect  in  transporting  goods.  1.  A  common 
irrier  is  bound  to  deliver  the  specific  goods  entrusted  to  him 

their  appointed  destination  in  the  condition  in  which  they 
ere  received  by  him,  subject  only  to  such  deterioration  as  is 
xressarily  incident  to  their  transportation,  and  to  such  perils 
I  may  be  by  legal  implication  or  express  agreement  exempted 
om  his  liability.  Cafiero  \s.Welsh,  8  Phila.,  131.  2.  Where 
statement  alleges  a  contract  by  the  defendant  to  carry  ^'oods 
I  a  certain  terminus,  and  that  the  defendant  so  negligently 
irried  them  that  they  were  damaged  to  a  certain  amount,  an 
Hdavit  which  denies  negligence  and  states  the  cause  of  acci- 
int  which  resulted  in  the  injury  of  the  goods,  is  sufficient  to 
•nd  the  case  to  a  jury.  Ross  vs.  R.  R.,  35  W.  N.,  510. 
.  The  carrier  of  goods  may  limit  his  liability,  except  as  against 
is  own  negligence  ;  and  in  such  case  the  liability  depends 
3on  the  proof  of  negligence  in  fact.  If  no  explanation  is 
ven  how  the  injury  occurred,  a  presumption  of  negligence 
■ises  which  is  sufficient  to  justify  a  recovery  in  ca.ses  where 
lere  is  no  other  proof  than  of  the  delivery  of  the  goods  to 
le  carriers  in  good  condition  and  their  arrival  at  the  point  of 
^tination  in  a  damaged  state.  The  burden  of  proof  is  on  the 
irrier  to  disprove  the  presumption  of  negligence.  Btui  vs. 
'.  R.,  150  Pa.,  170. 

XVIII.  Neglect  bv  loss  of  goods,  i.  In  an  action 
gainst  the  owners  of  a  vessel  for  general  average,  evidence 
lat  the  shipper  had  received  insurance  money  for  the  goods 

irrelevant ;  nor  is  the  amount  so  received  evidence  of  their 
ilue.  Nimick  vs.  Holmes,  25  Pa.,  366.  2.  It  is  well  settled 
^re,  that  a  common  carrier  may  limit  his  liability  by  the  terms 
fa  special  contract,  but  it  is  equally  well  settled  that  by  such 
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a  limitation  a  common  carrier  may  not  be  relieved  from  lia- 
bility for  his  own  negligence.     If  property  be  lost  in  an  inju- 
rious accident  by  reason  of  that  which  a  carrier  has  provided 
for  its  transportation,  the  law,  expecting  from  him  the  utmost 
care,  presumes  the  accident  to  have  been  due  to  the  want  of 
care,  and  puts  upon  him  the  burden  of  disproving  such  pre- 
sumption.      Penna.    R,    R.    vs.    Raiordon,     119    Pa.,   577. 
3.  The  law  as  to  the  responsibility  of  a  carrier  is  severe.    If  the 
goods  were  injured  in  their  delivery  to  the  carrier,  and  he 
knew  it,  that  would  not  be  such  a  latent  defect  as  would 
excuse  him  from  liability  for  loss,  beyond  that  occasioned  by 
the  peculiar  nature  of  the  article  carried.      Warden  vs.  Greer^ 
6  W.,  424.     4.  A  common  carrier  is  responsible  for  the  loss 
of  a  box,  even  though  he  be  ignorant  of  its  contents  or  their 
value,  unless  he  make  a  special  acceptance,  which  he  can  insist 
upon.     If  he  omit  this,  he  shall  not  escape  responsibility  for 
his  own  negligence.     If,  however,  the  owner  be  guilty  of  any 
fraud  or  imposition  as  to  the  carrier,  by  concealing  the  value 
or  nature  of  the  article,  he  cannot  hold  hini  liable.     He  has 
no  right,  in  order  to  cheapen  the  freight,  to  expose  the  owner 
to  an  increased  risk.     Hence,  labelling  a  box  entrusted  to  a 
carrier,  as  containing  articles  of  a  different  nature  and  value 
from  its  real  contents,  will  dispense  with  further  inquiry  as  to 
its  contents.      Relf  vs.  Rapp,  3  W.  &  S.,  21.     5.  Common 
carriers  become  insurers  of  the  property  entrusted  to  them, 
and  are  bound  to  deliver  it  at  all  events,  the  acts  of  God  and 
the  public  enemy  alone  accepted.     McCarty  vs.  N.  Y.  &  Erie 
R.  R,,  30  Pa.,  251. 

XIX.  Neglect  OF  CONNECTING  CARRIER,  i.  The  owners 
of  a  boat  on  which  goods  are  reshipped  are  not  liable  for 
damages  done  to  them  on  another  boat,  by  which  they  were 
originally  shipped.  Wilson  vs.  Hays,  2  Pittsburg  Journal, 
200.  2.  The  liability  of  a  connecting  carrier  does  not  begin, 
and  the  duty  of  the  first  carrier  is  not  completed,  until  there 
.  has  been  an  actual  delivery  to  the  connecting  carrier.     Van- 

I  nattaw%.R,  R.,  154  Pa.,  262.     3.  A  transportation  company 
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Y  make  a  contract  for  carrying  beyond  their  line,  and  is 
[X>nsible  for  the  carriage  of  goods  contracted  for.  Bal- 
ore  Suamioat  Co.  vs.  Brown,  54  Pa.,  77. 

XX.  Neglect  of  subsequent  carrier,  i.  Limitations 
he  contract  between  the  original  carrier  and  a  shipper  as 
the  exemption  of  liability  of  such  carrier  for  loss  of  oil  from 

or  leakage  occurring  on  its  cars  will  not  benefit  a  subse- 
;nt  carrier  to  whom  the  goods  are  transferred  for  delivery 
their  destination.  Camden  6-  Atnb^  R.  R.  vs.  Forsyth,  61 
.,  8 1 .  2.  When  a  common  carrier  receives  express  goods, 
:  question  whether  the  carrier  contracts  to  carry  said  goods 
their  destination,  or  only  to  deliver  them  safely  to  the  next 
rier  at  a  point  nearest  to  their  destination,  is  one  of  fact  for 

jury,  dependent  upon  the  circumstances.  PMla.  &■  Reading- 
R.  vs.  Ramsey,  89  Pa.,  474,  3.  A  carrier  may  bind  him- 
fto  transport  goods  beyond  his  own  route  and  thus  become 
ponsible  for  the  default  of  those  he  employs  to  carry  the 
nainder  of  the  distance ;  but  the  proof  of  the  contract  should 
clear.  Penna.  R.  R.  vs.  Berry,6&  Pa.,  272.  4.  It  appears, 
it  where  a  carrier  receives  goods  marked  for  a.  particular 
idnation,  beyond  the  route  for  which  he  professes  to  carryj 
i  beyond  the  terminus  of  his  road,  he  is  bound  only,  in  the 
•ence  of  any  special  agreement,  to  transport  and  deliver 
:h  merchandise  according  to  the  usages  of  the  business, 
1  is  not  liable  for  losses  beyond  his  own  line.  Jenneson  vs. 
R.,  5  Clark,  409.  5.  It  is  well  settled  in  this  country, 
Lt  each  carrier  on  a  through  bill  of  lading  is  liable  only  as 
pects  his  own  line,  in  the  absence  of  a  different  understand- 
;.  In  the  present  case  goods  were  sent  on  a  through  bill 
m  Antwerp  to  Boston  via  Philadelphia.  In  transporting 
:  goods  at  Philadelphia  on  lighters  in  charge  of  a  third 
iy  to  the  Boston  steamer  they  were  injured.  Held,  that 
:  original  carriers  were  not  liable,  unless  the  third  parties 
re  the  agents  of  the  parties  with  whom  the  contract  was 
ginally  made.  Harding  s&.  NavigaHon  Co.,  15  Phila.,  434. 
iskos   vs.    Steamship    Co.,   Idem,  488.      6.  The   defendant 
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railroad  was  an  intermediate  carrier  on  a  through  route  of 
connecting  carriers.  Its  obligations  bound  it  for  safe  carriage 
over  its  own  line,  and  for  delivery  or  tender  to  the  next  car- 
rier beyond  within  reasonable  time.  Denting  vs.  R,  R,,  17 
Phila.,  540. 

XXI.  Neglect  of  ferryman.  Where,  by  reason  of  the 
alleged  negligence  of  a  ferryman,  horses  crossing  a  ferry,  in 
the  absence  of  a  fall  board  on  the  boat,  are  drowned,  the  bailee 
of  the  horses  is  a  competent  witness  for  the  owner  ;  for  negli- 
gence cannot  be  assumed  to  disqualify  a  witness.  A  carrier 
is  liable  in  actions  ex  contractu,  or  in  tort,  at  the  election  of 
the  party.     SfnitA  vs.  Seward,  3  Pa.,  342. 

XXII.  Neglect  in  means  of  transportation,  i.  A 
carrier  is  bound  to  provide  a  carriage  or  vessel  adequate  to 
transport  his  goods,  with  a  conductor  or  crew  of  competent 
ability.  Failing  in  these  particulars,  though  the  loss  be  occa- 
sioned by  act  of  God,  he  shall  not  protect  himself  from  what 
may  have  arisen  from  his  own  folly.  A  carrier  is  answerable 
for  the  consequences  of  negligence,  not  the  abstract  existence 
of  it.  His  carelessness,  where  no  damage  ensued,  would  not 
be  a  ground  for  refusal  to  pay  freight.  A  carrier  is  an  insurer 
against  all  losses,  except  those  caused  by  an  act  of  God  or  the 
common  enemy.  In  providing  a  ship,  he  should  provide  one 
that  is  seaworthy.  Jfartvs.  A/ten,  2  W.,  115.  Reed  vs.  Dick, 
8  W.,  480.  2.  A  carrier  is  not  responsible  for  accidents  which 
could  not  have  been  avoided  by  the  highest  degree  of  care  ; 
such,  for  instance,  as  result  from  latent  defects  of  machinery 
or  other  similar  causes.  Rickter  vs.  -The  Netherlands,  14 
Phila.,  601. 

XXIII.  Neglect  in  conveying  goods.  If  a  ship  carry- 
ing freight  be  not  tight,  staunch  and  strong,  the  owners  of  the 
vessel  as  carriers,  and  not  the  insurance  company,  would  be 
liable  for  damage  to  the  cargo.  Fleming  v%.  Insurance  Co,, 
4  Wh.,  64.     12  Pa.,  391. 

XXIV.  Neglect  to  provide  suitable  vehicles.  It  is 
the  duty  of  a  common  carrier  to  provide  a  vehicle  in  all  respects 
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idapted  to  the  purposes  of  carnage,  and  so  constructed  as  to 
aicounter  the  ordinary  risks  of  transportation.  Otherwise  the 
:arrier  becomes  responsible  for  any  loss  consequent  on  such 
lefect,  or  any  to  which  it  may  have  contributed.  When  the 
carriage  is  defective  at  the  time  of  an  injury,  and  the  defect 
:ontributed  to  it,  the  onus  is  on  the  carrier  to  disprove  negli- 
jence.  A  carrier  cannot  by  notice  or  limitation  in  a  contract  or 
jill  of  lading  protect  himself  from  liability  for  negligence  of 
limself  or  servants.  Empire  Transportation  Co.  vs.  Wamsutta 
Oil  Co.,6i  Pa.,  14. 

XXV.  Neglect  to  obey  instructions.  Carriers  may 
■efuse  to  receive  certain  shipments,  but  after  they  receive  them, 
Jiey  must  obey  the  written  instructions  of  the  consignors.  In 
:hanging  the  manifest  given  them  by  the  shipper  without  the 
atter's  consent,  the  carrier  becomes  liable  if  damage  results. 
Wrigkivs.  R.  R.,  8  Phila.,  19. 

XXVI.  Neglect  by  inattention  to  rules.  The  com- 
non  law  responsibility  of  a  carrier  may  be  abridged  by  the 
■pecial  terms  of  the  acceptance  of  the  goods,  but  such  stipu- 
ations  are  void  in  law,  where  they  tend  to  relieve  the  carrier 
rom  the  consequences  of  his  own  negligence.  Exempting  a 
arrier  from  all  perils  of  navigation  in  a  public  canal,  refers  to 
iuch  dangers  as  are  incurred  when  a  trip  is  made  in  con- 
bnnity  to  known  regulations ;  consequently  damage  from 
lilging  in  a  prohibited  lock  in  a  canal  must  be  compensated 
jy  him.     Atwoodws.  Transportation  Co.,  9  W.,  87, 

XXVII.  Neglect  by  change  of  route.  1.  Anunneces- 
lary  deviation  by  a  ship,  and  resulting  injury  to  the  cargo,  is 
10  defence  to  an  action  for  freight,  except  so  far  as  the  loss 
esulted  from  the  deviation,  Souter  vs.  Baymore,  7  Pa.,  41S- 
!,  Where  a  contract  is  made  with  a  carrier  to  carry  the  goods 
o  the  place  of  destination  by  a  prescribed  route,  a  deviation 
rom  such  route,  except  in  the  case  of  necessity,  would  render 
he  carrier  liable  in  the  event  of  their  loss.  Thus  a  contract 
)y  a  carrier  to  convey  goods  through  the  Chesapeake  and 
Delaware  Canal  to  Baltimore,  will  not  authorize  such  carrier 
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to  attempt  the  more  hazardous  journey  around  Cape  Charles. 
If  an  impediment  existed  in  the  canal,  it  would  be  the  duty  to 
delay  until  it  was  removed,  or  to  ask  permission  of  the  shippers 
to  undertake  the  sea  voyage.  Hand  vs.  BayneSy  4  Wh.,  213. 
XXVIII.  Neglect  in  care  of  goods,  i.  Goods  deliv- 
ered to  a  common  carrier  for  transit  to  a  purchaser  are  at  the 
risk  of  the  latter,  unless  special  arrangements  to  the  contrary 
be  made.  Bolton  vs.  Ackerman,  i  Lackawanna  Jurist,  338. 
2.  He  who  undertakes  to  transport  goods  by  water  for  hire,  is 
bound  to  provide  a  vessel  sufficient  in  all  respects  for  the  voy- 
age, well  manned  and  equipped.  It  requires  a  different  strength 
of  vessel  and  different  furniture  and  equipments  to  make  a 
long  voyage  than  a  short  one  ;  to  navigate  tlie  ocean,  a  lake 
and  a  river.  The  navigation  of  Lake  Erie  is,  in  some  respects, 
more  dangerous  than  that  of  the  ocean.  There  is  less  room 
and  but  few  harbors,  and  the  coast  is  lined  with  rocks.  Bell  vs. 
Reed,  4  B. ,  1 3 8.  3 .  A  provision  in  a  bill  of  lading  that  the  car- 
rier is  not  to  be  liable  while  the  goods  are  in  his  possession, 
may  be  pleaded  specially.  Evans  vs.  R.  R.,  12  W.  N.,  80. 
Knarr  vs.  R.  R.,  2  W.  N.,  187.  4.  Any  man  undertaking  to 
carry  the  goods  of  all  persons  indifferently,  is,  as  to  exemption 
from  distress,  a  common  carrier.  A  wagoner  who  carries 
goods  for  hire  is  such,  whether  transportation  be  his  principal 
business,  or  an  occasional  and  incidental  employment.  Gordon 
vs  Hutchinson y  i  W.  &  S.,  285.  Chouteatix  vs.  Leech,  18 
Pa.,  231.  Leonard  vs.  Hendrickson,  Idem,  43.  5.  Where 
barrels  of  syrup  entrusted  to  a  common  carrier  for  transpor- 
tation, reached  their  destination  damaged  by  leakage,  it  was  for 
the  jury  to  determine  whether  or  not  such  leakage  resulted 
from  the  negligence  of  the  carrier.  New  York  Central  R,  R. 
vs.  Eby,  22  W.  N.,  92.  6.  A  special  contract,  whereby  a 
common  carrier  exempts  himself  from  liability  for  loss,  is  per- 
missible under  the  law  of  this  state.  Where  such  a  contract 
is  entered  into,  the  carrier  will  not  be  held  liable  for  loss,  with- 
out positive  evidence  of  negligence.  Penna,  R.  R.  vs.  Rior- 
dan,  21  W.  N.,  283.     7.  Goods  were  shipped  by  a  common 
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carrier,  under  a  bill  of  lading,  stipulating  that  they  were  carried 
at  the  owner's  risk  of  breakage.  There  being  evidence  t& 
show  that  the  goods  were  carefully  packed  when  shipped,  and 
that  goods  similarly  packed  uniformly  reached  their  destina- 
tion in  good  condition,  and  that  the  goods  in  controversy 
were  found  injured  when  delivered,  it  was  for  the  Jury  to  say 
whether  the  injury  was  the  result  of  defendant's  negligence. 
If  the  jury  believed  from  the  evidence,  that  the  goods  were  so 
securely  packed  that  nothing  short  of  positive  carelessness,  in 
course  of  transportation,  could  have  injured  them,  it  was  their 
duty  to  find  for  the  plaintiff.  The  defendant  carriers  cannot, 
by  a  release,  exempt  themselves  from  responsibility  for  actual 
negligence  of  themselves  or  their  servants.  Phmnix  Pot 
Works  vs.  R.  R.,  139  Pa.,  284.  8.  A  common  carrier  is  in  the 
nature  of  an  insurer  and  is  answerable  for  accidents,  or  thclts,  and 
even  for  a  loss  by  robberj-.  He  is  answerable,  except  for  losses 
by  act  of  God  or  inevitable  accident  or  by  the  public  enemy. 
(In  this  case,  the  carriers  left  boxes  of  goods  in  a  locked  car  on 
an  unused  track  near  a  station  from  Saturday  night  to  Monday 
morning.  The  car  was  opened  during  the  night  and  the 
boxes  rifled.)  Eagle  vs,  White,  6  Wh.,  505.  9.  Where  a 
carrier  of  goods  transfers  the  property  to  a  sub-carrier  to 
deliver,  and  the  latter  fails  to  make  proper  delivery  thereof, 
the  owner  may  bring  an  action  against  the  sub-carrier  for  their 
value ;  but  by  so  doing  he  is  barred  from  suing  the  original 
carrier  to  whom  he  entrusted  them.  Sanderson  vs.  Lambertan, 
5  B.,  129.  10.  If  a  ship  be  driven  out  of  her  course  by 
stress  of  weather,  the  charge  of  the  cargo  devolves  upon  the 
master,  who,  in  such  case,  may  sell  goods  which  are  damaged 
or  of  a  perishable  nature.  He  has  no  right  to  sell  any  other 
goods  without  the  order  of  the  owners,  to  whom  he  must  give 
immediate  information.  Smith  vs.  Martin,  6  B.,  265- 
II.  Where  the  contract  with  the  master  of  a  steamboat  con- 
tains the  phrase,  "  the  dangers  of  the  river  only  excepted,'^ 
the  carrier  of  goods  can  only  relieve  himself  from  responsi- 
bility by  proving  due  diligence  and  proper  skill  to  avoid  an 
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accident,  and  that  such  accident  was  unavoidable.     Whitesides 

vs.  Russell,  8  W.  &  S.,  44. 

.  XXIX.  Neqlect  by  discrimination  in  rates.  To 
entitle  one  to  recover  for  discrimination  in  rates  for  the  car- 
riage of  goods,  it  must  appear  that  the  discrimination  was 
made  for  like  service  and  under  like  conditions  in  all  material 
respects,  and  the  burden  of  proof  is  on  the  plaintiffs.  Paine  vs. 
R.  R,,  14  Pa.  County,  38. 

XXX.  Neglect  in  navigating  steamboat.  Common 
carriers  are  exempt  from  all  damage  resulting  from  an  act  of 
God.  Such  divine  agency  may  be  a  storm,  a  sudden  squall, 
an  inundation,  lightning  or  a  marine  volcano,  and  not  merely 
from  their  effects,  as  changes  in  currents  or  raising  of  shoals 
or  bars.  The  cause  of  the  disaster  must  be  direct  and  violent ; 
hence  a  thick  fog  is  not  included,  nor  is  the  stranding  of  a 
boat,  nor  loss  occasioned  by  an  obstruction  in  the  river. 
Where  a  collision  occurs  between  two  boats,  not  due  to  the 
negligence  of  either,  it  is  a  peril  of  the  sea  or  river.  Hays 
vs.  Kennedy,  3  Grant,  57. 

XXXI.  Neglect  of  owners  of  goods.  If  the  owner  of 
goods  be  guilty  of  any  fraud  or  imposition  towards  the  carrier, 
as  by  concealing  the  value  or  nature  of  the  articles,  or  fraudu- 
lently misrepresenting  the  value,  he  cannot  hold  the  carrier 
liable  for  injury  to  the  goods  sustained  in  consequence  thereof. 
Coxe\%.  Heisley,  19  Pa.,  243. 

XXXII.  Neglect  to  avoid  accidents.  A  carrier  is 
not  responsible  for  accidents  which  could  not  have  been 
avoided  by  the  highest  degree  of  care,  such,  for  instance,  as 
result  from  latest  defects  of  machinery.  Richter  vs.  Nederland, 
15  Phila.,  505. 

XXXIII.  Neglect  of  duty.  Contracts  stipulating  for 
exemption  from  liability  for  negligence  are  not  favored  by  law, 
and  in  the  case  of  common  carriers  they  are  prohibited  entirely 
as  being  against  public  policy.  Crew  vs.  Bradstreet  Co,,  134 
Pa.,  161 .  Weiller  vs.  R.  R.,  Idem,  310.  Grogan  vs.  Express 
Co,,  1 14  Pa.,  523. 


I 


286  THE     LAW     OF     NEGLIGENCE 

Carriers — Continued. 

XXXIV.  Neglect  of  instructions.  When  a  carrier,  in 
disregard  of  a  shipper's  instructions  and  of  its  iipdertaking, 
forwards  merchandise  by  steamer  instead  of  rail,  and  "the 
goods  are  lost  by  fire  on  the  steamer,  the  carrier  is  responsible 
for  the  loss  in  an  action  in  the  contract.  Phila.  &•  Reading 
R.  R.  vs.  Beck,  125  Pa.,  620. 

XXXV.  Neglect  in  the  sale  of  unclaimed  pack- 
ages. Carriers  who  may  be  unable  to  find  the  address  of  the 
owner  or  consignee  of  goods  entrusted  to  them,  may  obtain  an 
order  of  court,  or  in  case  of  perishable  goods  from  a  justice, 
directing  a  sale.  In  such  case,  it  is  their  duty  to  open  the 
packages  and  expose  the  goods  offered,  Adams  Express  Co. 
vs.  Schiessinger.yi  Pa.,  246. 

XXXVI.  Neglect  as  to  baggage.  Stage  coaches 
are  common  carriers,  and  cannot  escape  liability  in  carrying 
trunks,  by  giving  receipts  containing  the  phrase, "  all  baggage 
at  the  risk  of  the  owner,"  Money  is  not  generally  placed  in 
3  trunk,  and  while  ex  necessitate  ret,  the  owner  of  the  trunk 
may  swear  to  its  contents,  yet  an  exception  exists  in  regard  to 
money  placed  there,  the  owner  and  plaintiff  in  such  case  not 
being  permitted  to  testify,  Davidvs.  Moore,  2  W.  &  S.,  230. 
Whiteside  vs.  Crane,  8  Idem,  369.  McGill  vs.  Rowand,  j 
Pa.,  438. 

XXXVII.  Neglect  to  preserve  goods  delivered  to 
them,  a  common  carrier  is  an  insurer  against  all  losses  that 
do  not  arise  from  the  act  of  God  or  the  common  enemy,  and 
the  burden  is  on  him  to  bring  himself  within  the  exceptions, 
A  loss  throws  upon  \i\m  prima  facie  liability,  which  rule  may 
and  ought  to  be  different  in  the  case  of  an  ordinary  carrier  for 
hire,  who  is  bound  to  use  only  reasonable  care  and  attention. 
Hays  vs.  Miller,  77  Pa.,  239. 

XXXVIII.  Neglect  of  third  party.  Where  a  pas- 
senger in  a  carrier  vehicle  is  injured  by  a  collision  resulting 
from  the  mutual  negligence  of  those  in  charge  of  it,  and  of 
another  party,  the  carrier  must  answer  for  the  injury.  But,  if 
the  negligence  of  the  carrier  did  not  directly  contribute  to  the 
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accident,  the  other  party  will  be  answerable  if  his  act  was  the 
proximate  cause  of  the  disaster.  Lockhart  vs.  Uchtenthaler^ 
46  Pa.,  151. 

XXXIX.  Neglect  of  ordinary  care.  Carriers  are 
answerable  for  the  ordinary  and  proximate  consequence  of 
their  faults,  and  not  for  those  that  are  remote  and  extra- 
ordinary. For  delay,  the  damages  are  measured  according  to 
time  lost,  and  not  by  a  subsequent  event,  having  an  extraordi- 
nary and  unforeseen  connection  with  that  delay.  In  circum- 
stances of  danger,  the  law  requires  of  the  carrier  ordinary 
care,  skill  and  foresight  in  attempting  to  escape.  In  great 
danger,  great  care  is  the  ordinary  care  of  prudent  men.  Mor- 
risan  vs.  McFadden,  5  Clark,  23. 

XL.  Neglect  of  precautions.  Carriers  are  answer- 
able for  the  ordinary  and  proximate  consequences  of  their 
negligence,  and  not  for  those  which  are  remote  and  extraordi- 
nary. The  exception  clause  as  to  inevitable  accidents  is 
implied  by  law  in  favor  of  common  carriers,  where  it  is  not 
expressed  in  the  bill  of  lading.  Morrison  vs.  Davis,  20 
Pa,,  171. 

XLI.  Neglect  of  extraordinary  precautions.  Neg- 
ligence is  the  absence  of  care  according  to  the  circumstances^ 
and  where  the  circumstances  are  unusual  or  an  accident  occurs 
which  could  not  reasonably  have  been  anticipated,  common 
carriers  are  not  bound  to  make  extraordinary  provision  there- 
for, and  are  not  responsible  for  a  loss  thereby  occasioned. 
Penna,  R.  R.  vs.  Fries,  87  Pa.,  234. 

XLII.  Neglect  by  damage  of  goods,  i.  In  an  action 
by  a  common  carrier  against  the  consignee  to  recover  the  price 
of  carrying,  the  latter  may  set  up  as  a  defence  negligence  or 
want  of  skill  in  the  carrier,  by  which  the  goods  were  deteri- 
orated in  value.  Leech  vs.  Baldwin,  5  W.,  446.  2.  Where 
goods  in  the  hands  of  a  common  carrier  are  injured  by  the 
negligent  act  of  a  third  party,  to  which  the  negligence  of  the 
carrier  contributes,  and  an  action  is  brought  by  the  owner 
<^;ainst  such  third  party,  the  carrier's  contributory  negligence  is 
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A  good  defence.  Carlisle  Borough  vs.  Brisliaiu,  1 13  Pa.,  Sja 
J.  A  common  carrier  may,  by  special  contract,  and  perhaps 
by  notice,  limit  his  liability  for  loss  or  injury  to  goods  carried 
lay  him  as  to  every  other  cause  of  injury,  except  that  arising 
from  negligence.  A  common  carrier,  by  special  contract,  may 
become  a  private  carrier  or  bailee,  whose  liability  is  to  be  judged 
by  the  terms  of  the  contract.  Not  being  an  insurer,  therefore, 
as  a  common  carrier,  he,  by  such  contract,  may  not  be  held 
Uable  beyond  the  amount  stipulated  in  a  bill  of  lading,  except 
for  negligence,  the  burden  of  proving  which  in  such  case 
rests  upon  the  shipper.  Famkam  vs.  R.  R.,  55  Pa.,  53. 
American  Express  Co.  vs.  Sands,  Idem,  140.  Grogan  vs. 
Express  Co.,  114  Pa.,  528. 

XLIII.  Neglect  resulting  in  wreck.  In  an  action 
against  a  common  carrier  by  water  for  the  loss  of  goods 
entrusted  to  him  by  another  carrier,  evidence  will  not  be 
admitted  of  the  custom  of  the  plaintiff  to  refuse  compensadon 
in  similar  instances.     Dean  vs.  Swoop,  2  B.,  72. 

XLIV.  Neglect  of  goods,  i.  A  common  carrier  is  in 
the  nature  of  an  insurer,  and  if  there  exists  no  quaUfication  of 
his  liability,  he  becomes  an  insurer  against  all  but  tempest  and 
the  public  enemy ;  he  insures  against  fire,  theft,  robbery,  and 
the  fraud  of  his  own  servants.  His  vigilance  does  not  excuse 
him.  This  liability  prevents  collusion,  and  renders  him  liable 
for  the  honesty,  attention,  care  and  skill  of  his  servants.  The 
owner  seldom  accompanies  his  goods,  and  if  he  does,  has 
neither  possession  nor  control.  The  law  presumes  against 
common  carriers,  because  the  owner  of  the  goods  can  rarely 
be  able  to  prove  the  cause  of  his  loss^  His  witnesses  must 
be  the  carrier's  servants.  Leonard  vs.  Hendrickson,  18 
Pa.,  40.  2.  When  goods  in  the  care  of  a  carrier  become 
injured,  it  is  his  duty  to  make  reasonable  exertion  to  repair  the 
injury  or  lessen  its  effect.  If  a  package  of  furs  becomes  wet, 
he  should  have  them  opened  and  dried.  Chottteaux  vs.  Leech, 
18  Pa.,  224.  3.  A  common  carrier  may  limit  his  liability  by 
notice  to  passengers,  that  the  baggage  is  at  their  own  risk. 
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This  may  now  be  taken  as  a  law  of  this  state.     Bingham  vs. 

Rogers,    6  W.  &  S.,  495.     Laing  vs.   Colder,  8  Pa.,  484. 

XLV.  Neglect  to  protect  goods.  A  clause  in  a  bill 
of  lading,  providing  that  the  carrier  shall  not  be  liable  for  loss 
or  damage  by  causes  beyond  its  reasonable  control,  as  by  riots 
or  other  reasons  not  traceable  to  the  negligence  of  the  carrier's 
servants,  will  not  relieve  the  carrier  for  the  loss  of  goods  stolen 
in  open  daylight  in  the  presence  of  the  carrier's  employees, 
who  made  no  resistance  as  the  goods  were  removed.  Lang 
vs.  R.  A,  154  Pa.,  342. 

XLVI.  Neglect  to  protect  goods  from  mobs.  Where 
a  mob  obtained  possession  of  goods  in  transit  through  no 
n^ligence  on  the  part  of  the  carrier,  it  was  held  that  the  carrier 
was  not  liable.  It  is  the  duty  of  common  carriers  to  convey 
the  goods  shipped  to  the  point  of  delivery  without  unavoid- 
able delay,  and  apart  from  the  conditions  in  the  bill  of  lading* 
they  are  liable  for  loss  from  any  cause,  save  the  act  of  God  or 
a  public  enemy.     Sherman  vs.  R,  R,,  8  W.  N.,  269. 

XLVII.  Neglect  to  protect  goods  from  flood.  It 
is  a  complete  defence  in  an  action  against  a  common  carrier 
for  loss  of  baggage,  to  show  that  the  baggage  was  destroyed 
by  an  extraordinary  flood,  which  amounted  to  an  act  of  God. 
Lmgws.  R.  R.,  147  Pa.,  343. 

XLVIII.  Neglect  in  contract  for  transportation. 
A  common  carrier  may  limit  his  liability  by  special  contract, 
but  such  limitation  does  not  relieve  the  carrier  from  liability 
for  his  own  negligence.  The  mere  happening  of  an  injurious 
accident  raises,  prima  fade,  a  presumption  of  neglect,  and 
throws  upon  the  carrier  the  burden  of  showing  that  it  did  not 
exist    Penna.  R,  R.  vs.  Riordan,  36  Pittsburg  Joiimal,  57. 

XLIX.  Neglect  in  contract  of  exemption.  A  con- 
tract exempting  a  common  carrier  from  liability  for  injuries 
resulting  from  its  own  negligence,  though  contrary  to  public 
policy  in  Pennsylvania  will,  if  made  to  be  performed  in  a  state  • 
where  such  a  contract  is  valid,  be  enforced  by  the  courts  of 
this  state.     Forepaugh  vs.  R.  R.,  6  Pa.  County,  228. 
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L.  Neglect  to  assume  responsibility.  A  common 
carrier  may,  by  a  special  contract,  and  perhaps  by  notice,  limit 
his  liability  as  to  every  cause  of  injury,  excepting  that  arising 
from  his  own  or  his  servants'  negligence.  By  the  common 
law,  the  carrier  is  an  insurer  of  the  goods  entrusted  to  him, 
excepting  as  damaged  by  the  act  of  God  or  the  public  enemy. 
Under  a  contract  limiting  his  liability,  the  carrier  is  an  insurer 
to  the  extent  of  its  terms,  unless  it  be  shown  that  the  loss  has 
occurred  through  his  wilfulness  or  negligence.  Famliam  vs. 
Camden  &  Ambay  R.  R.,  55  Pa.,  53.  Afnerican  Express 
Co,  vs.  Sands,  Idem,  140. 

LI.  Neglect  in  charges.  At  common  law,  a  public 
carrier  is  under  the  restriction  that  its  charges  be  reasonable, 
and  that  it  does  not  abuse  its  powers.  Corporate  profits  may 
rightfully  be  considered  in  determining  the  reasonableness  of 
charges.     Corporation  Profits,  In  re,  13  Luzerne  Register,  223. 

LIL  Neglect  to  pay  freight.  Where  goods  were 
placed  in  the  stage  of  a  carrier  with  a  promise  to  prepay  the 
freight,  which  was  not  done,  the  carrier's  liability  had  not  fairly 
begun  ;  and  he  is  not  liable  for  the  removal  of  the  goods  by 
a  third  party  who  claimed  them.  Stewart  vs.  Bremer,  63 
Pa.,  270. 

Lin.  Neglect  to  deliver  goods,  i  .  When  a  common 
carrier  fails  to  deliver  goods  entrusted  to  him  for  transportation, 
and  fails  to  account  for  their  non-delivery,  a  presumption  of 
negligence  on  his  part  arises,  and  he  will  in  such  cases  be  held 
liable  for  their  full  value,  even  if  there  be  a  special  contract, 
fixing  the  value  at  a  less  sum.  Adams  Express  Co,  vs.  Holmes, 
19  W.  N.,  571.  2.  Common  carriers  cannot  so  limit  their 
liability  by  special  notice  or  contract,  as  to  relieve  themselves 
of  the  consequences  of  their  own  or  their  servants'  negligence. 
If  such  carrier  fails  to  deliver  property  safely  at  its  destination, 
the  burden  is  on  him  to  prove  that  it  was  not  lost  or  injured 
whilst  in  his  custody.  Forwarders  are  not  insurers  as  com- 
mon carriers.  They  are  liable  only  as  ordinary  bailees  to 
carry  for  hire.     An  express  company  may  contract  in  writing. 
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that  it  is  not  to  be  held  liable  for  any  loss  or  damage  except  as 
a  forwarder  only.  It  need  not  show  when,  where,  or  by  whose 
Diligence  a  package  was  lost,  except  that  it  was  not  lost  or 
injured  while  it  was  in  its  custody.  American  Express  Co,  vs. 
Bank^  69  Pa.,  394.  3.  In  the  ordinary  railway  transportation 
by  common  carriers  of  goods,  there  is  no  obligation  but  to  put 
them  safely  in  warehouses  at  their  place  of  destination,  whereas 
express  companies  are  ordinarily  to  be  held  to  personal  deliv- 
ery, either  at  the  residence  or  place  of  business  of  the  con- 
signee.. American  Express  Co,  vs.  Robinson,  72  Pa.,  274. 
4.  A  consignor  can  exercise  the  right  of  stoppage  in  transitu 
at  any  time  while  the  goods  are  in  the  cars  or  warehouse  of 
the  carrier,  without  orders  from  the  consignee.  Even  a 
sheriff's  levy  does  not  divest  this  right.  Bender  vs.  Bowman^ 
2  Pearson,  517.  5.  Where  goods  are  to  be  carried  by  the 
vendor  to  a  certain  place  and  there  delivered  to  the  vendee,  the 
carrier  is  the  agent  of  the  vendor,  and  the  vendor  is  responsible 
for  the  negligence  or  misconduct  of  his  agent  in  not  properly 
delivering  the  goods.  Braddock  Glass  Co.  vs.  Irwin,  153  Pa., 
443.  6.  No  previous  contract  of  immunity  will  protect  a  carrier 
from  his  own  negligence.  This  cannot  be  provided  against. 
CoUon  vs.  Cleveland  R.  R.,  67  Pa.,  211.  7.  In  the  absence 
of  stipulation  by  a  carrier  to  transport  freight  beyond  the 
terminus  of  its  own  route,  it  is  not  responsible  for  the  default 
of  those  it  employs  to  convey  the  remainder  of  the  distance ; 
but  if  it  makes  itself  responsible  by  contract,  or  if  an  agree- 
ment to  be  so  can  be  fairly  inferred  from  the  bill  of  lading,  it 
will  be  liable  for  a  misdelivery  of  the  goods  by  another 
carrier,  to  whom  it  has  delivered  them  to  be  carried.  Clyde 
\%.  Hubbard,  88  Pa.,  358.  8.  A  carrier  cannot  hold  goods 
by  virtue  of  a  lien  for  back  freights.  But  he  has  a  lien  on  the 
cargo  for  present  freight.  Leonard  vs.  Winslow,  2  Grant, 
139.  Fuller  vs,  Bradley,  25  Pa.,  120.  9.  In  the  absence  of 
special  contract,  the  obligation  of  a  carrier  of  goods  is  to 
transport  them  by  the  usual  route  proposed  by  him  to  the 
public,  and  to  deliver  them  within  a  reasonable  time.     He'is 
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:  bound  to  use  extraordinaiy  exertions  or  extra  expense  to 
mount  obstacles  not  caused  by  his  own  act,  but  by  the 
ither  or  other  act  of  Providence.  Empire  Co.  vs.  Wallace, 
Pa.,  302.  10.  Carriers  may  limit  their  responsibility  by 
)ress  contract,  when  it  does  not  covet'  their  own  n^ligence. 
'hamvB.  Camden  &  Amboy  R.  R.,  55  Pa.,  53.  Wolf  vs. 
ion  Telegraph  Co.,  62  Pa.,  87.  ii.  A  shipper,  who  has 
eived  from  his  insurer  part  payment  of  the  cargo  lost,  may 

the  carrier  on  the  contract  of  bailment,  not  only  in  his 
[1  right  for  the  unpaid  balance  due  to  himself,  but  as  trustee 
what  has  been  paid  by  the  insurer.  Gales  vs.  Haihnan, 
Pa.,  515.  12.  Delivery  at  a  point  or  place  in  close  prox- 
ty  with  the  place  stipulated  will  not  relieve  the  carrier  from 

responsibility.  Mere  propinquity  of  delivery  is  no 
ivery.  An  agreement  to  deliver  goods  at  a  man's  house  is 
complied  with  by  leaving  them  in  his  warehouse.  Carriers 
responsibleforgoodsentrusted  to  them,  and  if  they  are  con- 
ned by  fire,  the  carrier  in  whose  possession  or  control  they 
,  is  liable  for  the   loss.     Graff  vs.  Bloomer,  9  Pa.,  114. 

An  action  for  the  negligence  of  a  carrier  is  founded 
contract,  though  involving  a  tort,  and  may  be  brought 
>re  a  justice  of  the  peace.  Hunt  vs.  IVyna,  6 
,  47.  McCahan  vs.  Hirst,  7  W.,  179.  14.  A  com- 
n  carrier  is  defined  as  one  who  undertakes  for 
:  and  reward  to  transport  goods  of  such  as  choose  to 
ploy  him,  from  place  to  place.  It  is  not  every  person  who 
lertakes  to  carry  goods  for  hire  that  is  a  common  carrier. 
:ommon  carrier  is  liable,  for  losses  not  occasioned  by  the 
of  God  or  the  common  enemy,  unless  the  responsibility 
limited  by  special  contract  or  by  notice  to  the  plaintiff  or 
agent.  No  special  agreement,  however,  will  release  him 
;ases  of  gross  negligence  or  fraud,  A  notice  by  a  stage 
ch  company,  "All  baggage  at  the  risk  of  the  owner," 
lid  not  refer  to  merchandise  generally.  Beckman  vs.  Shvuse, 
;.,  179.  Harrington  vs.  McShane,  2  W.,  443.  15.  The 
lonsibility  of  a  carrier  on  the  river  does  not  cease  upon  the 
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delivery  of  goods  on  the  wharf,  and  notice  given  to  the  con- 
signee ;  but  it  is  his  duty  to  attend  to  the  actual  delivery. 
HemphiUvs.  Chenie,  6  W.  &  S.,  62.  16.  Tender  by  a  common 
carrier  to  a  consignee  of  goods  entrusted  to  his  care  must  be 
reasonable,  in  respect  to  time,  place  and  manner,  and  this  a 
question  for  a  jury.  If  goods  be  tendered  after  business  hours, 
or  when  the  consignee  is  unable  to  receive  them,  such  tender 
will  not  discharge  the  carrier.  HiU  vs.  Humphreys,  5  W.  &  S., 
123.  17.  A  delivery  of  goods  to  a  wrong  person  is  not  con- 
clusively a  want  of  ordinary  care,  where  the  directions  were 
such  as  to  mislead  the  carrier.  Lake  Share  R.  R,  vs.  Hodapp^ 
24  Pittsburg  Journal,  159.  18.  By  the  statute  of  June  13, 
1874,  common  carriers  and  other  bailees  are  not  responsible 
to  the  owners  of  goods  entrusted  to  them,  nor  to  the  holder 
of  a  bill  of  lading,  when  the  goods  are  taken  from  them  by 
due  process  of  law.  Lemont  vs.  j^.  i?.,  18  W.  N.,  431.  19.  In 
an  action  on  the  case  against  a  common  carrier  for  not  deliv- 
ering goods  according  to  consignment,  the  value  of  the  goods' 
sent  is  the  lowest  measure  of  damages.  Ludwig  vs.  Meyre,  5 
W.  &  S.,  435.  20.  The  payment  of  freight  to  a  carrier  for 
goods  delivered  is  no  evidence  of  a  release  to  him  by  the 
owner  for  goods  received  by  the  carrier,  but  never  delivered. 
Moore  vs.  Patterson^  28  Pa.,  505.  21.  Under  the  old  modes 
of  transit  by  wagons  and  boats,  the  carrier's  liability  only 
ceased  with  a  delivery  of  goods  to  the  person,  or  at  the  resi- 
dence or  place  of  business  of  the  consignee.  Now,  however, 
the  carrier  need  only  give  notice  of  their  arrival  at  the  usual 
place  of  delivery  to  the  consignee  and  care  of  the  goods  for  a 
reasonable  time  to  enable  him  to  take  them  away.  Custom 
has  modified  this,  and  where  a  custom  existed  for  a  railroad 
company  to  deliver  freight  on  the  platform  of  a  minor  station, 
whose  business  would  not  justify  a  warehouse,  to  be  received 
there  by  the  consignee  on  its  discharge  from  the  car,  it  was 
held,  that  the  delivery  of  the  freight  on  such  platform  being 
proved,  no  liability  existed  on  the  part  of  the  company  if  the 
consignee  iailed  to  find  it  there.   McMasters  vs.  Penna  R.  R.,  69 
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Pa. ,  374.  2  2 .  Where,  by  mistake,  a  carrier  delivered  coal  to  the 
wrong  person,  and  the  general  agent  of  plaintiffs,  discovering 
the  error,  undertook  but  failed  to  collect  the  price  from  the 
person  who  received  the  coal,  held,  that  if  the  defendant  was 
thrown  off  his  guard  by  the  acts  of  such  general  agent,  or  by 
his  delay  in  informing  him  of  the  error,  the  plaintiffs  could  not 
recover.  Phila.  &  Reading  R,  R,  vs.  O'Donnell,  12  Phila., 
213.  23.  A  delivery  of  goods  by  a  common  carrier,  other- 
wise than  in  accordance  with  the  bill  of  lading,  is  in  the  car- 
rier's wrong  and  at  his  risk,  the  title  to  the  property  remaining 
in  the  consignor  until  an  authorized  delivery.  Penfuz,  R.  R, 
vs.  Stern,  1 19  Pa.,  24.  24.  Where  goods  are  left  with  a  com- 
mon carrier  to  be  delivered  to  the  consignee  without  any 
qualification  or  restriction,  the  consignor  parts  with  the  goods 
and  all  control  over  them,  and  cannot,  by  a  subsequent  direc- 
tion to  the  carrier,  prevent  their  delivery  to  the  consignee, 
unless  such  facts  are  shown  as  will  justify  the  stoppage  of  the 
goods  in  transitu.  Phila  &  Reading  R.  R.  vs.  Wireman,  88 
Pa.,  264.  25.  A  carrier  Will  not,  in  an  action  to  recover 
the  value  of  goods  entrusted  to  him,  be  allowed  to  dis- 
pute the  title  of  the  shipper.  Patterson  vs.  Moore,  34  Pa.,  69. 
26.  Baggage  is  not  restricted  to  clothing,  but  includes  many 
other  articles  of  comfort  and  convenience.  A  gun  or  fishing 
tackle  may  be  carried  as  baggage,  and  also  the  tools  of  a  car- 
penter contained  in  his  trunk.  Porter  vs.  Hildebrand,  14  Pa., 
129.  27.  By  the  common  law,  a  common  carrier  is  an  insurer 
against  everything  but  the  act  of  God  or  the  public  enemy.  In 
Pennsylvania,  it  is  ruled  with  great  reluctance,  that  his  responsi- 
bility may  be  limited  by  the  special  terms  of  the  acceptance  of 
the  goods.  Hence,  a  general  notice  that  the  baggage  of  a 
passenger  is  at  the  risk  of  the  owner,  if  the  notice  be  clear 
and  explicit  and  brought  home  to  the  employer,  will  release 
the  carrier  from  responsibility,  except  for  gross  negligence. 
Ordinary  care  is  at  least  required,  even  if  there  be  a  special 
contract  with  the  owner.  Where,  however,  the  notice  is  given 
by  a  railroad  company  to  a  German,  who  cannot  speak  Eng- 
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lish,  that  only  wearing  apparel  shall  be  included  in  baggage, 
whereas  his  trunk  contains  a  large  amount  of  specie,  and  the 
trunk  and  contents  are  lost,  in  the  absence  of  personal  notice 
to  the  passenger,  the  company  is  liable.  R.  R,  vs.  Bcddauf^ 
16  Pa.,  67.  28.  Where  a  carrier  delivers  goods  to  the  wrong 
consignee,  in  disobedience  of  the  instructions  of  the  consignor, 
such  carrier  is  responsible  for  their  value.  Stewart  vs.  Bark 
Nora,  15  Phila.,  470.  29.  A  promise  by  a  carrier  to  deliver 
goods  in  good  order,  "  the  dangers  of  river  and  fire  excepted,*' 
will  protect  the  carrier  in  the  event  of  their  destruction  by  fire 
at  a  river  wharf.  Stump  vs.  Hutcftinson,  11  Pa.,  533. 
30.  The  responsibility  of  a  carrier  by  rail  should  last  until 
delivery  to  the  consignee,  or  until  the  responsibility  of  another 
party  begins.  A  carrier  must  take  care  at  his  peril  that  the 
goods  are  delivered  to  the  right  person.  A  delivery  to  the 
wrong  person,  even  if  done  innocently  and  by  mistake,  renders 
him  liable  in  an  action  of  trover.  Shenk  vs.  Phila,  Propeller 
Co,,  60  Pa.,  109.  31.  After  goods  have  been  delivered  by  a 
common  carrier  at  its  depot,  the  owner  or  consignee  has  a 
reasonable  time  to  remove  them,  during  which  the  liability  of 
the  carrier  as  an  insurer  continues.  Subsequently  the  liability 
of  the  carrier  becomes  modified,  and  it  is  only  bound  to  exer- 
cise ordinary  care  to  secure  the  safety  of  the  goods.  National 
Line  Steamship  Co,  vs.  Smart,  107  Pa.,  492.  32.  The  employ- 
ment of  a  common  carrier  is  to  transport  property  from  one 
place  to  another,  with  the  strictest  responsibility  as  to  its  safe 
delivery;  but  this  does  not  include  ex  vi  termini  power  to  sell. 
If  their  agent  undertake  to  become  the  factor,  and  as  such 
make  sale  of  the  goods,  the  owners  are  not  liable  for  his  faith- 
ful performance  of  the  trust.  Taylor  vs.  Wells ^  3  W.,  68. 
33.  If  delivery  of  goods  be  made  by  a  common  carrier  to  a 
person  other  than  the  consignee,  though  innocently  and  by 
mistake,  but  without  the  order  or  authority  of  the  consignor, 
the  carrier  is  liable  to  the  consignor  for  their  value  in  case  of 
loss  thereby.  Wermvagvs,  R,  R,,  117  Pa.,  46.  4  Lancaster 
Review,  394.     34.  Where  one  carrier  company  receives  goods 
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at  the  end  of  another  carrier  company's  line  and  the  latter 
neglects  to  inform  the  former  that  the  freight  was  paid, 
the  first  company  is  not  responsible  for  this  omission,  and 
has  the  right  to  retain  the  goods  in  its  possession  for  a 
reasonable  time,  until  it  can  inquire  into  and  ascertain  the 
facts.  Union  Express  Co,  vs.  Shoop,  85  Pa.,  325.  5  W.  N., 
26.  35.  There  are  two  kinds  of  carriers  for  hire  recog- 
nized by  law:  private  and  public  carriers.  The  former  are 
bound  to  use  ordinary  diligence,  such  as  every  prudent  man 
usually  takes  of  his  own  goods,  and  hence  are  only  responsible 
for  losses  resulting  from  ordinary  negligence.  The  latter  are 
in  general  liable  to  answer  for  all  losses,  except  those  occa- 
sioned by  the  act  of  God,  or  of  the  public  enemies.  This 
responsibility  is  not  avoided  by  any  given  degree  of  diligence 
shown  on  their  part.  Vemer  vs.  Sweitzer,  32  Pa.,  212. 
36.  A  mere  deposit  of  the  goods  by  the  respondent  carrier  at 
its  own  wharf,  without  acceptance  by  the  consignee,  not  sepa- 
rated and  set  apart  from  the  residue  of  the  cargo,  and  without 
a  reasonable  opportunity  and  time  for  its  removal,  does  not 
discharge  the  respondents.  The  goods  remain  at  the  risk  of 
the  carriers.     Warner  vs.  The  Illinois^  17  Phila.,  549. 

Case  Stated. 

I.  Neglect  in  framing.  A  case  stated,  when  well 
drawn,  is  like  an  issue  developed  by  special  pleading,  and  pre- 
sents in  a  single  point,  or  in  a  series  of  points,  the  very  matter 
that  is  up  for  judgment.  The  court  cannot  go  beyond  the 
issue  that  is  thus  brought  upon  the  record,  however  manifest 
the  justice  that  might  be  reached  by  going  further.  Phila.  & 
Reading  R,  R,  vs.  Waterman,  54  Pa.,  341. 

II.  Neglect  in  averments.  In  a  case  stated,  every- 
thing not  included  is  presumed  not  to  exist.  Driesbach  vs. 
Grover,  i  Common  Pleas  Reporter,  39. 

III.  Neglect  to  present  facts.  A  case  stated,  being 
a  substitute  for  and  in  the  nature  of  a  special  verdict,  must 
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present  fiicts,  and  not  the  evidence.     Union  Savings  Bank  vs. 

Fj^,  loi  Pa.,  388. 

IV.  Neglect  to  agree  upo  facts,  i  .  In  a  case  stated, 
courts  can  render  no  decision,  unless  all  the  facts  are  agreed 
upon.  Otherwise  the  case  must  be  left  to  the  jury.  Comm. 
vs.  Bourn,  Lehigh  Valley  Rep.,  187.  2.  It  is  essential  to  a 
case  stated,  that  the  &cts  be  agreed  upon,  so  that  the  court 
may  have  nothing  to  do  but  pronounce  the  law  arising  out  of 
them.     Holmes  vs.  Wallace,  46  Pa.,  266. 

V.  Neglect  of  the  parties.  Where  the  parties  to  a  case 
stated  neglect  to  ascertain  the  sum  for  which  judgment  is  to 
be  entered  in  the  event  of  an  opinion  favorable  to  the  plaintiff, 
it  is  the  duty  of  the  court  to  refuse  to  proceed  to  argument 
until  the  case  is  perfected.  Rush  Township  vs.  Schuylkill  Co,^ 
100  Pa.,  356. 

VI.  Neglect  of  properly  considering  cases.  The 
practice  of  unduly  speeding  causes  through  the  lower  courts, 
and  disposing  of  them  without  full  consideration,  for  the  pur- 
pose of  bringing  them  into  the  supreme  court,  is  a  growing 
evil  that  should   be   corrected.     Shaw  vs.    Allegheny ^    115 

Pa.,  52. 

Cattle. 

I.  Neglect  to  confine,  i.  The  common  law  now 
obtains  in  Pennsylvania,  and  the  land  owner  is  not  required  to 
fence  cattle  out,  but  their  owner  must  fence  them  in  so  as  to 
avoid  trespassing  on  his  neighbors'  fields.  Arthurs  vs.  Choi- 
field,  38  Kttsburg  Journal,  53.  2.  Since  the  act  of  April 
4,  1889,  the  owner  of  cattle  who  is  sued  for  the  trespass  of 
his  cattle  must  show,  to  prevent  recovery,  that  he  tried  to  con- 
fine his  cattle  by  a  sufficient  fence.  Barber  vs.  Mensch,  157 
Pa.,  390.  3.  Where  a  person  is  injured  by  a  domestic  ani- 
mal, it  is  necessary  to  establish  its  vicious  character  and  pre- 
vious knowledge  of  such  character  by  its  owner  before  he  can 
be  held  liable.  Even  in  the  case  of  an  animal  of  known  dan- 
gerous propensities,  it  is  necessary  to  show  negligence  on  the 
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part  of  the  owner.  Curtis  vs.  Schlosser,  3  Pa.  Dist,  598. 
4.  If  a  bull  breaks  into  the  enclosure  of  a  neighbor  and  there 
gores  a  horse,  the  owner  is  liable  to  an  action  quare  clausum 
fregit^  of  which  a  justice  of  the  peace  may  have  jurisdiction. 
A  man  is  not  only  answerable  for  his  own  trespass,  but  for  that 
of  his  cattle  ;  for  if  by  his  negligent  keeping  they  stray  upon 
the  land  of  another  and  tread  down  the  herbage  and  spoil  his 
com  or  trees,  he  is  liable.  Dolph  vs.  Ferris^  7  W.  &  S.,  367. 
Paff  vs.  Slack,  7  Pa.,  255.  5.  The  act  of  April  13,  1807, 
relating  to  strays,  has  no  application  to  cattle  straying  across 
an  unfenced  boundary  line  between  the  owner's  field  and  the 
field  of  a  neighbor.  In  such  case,  the  seizure  of  the  cattle  by 
the  neighbor,  while  in  his  own  field,  is  a  trespass  without  jus- 
tification. Irwin  vs.  Mattox,  137  Pa.,  466.  6.  In  a  proceed- 
ing, under  the  act  of  1807,  relating  to  stray  catde,  want  of 
notice  to  the  owner  of  the  stray  of  the  taking  of  the  cattle, 
will  work  a  forfeiture  of  all  damages.  Kelly  vs.  Stephens,  2 
Foster,  308.  7.  At  common  law,  the  owner  of  cattle  was  lia- 
ble for  injury  done  by  them  upon  the  cultivated  lands  of 
another,  although  no  fence  enclosed  such  land,  every  man's 
land  being  in  the  eyes  of  the  law  enclosed.  But  the  present 
law  with  us  is,  that  if  the  owner  of  improved  land  has  no  fence 
enclosing  his  lots,  he  cannot  recover  for  injuries  done  thereto 
by  reason  of  cattle  straying  upon  his  land.  He  must  fence  his 
land  both  to  restrain  his  own  cattle,  and  to  shut  out  the  roving 
cattle  of  his  neighbors.  Race  vs.  Snyder,  i  Foster,  1 54. 
10  Phila.,  533,  10  Lancaster  Bar,  No.  4.  8.  An  owner  of 
cattle  is  liable  for  a  trespass  committedby  them,  and  the 
question  of  negligence  in  permitting  them  to  run  at  large  is  one 
of  fact  to  be  decided  by  the  evidence.  Ziegler  vs.  Hons,  6 
Kulp,  374.  II  Pa.  County,  159.  i  Pa.  DisL,6o9.  9.  Where 
the  owner  of  an  animal  knows  of  its  vicious  propensities,  he 
must  take  sufficient  precautions  that  it  shall  do  no  injury 
to  the  public.  It  must  be  so  confined,  that  strangers  pass- 
ing the  premises  shall  be  secure.  Earhart  vs.  Bloodgaody  27 
Pa.,  331. 
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II.  Neglect  to  enclose  land.  i.  An  owner  of  cattle 
is  not  liable  to  an  action  for  their  browsing  on  unenclosed 
woodland.  But  the  owner  of  such  land  is  not  liable  for  an 
injury  to  the  cattle  from  falling  into  a  hole  which  he  has  dug 
therein.  Knight  vs.  Abert.t  Pa,,  472.  2.  Where  a  neighbor 
£uls  to  erect  his  portion  of  a  common  partition  fence,  and  as  a 
result  cattle  enter  his  grounds,  he  has  no  right  of  action  for 
negligence  .     Rangier  vs.  McCreight,  27  Pa.,  95. 

III.  Neglect  to  protect,  i.  To  shoot  and  wound 
cattle  belonging  to  another  constitutes  the  offence  of  malicious 
mischief,  although  the  animal  was  trespassing  on  the  grounds 
of  the  party,  and  he  had  no  malice  against  the  owner.  Contm. 
vs.  Cramer y  2  Pearson,  441.  2.  It  is  a  question  for  a  jury, 
whether  a  township  is  bound  to  provide  barriers  to  a  highway 
running  close  to  the  parallel  railroads,  in  view  of  the  fact  that 
horses  and  cattle  are  frequently  driven  over  such  highway. 
Ewingws,  Versailles,  146  Pa.,  310. 

IV.  Neglect  in  transporting.  Cattle  require  a  very 
speedy  transportation  to  market,  and  even  if  the  contract  with 
a  railroad  company  says  the  owner  is  to  assume  the  risks  of 
delays,  such  contract  does  not  refer  to  delays  arising  from  the 
negligence  of  the  company.  Pittsburg  &  Connelsville  R.  R. 
vs.  McShane,  25  Pittsburg  Journal,  147. 

V.  Neglect  to  erect  cattle  guards.  At  the  crossings 
of  public  roads,  or  wherever  cattle  are  in  the  habit  of  straying, 
it  is  the  duty  of  a  railroad  company  to  use  the  utmost  vigilance 
to  keep  them  off,  and  in  all  such  places  to  erect  cattle  guards, 
put  up  fences,  or  station  watchman  for  that  purpose.  Wright 
vs.  R.  R.,  3  Pittsburg,  1 16. 

VI.  Neglect  of  owner,  i.  Where  a  farmer  takes  up 
cattle  trespassing  upon  his  grain,  in  order  to  sell  them,  he  must 
proceed  according  to  the  act  of  assembly,  or  he  will  be  liable 
to  the  owner  of  the  cattle.  Fitzwatervs,  Stout,  16  Pa.,  22. 
2.  An  owner  of  cattle,  suffered  to  go  at  large,  and  which  are 
killed  or  injured  on  a  railway,  has  no  recourse  to  the  company 
or  its  servants.     On  the  contrary  he  may  be  liable  for  the 
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damage  done  by  the  cattle  to  the  company  or  its  passengers. 
In  Pennsylvania,  a  railroad  company  is  not  bound  to  fence  its 
road,  as  in  England  is  the  law,  and  is  not  responsible  except 
for  negligence  or  wanton  injury.  By  the  common  law  of 
England,  an  owner  of  cattle  is  bound  to  keep  them  in  an 
enclosure  or  in  custody  at  his  peril,  for  every  entry  made  by 
them  on  another's  possession  is  a  trespass.  In  Pennsylvania, 
they  may  go  at  large  without  incurring  liability  for  an  entry  by 
them  on  woodland  or  a  waste  field.  The  very  act,  however, 
of  turning  cattle  loose  is  negligence  as  regards  any  one  but  the 
owner  of  a  forest  or  waste  field ;  and  the  owner  of  them 
is  responsible  to  every  one  else.  R.  R.  Co,  vs.  Skinner^  19 
Pa.,  298. 

VII.  Neglect  of  notice  of  strays,  i.  Trespass  will 
not  lie  against  one  who  takes  up  a  stray  cow,  and  sends  her 
to  the  township  clerk,  although  he  &il  to  give  notice  to  the 
owner.  Failure  to  give  notice  merely  forfeits  his  right  to 
damages.  Henry  vs.  HerVy  7  Lancaster  Review,  29.  2.  In 
the  case  of  strays,  notice  should  be  given  to  the  owner,  if 
known,  of  the  time  and  place  of  the  meeting  of  the  appraisers 
to  assess  the  damages  sustained  by  reason  of  the  trespass,  and 
he  should  be  summoned  to  appear  before  a  justice  at  a  time 
named  to  show  cause  why  judgment  should  not  be  entered 
against  him.  Mellinger  vs.  Deibler,  i  Lancaster  Review,  73. 
3.  In  the  case  of  a  known  owner  of  cattle  found  trespassing 
on  the  improved  and  enclosed  lands  of  another,  it  is  the  duty 
of  the  injured  party  to  give  notice  thereof,  if  he  can  be  found. 
To  omit  this  notice  is  to  forfeit  all  right  to  damages  or  comp>en- 
sation.  Vandamagerws,  Wood,  i  Ashmead,  303.  Shugarws. 
Meily,  4  Pa.  County,  TJ, 

VIII.  Neglect  to  control,  t.  Before  the  owner  of  a 
domestic  animal  is  liable  for  injuries  inflicted  on  a  person,  it 
must  be  shown  that  the  animal  had  a  vicious  character,  and 
previous  knowledge  thereof  by  the  owner.  Curtis  vs.  Schlos- 
ser,  14  Pa.  County,  600.  10  Montg.  Co.,  89.  2.  Under  the 
act  of  April  14,  185 1,   authorizing  an   action   for   damages 
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whenever  death  shall  be  occasioned  by  unlawful  violence  or 
negligence,  no  action  will  lie  where  a  widow  alleges  that  her 
husband  purchased  a  bull  upon  false  representations,  that  the 
animal  was  gentle,  whereas  he  was  killed  by  the  animal.  The 
representation  was  not  the  proximate  cause  of  his  death. 
Showers  vs.  Yeaney,  9  Pa.  County,  69. 

IX.  Neglect  by  trespassing,  i.  Whatever  the  fences 
may  be,  whether  good  or  bad,  if  a  man  drive  his  cattle  over 
them  into  the  field  of  another,  trespass  will  lie.  Adams  vs. 
McKinney^  Addison's  Rep.,  258.  2.  A  husband  is  not  respon- 
sible for  the  trespasses  of  his  wife's  catde  unless  he  had  the  sep- 
arate custody  of  them.  The  common  law  now  applies  in  Penn- 
sylvania, and  the  land  owner  is  not  required  to  fence  cattle  out, 
but  their  owner  must  fence  them  in  to  prevent  them  trespass- 
ing on  his  neighbors'  fields.  Arthurs  vs.  Cliatfield,  9  Pa.  County, 
34.  3.  It  has  been  directly  ruled,  that  if  cattle  while  straying 
or  roaming  on  a  railroad,  are  accidentally,  not  wantonly  killed  by 
passing  trains,  the  owner  cannot  recover  for  them.  A  party, 
having  sold  to  a  railroad  the  right  of  way  through  his  land, 
has  no  right  to  allow  cattle  to  roam  at  large  over  it,  even 
though  the  company  had  agreed  to  fence  in  their  track.  It 
was  the  plaintiff's  duty  in  such  case,  on  their  failure  to  erect  a 
fence,  and  in  anticipation  of  damage,  to  make  an  effort  to  com- 
pel them  to  execute  their  contract,  and  build  the  fence  instead 
of  making  them  liable  for  remote  consequences.  Drake  vs. 
IKla.  &  Erie  R.  R.,  51  Pa.,  240.  4.  At  common  law,  the 
owner  of  cattle  was  liable  for  injury  done  by  them,  as  in  the 
eye  of  the  law  every  man's  land  was  enclosed  from  that  of  his 
neighbor's.  But  under  our  law,  if  the  owner  of  improved  land 
has  no  fence  enclosing  his  crops,  he  cannot  recover  for  injury 
done  to  them  by  roving  cattle.  The  fence  should  be  suffi- 
cientiy  strong  to  keep  them  out.  Gregg  v^.  Gregg,  55  Pa., 
227.  Race  vs.  Snyder,  21  Pittsburg  Journal,  29.  5.  Although 
a  railroad  may  not  be  bound  to  fence  its  track  against  tres- 
passing cattle,  yet  between  it  and  its  passengers  it  must  take 
the  risk  of  injury  to  them  from  such  cause,  and  it  is  no  answer 
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liiat  cattle  were  trespassing  on  their  track  without  th^r 

or  knowlei^e.  Lackcewanna  R.  R,  vs.  Chenewitk,  52 
\2.  6.  The  owner  of  domestic  animals,  who  permits 
a  trespass  upon  his  neighbor's  land  and  do  harm,  b 
3  damages  for  such  injury.  The  act  of  April  4,  1889, 
1  the  land  owner  of  the  obligation  to  fence  his  lands, 
'ner  of  animals  must  now  keep  them  in,  his  neighbor  is 
ind  to  fence  them  out,  on  pain  of  being  left  without 

if  his  grounds  are  ravaged  by  them.  Leiby  vs.  Old,  4 
mpton  Co.,  85.  7.  A  person  who  drives  trespassing 
rom  his  grounds  into  the  highway,  without  injuring 
J  not  responsible  for  an  injury  they  may  subsequently 

without  his  default.     Palmer  vs.  Silvertkom,  32  Pa., 

Where  there  is  no  division  fence  between  adjoining 
mers,  each  is  liable  to  the  other  for  trespass  from  his 
f  the  duty  to  fence  was  waived.  Noel  vs.  Brown,  3  Pa. 
,  204.  9.  The  law  seems  settled,  that  the  owner  of  a 
rone  to  commit  trespasses  is  liable  for  injuries  resulting 
jch  propensity,  such  as  breaking  into  enclosures  and 
ling  and  destroying  grain  and  herbage.     The  owner 

guard  against  its  mischievous  oropensities,  and  is 
ible  for  its  injurious  acts  without  regard  to  the  degree 
bestowed  in  controlling  it.  It  is  not  the  ownership  of 
passing  creature,  but  the  possession  and  use,  that  raises 
ility  ;  otherwise  there  would  be  an  end  to  borrowing 
ing.  An  agister  of  cattle  is  liable.  Rossell  vs.  Cottmn, 
,  525.  10.  If  the  owner  of  improved  land  has  no  fence 
ig  his  crops,  he  cannot  recover  for  injury  done  to  them 
ig  cattle.  Race  vs.  Snyder,  2  Luzerne  Register,  143. 
e  owner  of  the  right  of  way  must  at  his  peril  keep  his 
rom  trespassing  beyond  the  prescribed  limits.  Taylor 
pock,  I  Delaware  Co.,  116.  12.  The  fence  law  of 
iving  been  repealed  by  the  act  of  April  4,  1889,  the 
1  law  rule  requiring  every  one  to  keep  his  cattle  within 
1  close  applies.  In  such  case,  it  is  not  necessary  that 
ntifTs  field  should  be  enclosed  to  maintain  an  action  for 
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brespassing  cattle.  Thompson  vs.  Kyler^  7  Montgomery  Co., 
116.  13.  If  cattle  are  suffered  to  run  at  large,  and  are  injured 
or  killed  on  the  track  of  a  railroad  without  wantonness  or  gross 
negligence,  the  owner  has  no  recourse  against  the  company 
or  its  servants.  Nor  is  the  railroad  company  liable  if  such 
cattle  have  escaped  from  a  properly-fenced  enclosure  without 
the  owner's  knowledge.     North  Pa.  R.  R.  vs.   Rehman,  49 

Pa«,  loi 
Cellars. 

Neglect  in  excavating.  An  owner  who  excavates  a 
ceUar,  and  carries  the  excavation  to  the  curbstone  for  the  pur- 
pose of  constructing  a  coal-vault  under  the  sidewalk,  is  bound 
by  his  duty  to  the  public  to  have  it  securely  fenced  while  the 
work  is  going  on.     Horman  vs.  Stanley,  66  Pa.,  464. 


I.  Neglect  to  apply  for.  i.  A  certiorari  applied  for 
after  the  expiration  of  twenty  days  from  the  rendition  of 
judgment  by  a  justice  of  the  peace,  will  only  be  allowed  where 
no  legal  service  of  the  summons  has  been  made.  A  certiorari 
must  be  served  within  five  days  after  it  is  issued.  Gillen  vs. 
Haas^  2  York  Record,  40.  Richcreek  vs.  Richcreek,  Idem^  98. 
2.  A  certiorari  must  be  applied  for  within  a  reasonable  time. 
Laches  of  the  defendant  will  deprive  him  of  the  benefit  of  any 
exception  to  the  proceedings  had  before  a  justice  of  the  peace. 
Scheirfer  vs.  Smith,  2  Foster,  48. 

II.  Neglect  in  affidavit.  The  court  quashed  a  cer- 
tiorari,  because  it  had  not  been  specially  allowed.  The  affidavit 
required  should  state,  that  the  proceeding,  if  not  removed,  will 
oblige  the  defendant  to  pay  more  money  than  is  justly  due. 
Bennervs.  Ducoing,  i  Browne,  217. 

III.  Neglect  to  take.  i.  A  certiorari  is  too  late  if 
taken  forty-three  days  after  judgment,  and  after  defendant  had 
notice  of  the  judgment  against  him.  Lehigh  Valley  R.  R.  vs. 
Murphy t  2  Kulp,  60.     2.  A   failure   to  take  out  a  certiorari 
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twenty  days,  cures  informality  in  the  proceedings 
ice  of  the  peace,  Kaier  vs.  McGee,  2  Schuylkill 
9- 

Neglect  m  rssoiNC.  i.  Where  a  justice  has  jurisdic- 
/rit  of  certiorari  issued  after  twenty  days  is  too  late, 
vs.  Norton,  10  Luzerne  Register,  322.  Lehigh  Valley 
\furpky,  II  Idem,  72,  2.  A  ffrtwran' tea  justice  of  the 
ed  more  than  five  years  after  the  entry  of  judgment, 
I.  Strause  vs.  Scheurman,  13  Pa.  County,  332. 
Neglect  in  the  record,  i  ,  The  supreme  court  is 
■nfined  to  the  record  in  the  hearing  of  a  certiorari. 
on  of  the  court  and  the  depositions  taken  in  the  case 
rt  of  the  record.  Darby  vs.  Sharon  Hill,  112  Pa.,  66. 
m'ari  is  generally  a  proceeding  only  to  give  efllect  to 
to  the  form  of  proceedings.  The  only  thing  brought 
;  supreme  court  in  a  certiorari  is  the  record ;  neither 
ice  in  the  case  nor  the  opinion  of  the  court  is  part  of 
1.  Gidding's  Appeal,  Six  Pa.,  72.  3.  A  certiorari 
nothing  but  the  record,  and  the  opinion  of  the  court  is 
hereof.  Germantoum  Avenue,  In  re,  10  W.  H.,  433. 
(iorari  brings  up  the  record  only,  and  upon  it  the 
1  not  be  reviewed.     Election  Cases,  6^  Pa.,  20. 

Neglect  TO  TAKE  exceptions.   Although  the  aj^>el- 

does  not  ordinarily  notice  an  exception  not  taken  in 
below,  it  will  do  so  when  it  is  a  radical  error  patent 
ice  of  the  record  and  the  order  itself  of  the  court 
lalpably  erroneous.  Bean's  Road,  35  Pa.,  280, 
[.  Neglect  to  assign  errors.  The  supreme  court 
How  errors  to  be  assigned  at  the  time  of  the  ai^- 
ch  do  not  aflect  the  merits.  Nor  on  a  certiorari,  will 
the  decision  of  the  court  below  on  the  evidence. 

vs.  Wayne  Township,  34  Pa.,  184. 
Neglect  in  the  return.      If  a  plaintifT  in  error 
take  proper  steps  to  compel  a  return  to  the  writ  of 
it  may  be  dismissed,  as  of  course,  by  the  prothono- 
■adyvs.  Brice,  4  Kulp,  I2I, 
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X.  Neglect  of  special  allocatur.  A  defendant  in 
a  criminal  case  cannot  have  a  writ  of  error  or  certiorari^ 
except  by  special  allowance  of  the  supreme  court,  or  a  judge 
thereof,  or  by  consent  of  the  attorney-general.  But  the  com- 
monwealth is  not  subject  to  this  disability,  and  the  district 
attorney  of  the  proper  county  may  take  out  such  writ  without 
such  allowance  or  consent.     Camm.  vs.  Capp,  48  Pa.,  53. 

Charities. 

I.  Neglect  of  a  legatee.  A  testator,  desiring  to 
bequeath  his  property  to  charitable  uses,  was  told  that  it  would 
be  invalid  if  he  should  die  within  a  month,  but  that  he  might 
give  it  unconditionally  to  some  person  whom  he  could  trust  to 
execute  his  Mrishes.  He  thereupon  made  an  absolute  bequest 
to  an  absent  friend.  He  died  within  the  month,  and  the 
legatee  being  informed  of  his  death  and  wishes  promised  to 
carry  them  out  Held,  that  no  trust  was  fastened  upon  the 
legatee,  and  that  the  charities  had  no  claim,  legal  or  equitable* 
to  enforce  payment,  nor  would  the  legatee  be  guilty  of  fraud 
against  them  or  the  testator,  if  he  should  apply  the  bequest  in 
any  other  way ;  his  declaration  of  intention  would  not  bind 
him.  Had  the  legatee  been  present  when  the  will  was  executed, 
or  the  objects  of  the  bequest  been  communicated  to  him  before 
the  testator's  death,  and  he  had  held  his  peace,  there  would 
have  been  some  ground  for  fastening  a  trust  upon  him  ex 
malificio.     Schultz's  Appeal,  80  Pa.,  396. 

II.  Neglect  in  bequest,  i.  The  prohibition  of  the  act 
of  April  26,  1855,  invalidating  all  bequests,  devises  and  con- 
veyances made  to  charities  within  one  month  of  the  giver's 
death,  does  not  affect  a  bequest  made  to  a  charity  in  proper 
time,  by  the  fact  that  a  codicil  was  made  within  one  month  of 
the  testator's  death,  which  diminished  the  charitable  bequest 
by  otherwise  disposing  of  certain  parts  of  his  estate.  Carts 
Appeal,  106  Pa.,  635.  2.  Under  the  act  of  April  26,  1855, 
a  bequest  to  a  charity  is  void,  unless  the  will  or  codicil  con- 
taining it  be  made  within  one  calendar  month  before  the  decease 
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testator.  An  order  in  the  will  to  sell  real  estate,  how- 
br  that  purpose,  effects  a  conversion  of  such  property 
;rsonalty.  Evans'  Appeal,  63  Pa.,  183.  3.  A  testator 
d  to  religious  uses,  and  died  within  a  month  of  the  date 
will.  No  caveat  or  action  was  entered  within  five  years 
[le  probate  of  the  will.  Held,  that  the  heirs  of  law  were 
Deluded  by  the  act  of  April  22,  1856,  from  claiming  the 
d  property.  Hegarty's  Appeal,  75  Pa.,  503.  4.  A 
ible  bequest  is  valid,  no  matter  how  vague,  indefinite  and 
ain  the  objects,  provided  there  is  a  discretionary  power 

in  some  one  over  its  application  to  those  objects,  A 
"  the  residue  of  testator's  estate  to  his  executors  to 
ute  among  such  charitable  institutions  and  in  such  pro- 
is  as  they  in  their  discretion  deem  proper,  is  valid. 
'5  Estate,  155  Pa.,  lOi,  Domestic  Missionary  Society's 
I,  30  Pa.,  435.     5-  Where  a  testator  directs  the  sale 

real  estate  and  the  division  of  the  proceeds  among 
es,  and  owing  to  his  death  within  one  month  after 
direction,  the  direction  to  sell  becomes  inoperative, 
he  land  remains  unconverted  and  descends  to  his 
at  law.  Luffberry's  Appeal.  125  Pa.,  513.  6.  A 
to  the  trustees  of  the  theological  seminary  at  Princeton, 
ersey,  is  deemed  intended  for  the  theological  seminary 
Presbyterian  Church,  there  being  no  other  body  answer- 
;  description  in  the  will.  Nnveirs  Appeal,  24  Pa.,  197. 
request  to  a  charitable  use  made  by  a  party  within  one- 

of  his  death  is  void  under  the  act  of  April   11,  1855. 

vs.  Porter,  53  Pa.,  202.  8.  While  under  the  act  of 
z6,  1855,  a  bequest  to  a  charity  made  within  one  month 
testator's  death  is  void,  yet  a  fully  executed  and  com- 
gift  of  personalty  may  be  lawfully  made  in  that  period, 
1  not  a  conveyance  forbidden  by  such  act,  A  gift  by 
r  the  immediate  use  of  a  particular  person,  will  not  be 
i  to  be  bequeathed  to  a  charitable  or  religious  use,  by 
of  the  fact  that  a  charity  may  be  incidentally  benefited 
y.      McGlade's  Appeal,    11   W.  N.,   257.     McMUlat's 
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Appeal,  Idem,  440.  Parker's  Estate,  14  W.  N.,  566.  9.  A 
bequest  of  money  to  be  expended  in  masses  for  the  benefit  of 
the  testator's  soul  is  not  a  charitable  use  within  the  act  of 
April  26,  1855.  Powers'  Estate,  5  W.  N.,  59.  Doughertys 
Estate,  Idem,  556.  Seibert's  Appeal,  1 8  W.  N. ,  276.  Reversed 
Powers'  Estate,  8  W.  N.,  266.  10.  The  act  of  April  26  1855, 
declares,  that  a  bequest  for  religious  or  charitable  uses  made 
within  one  month  of  the  testator's  death  shall  be  absolutely 
void.  A  codicil  written  within  the  thirty  days,  reducing  a 
legacy  left  in  the  will  to  charity,  revokes  such  prior  legacy 
and  causes  the  substituted  bequest  to  fall  into  the  residuary 
estate.  Poulsoris  Estate,  5  W.  N.,  554.  11.  Under  the  act 
of  April  26,  1855,  no  estate,  real  or  personal,  shall  be 
bequeathed,  devised  or  conveyed  in  trust  for  religious  or 
charitable  uses,  except  the  same  be  done  by  deed  or  will, 
attested  by  two  credible  and  disinterested  witnesses,  at  least  one 
calendar  month  before  the  decease  of  the  testator  or  alienor. 
Swtftvs,  Beneficial  Society,  73  Pa.,  362. 

III.  Neglect  in  gift.  A  promissory  note  given  by 
a  testator  seven  hours  before  his  death,  to  the  vestryman  of 
a  church,  without  a  valuable  consideration,  is  void  under  the 
Act  of  April  26,  1855.  Weidler's  Estate,  3  Lancaster  Bar, 
No.  36. 

IV.  Neglect  to  designate,  i  .  The  doctrine  of  cy  pres 
is  not  carried  to  the  extent  in  this  country  that  it  has  been 
in  England.  There  is  no  such  discretion  exercised  in  the 
courts  of  this  state.  Where  funds  are  appropriated  for  a  chari- 
table use,  and  a  trustee  named  to  execute  it,  and  an  object  on 
which  it  may  be  expended  as  indicated  by  the  will,  the  court 
will  not  seek  for  other  objects.  Flaherty's  Estate,  2  Parsons, 
188.  2.  Where  there  is  an  ambiguity  in  the  name  of  a 
charitable  institution  intended  by  a  testator  to  be  the  recipient 
of  his  bounty,  the  presumption  is  in  favor  of  the  one  whose 
title  is  the  nearest  approach  to  the  testamentary  designation. 
Lennig's  Estate,  31  W.  N.,  234. 

V.  Neglect    to    define.      In    Pennsylvania,    equity. 
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iiding  the  uncertainty  of  an  object  of  charity,  will  not 
it  to  fail,  if  it  can  be  made  certain  by  a  discretjonary 
in  those  who  are  to  apply  the  grantor's  bounty.  But 
My  will  not  exercise  its  powers  for  individual  relief, 
the  parties  might,  by  some  slight  diligence,  make 
I  the  subject  of  their  bai^ains.  McLmn  vs.  Sckod 
vs,  51  Pa.,  196, 

'I.  Neglect  to  appoint  a  trustee,  A  bequest  to 
Infidel  Society  of  Philadelphia,"  hereafter  to  be'  incor- 
d,  is  a  bequest  which  would  not  be  sanctioned  by  the 
,!  laws  of  this  state.  The  laws  of  Pennsylvania  arc 
on  the  foundation  of  reverence  for  Christianity. 
:  there  is  no  competent  trustee  named,  or  he  dies  or 
I,  in  a  case  like  this,  the  discretion  cannot  be  assumed 
ourt  nor  by  a  trustee  of  its  selection.  In  such  event  the 
'  must  fail.  Zeisweiss  vs.  James,  63  Pa.,  465. 
'II.  Neglect  to  sustain.  The  rule  in  Pennsylvania, 
1  charity  is  created,  is  to  adopt  every  means  to  sustain 
■anklin  vs.  PhUa.,  2  Pa.  Dist.,  435. 
'III.  Neglect  TO  TAX,  1.  Such  portion  of  the  building 
iharitable  organization  as  is  used  for  purely  business 
«s  is  subject  to  tax.  American  S.  S.  Union  vs. 
161  Pa.,  307.  Mercantile  Library  Co.  vs.  PhUa.,  3 
ist.,  435.  2.  The  act  of  May  14,  1874,  exempts 
taxation  institutions  of  purely  public  charity.  An 
1  for  the  maintenance  and  education  of  white  female 
1  children,  between  the  ages  of  four  and  eight,  who 
een  baptized  in  the  Episcopal  church,  is  such  a  charity, 
exempt  from  taxation.  Every  charity,  in  its  practical 
on,  will  exclude  a  large  part  of  mankind.  Thus  Gir^rd 
e  requires  that  only  male  children  be  received,  and  the 
'Ivania  Hospital  closes  its  gates  to  all  but  recent  injuries, 
one  questions  that  they  are  public  charities.  Among 
bite  purposes  recognized  by  the  act  are  actual  places  of 
js  worship,  thereby  excluding  from  the  exception  other 
ty  held  by  religious  societies.     It  is  not  contended,  that 
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a  charity  to  be  purely  public  must  be  open  to  the  whole  public 
or  to  any  considerable  portion.  The  circumstance,  that  the  bene- 
ficiaries are  to  be  of  4  particular  religious  faith,  is  only  of 
importance  as  designating  the  class.  Buret  Orphan  Asylum 
vs.  School  District,  90  Pa.,  2i.  3.  A  charitable  institution 
cannot  hold  lands  from  which  a  revenue  is  derived  in  another 
county,  free  from  taxation.  The  property  not  subject  to  tax 
must  be  only  that  which  is  in  actual  use  for  the  purpose  of  the 
charity.  Delaware  Co,  vs.  Sisters  of  St.  Francis,  2  Delaware 
Co.,  149.  4.  A  purely  public  charity,  exempt  from  taxation,  is 
not  necessarily  one  solely  administered  and  controlled  by  the 
state,  but  extends  to  private  institutions  for  purposes  of  purely 
public  charity,  and  not  administered  for  private  gain.  Dona- 
Hugh's  Appeal,  86  Pa.,  306.  5.  Property  which  is  not  used 
directly  for  the  purposes  and  in  the  operation  of  a  charity,  but 
for  profit,  is  not  exempt  from  taxation,  and  the  devotion  of  the 
profit  to  the  support  of  the  charity  will  not  alter  this  rule, 
PenTui.  Hospital  ws,  Delaware  Co.,  169  Pa.,  305.  6.  The  law 
exempting  charities  from  taxation  does  not  extend  beyond 
property  necessary  for  the  accommodation  of  the  officers, 
inmates  and  servants  of  the  institution.  Penna,  Hospital  vs. 
Delaware  Co.^  15  Pa.  County,  548.  7.  Where  a  charitable 
institution  derives  a  revenue  from  renting  its  real  estate,  such 
real  estate  is  liable  for  taxes.  Only  so  much  of  its  property 
as  is  actually  used  for  the  charitable  purposes  of  the  institution 
is  exempt  Young  Men's  Christian  Assn.  vs.  Scranton,  i 
Lackawanna  Jurist,  43. 

Charters. 

I.  Neglect  to  clearly  define  the  object.  An  appli- 
cation to  the  court  for  a  charter  of  incorporation,  must  so  far 
define  the  objects  of  the  association,  as  to  satisfy  the  court  that 
they  fall  within  the  meaning  of  the  law,  and  disclose  to  the 
corporators  their  rights,  and  the  extent  to  which  their  interests 
are  involved.    National  Literary  Association,  In  re,  30  Pa.,  1 50. 

II.  Neglect  in  amending.     The  amendment  of  charters 


THE    LAW    OF    NEGLIGENCE 

ers — Continued, 

:  act  of  April  22,  1874,  is  committed  to  the  discretion  of 

urt ;  it  is  only  where  such  discretion  is  abused  that  the 

ne  court  can  review  the  same  upon  a  writ  of  certiorari. 

^  Lodge,  In  re,  1 10  Pa.,  613. 

II.  Neglect  in  form.     The  court  will  not  approve  of 

ter  written  on  several  sheets  of  paper  and  sewed  together. 

ht  to  be  all  written  on  a  single  sheet     Alexander  Prcs. 

h.  In  re,  30  Pa.,  1 54. 

V.  Neglect  to   insert  the    right  of  alienatiok. 

:t  of  April  26,  1855,  requires,  that  a  provision  securing 

lay  members  of  churches  the  right  of  alienation  shall  be 

d  in  each  charter.     The  instrument   is  declared  to  be 

I  without  it.     St.  Paul's  Church,  In  re,  30  Pa.,    152. 

fder  Pres.  Church,  In  re,  30  Pa,,  154. 

'.  Neglect,  resulting  in  forfeiture.     In  general,  to 

I  forfeiture,  there  must  besomething  wrong  a  rising  from 

abuse  or  improper  neglect ;  something  more  than  acd- 

negligence,  excess  of  power,  or  mistake  in  exercising  a 

Comm.  vs.  R.  H.,  10  Pa.  County,  129. 
'I.  Neglect  to  repeal.  General  acts  of  assembly  are 
rily  held  not  to  repeal  the  provisions  of  charters  granted 
^orations,  or  special  acts  passed  for  their  benefit,  though 
ting  with  the  general  provisions.  Schroedervs.  Lancaster 
5  Pa.  County,  467. 

:s — See  "  Bank  Checks." 


,  Neglect  BY  A  young  CHILD,  i.  The  rule  of  law  as  to 
1  negligence  between  adults  does  not  ^pply  to  the  case 
[lild,  of  tender  years,  who  is  to  be  held  to  a  very  slight 
;  of  care  and  discretion.  Smith  vs.  O'Connor,  48  Pa., 
2.  Children  of  tender  age  are  not  responsible  to  the  law 
ally  or  civilly,  and  that  for  want  of  discretion.  Yet 
;n  have  a  right  to  redress  for  injuries  inflicted  by  the 
Mice  of  others.     A  young  child  is  not  guilty  of  con- 
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tributory  negligence  in  attempting  to  pass  under  a  freight  car 
left  standing  across  a  street,  where  he  had  a  right  to  pass. 
Ranch  vs.  Lloyd,  31  Pa.,  358.  Penna,  R.  R,  vs.  Kelly, 
Idem,  372. 

II.  Neglect  to  display  prudence.  The  same  degree 
of  care  and  prudence  is  not  to  be  exacted  from  a  mere 
boy  as  from  an  adult.  *  A  child's  capacity  is  the  measure  of 
his  responsibility,  and  if  he  has  not  the  ability  to  foresee  and 
avoid  danger  to  which  he  may  be  exposed,  negligence  will 
not  be  imputed  to  him,  if  he  unwittingly  exposes  himself  to  it. 
mia.  City  Passenger  R,  IV.    Co.   vs.   Hassard,  75   Pa.,   377. 

III.  Neglect  to  avoid  danger,  i.  A  boy  of  fifteen 
will  be  presumed  to  have  sufficient  mental  capacity  to  be  sen- 
sible of  danger,  and  to  have  the  power  to  avoid  it.  If,  in  per- 
forming the  duties  of  his  employment,  he  unnecessarily  puts 
himself  in  a  place  of  known  danger  and  an  accident  results, 
he  is  chargeable  with  contributory  negligence.  Devert  vs. 
Cod  Co,,  12  Luzerne  Register,  122.  2.  If  an  infant  be 
charged  with  concurrent  negligence,  it  becomes  important 
to  inquire  if  he  had  sufficient  understanding  to  comprehend 
and  guard  against  the  peril  he  was  in,  and  this  matter  is 
ordinarily  considered  by  the  jury.  Strawbridge  vs.  Bradford^ 
128  Pa.,  200. 

IV.  Neglect  of  discretion,  i.  The  rule  that  a  child 
under  fourteen  years  of  age  is  not  presumed  to  have  either 
judgment  or  discretion,  is  not  recognized  on  the  civil  side  of 
the  court  He  may  be  guilty  of  contributory  negligence.  A 
lad  of  eleven  years  may  have  as  much  cunning  as  another  of 
fourteen.  Rickert  vs.  Stephens,  2  Northampton  Co.,  117,  120. 
2.  The  measure  of  a  child's  responsibility  is  his  capacity  to  see 
and  appreciate  danger,  and  the  rule  is  that  in  absence  of  clear 
evidence  of  the  lack  of  it,  he  will  be  held  to  such  measure  of 
discretion  as  is  usual  in  those  of  his  age  and  experiente.  This 
measure  varies,  of  course,  with  each  additional  year,  and  the 
increase  of  responsibility  is  gradual.  It  makes  no  sudden  leap 
at  the  age  of  fourteen.     Greenway  ws.  Conroy,  160  Pa.,  185. 
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''.  Neglect  in  abducting.  When  parents  quarrel  and 
te,  each  naturally  desires  and  claims  possession  of  the 
2n,  and  in  determining  to  whom  the  custody  shall  be 
ed  in  such  cases,  the  welfare  of  the  child  is  consulted, 
sertion  of  this  claim,  without  the  aid  of  legal  process, 
lot  make  the  claimant  a  criminal,  unless  it  be  accontpa- 
\y  a  breach  of  the  peace.  The  lather  who  takes  his 
from  its  mother,  does  not  thereby  become  a  kidnapper. 

vs.  Comm.,  I2g  Pa.,  145. 

'^I.  Neglect  on  the  part  op  the  father.  Though  we 
icognize  the  right  of  the  father  to  the  personal  services 

children,  yet  the  children  are  not  his  mere  servants, 
I  to  work  for  him  for  the  benefit  of  his  creditors.  He 
Et  them  go  free  from  his  service,  whether  he  be  solvent 
olvent  The  emancipation  may  be  as  perfect  when  they 
igether  as  if  they  were  separated.  The  lather's  right  to 
iges  for  the  labor  of  his  children  is  absolute  and  vested, 
:  labor  has  been  performed  without  any  previous  agree- 
He  may  assign  or  relinquish  such  debt.     Beaver  vs. 

104  Pa.,  62. 

ri\.  Neglect  resulting  in  death.  An  action  for  the 
f  a  child  killed  by  the  negligence  or  misconduct  of  a 
id  company,  was  held  properly  brought  in  the  names 
:h  parents,  and  that  the  joinder  of  the  mother  was  not 

Penna.  R.  R.  vs.  Zebe,  37  Pa.,  420. 
J\\\.  Neglect,  resulting  in  personal  injury.  The 
■s  sustained  by  the  child,  such  as  his  personal  sufferings, 
ss  of  a  limb,  etc.,  would  be  the  subject  of  an  action  by 
lild  himself,  and  should  not  enter  into  the  computation  of 
ther's  damages.  Penna.  R.  R.  vs.  Kelly,  31  Pa.,  372. 
X.  Neglect  to  educate,  i.  Where  children  are  over 
en  years  old,  and  are  able  to  earn  their  living,  their 
ian  should  see  to  it  that  they  do  so,  or  he  must  send 

to  school,  or  have  them  leam  a  trade.  He  should 
jpport  them  in  idleness  and  vica  Fessenden's  Estate, 
Ip,   139.      Tubbs'  Estate,  3  Kulp,  421.      Gissefs  Estate^ 
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5  Kulp,  206.  2.  If  the  school  directors  of  a  district  refuse  or 
neglect  to  make  reasonable  provision  for  the  education  of  minor 
children  in  their  district,  they  are  guilty  of  a  neglect  of  their 
official  duty,  for  which  they  may  be  proceeded  against  in  the 
court  of  quarter  sessions.     Nicklas^  Petition,  146  Pa.,  220. 

X.  Neglect  OF  PROPERTY  RIGHTS.  The  procurement  of 
a  judicial  sale  on  execution  from  the  common  pleas  court,  for 
the  purpose  of  divesting  a  minor's  title,  without  authority 
from  the  orphans'  court,  is  improper  and  illegal,  and  the  pur- 
chaser with  notice  will  take  no  beneficial  interest  Johns  vs. 
Tiers,  34  Pittsburg  Journal,  235. 

XI.  Neglect  of  rights  in  legal  proceedings.  A  suit 
of  an  iniant  by  her  father  as  next  friend,  cannot  be  settled  by 
the  &ther  without  the  sanction  of  the  court.  O^DonnelL  vs. 
Broad,  149  Pa.,  24. 

XII.  Neglect  of  abiuty  to  contract  debts.  The 
contracts  of  an  infant  at  common  law  cannot  be  enforced,  except 
for  necessaries.  When  the  in&nt  represents  himself  of  age, 
and  thus  obtains  the  credit,  he  becomes  liable  in  an  action  on 
the  case  for  damages.  Hughes  vs.  Gallans,  3  Luzerne  Regis- 
ter, 199.  10  Phila.,  618,  6  Lancaster  Bar,  90.  Bowman's 
Estate,  ID  Idem,  189. 

XIII.  Neglect  to  correct.  The  right  of  a  parent  to 
correct  his  minor  child  is  one  of  the  first  rules  in  our  domestic 
relations,  and  yet  he  will  be  held  responsible  for  cruel  treat- 
ment The  school  teacher  stands  in  loco  parentis,  and  can 
exercise  the  same  authority.     Comm.  vs.  Seed,  5  Clark,  79. 

XIV.  Neglect  in  punishing.  A  parent  may  be  guilty 
of  assault  and  battery,  by  inflicting  unreasonable  punishment 
upon  a  child.     Comm,  vs.  Blakes,  i  Brewster,  311. 

XV.  Neglect  in  compelling  services.  The  old  com- 
mon law  doctrine  of  the  father's  absolute  right  to  the  services 
of  the  child  is  no  part  of  the  law  of  Pennsylvania.  Children 
are  not  looked  upon  by  the  law  as  sources  of  profit  to  parents 
and  their  creditors.  Neiman  vs.  Gilbert,  i  Woodward's 
Decisions,  135. 
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XVI.  Neglect  of  employer,  i.  In  the  case  of  young 
ns  it  is  the  duty  of  an  employer  to  take  notice  of  their 
nd  ability,  and  to  use  ordinary  care  to  protect  them  from 
which  they  cannot  properly  appreciate,  and  to  which  they 
d  not  be  exposed.  Kehler  vs.  Sckwenk,  151  Pa.,  505. 
hen  young  persons  without  experience  are  employed  to 
with  dangerous  tools,  it  is  the  duty  of  employers  to  give 

)le  instructions  as  to  the  manner  of  using  them,  and 
ng  as  to  the  hazard  of  carelessness  in  their  use.  If  the 
jyer  neglects  this  duty,  or  if  he  gives  improper  instruc- 
he  is  responsible  for  the  injury  resulting  from  his  neglect 
ity.     Taggvs.  McGeorge,  155  Pa.,  368. 

XVII.  Neglect  to  support,  i,  A  child  will  not  be 
led  to  a  mother  who  has  abandoned  it     He  may  be 

from  both  parents,  if  necessary,  for  his  moral  training, 
1.  vs.  DeGiglio,  6  Phila.,  304.  2,  The  common  law  rule, 
I  father  is  entitled  to  the  custody  of  his  minor  child,  is 
led  by  the  act  of  May  4,  1855,  which  provides,  that 
the  father  shall  neglect  or  refuse  to  provide  for  his  child, 
lother  shall  have  his  rights,  provided  that  she  shall  afford 
hild  a  good  example.     EMstice  vs.  Coal   Co.,  120  Pa., 

3,  When  a  man  abandons  his  child  and  casts  it  upon 
lublic,  he  becomes  liid>le  for  its  support.  But  where 
;her,  who  has  deserted  her  husband,  retains  the  child  in 
wn  custody,  after  her  husband  has  obtained  a  divorce  for 
tion,  she  cannot  maintain  an  action  against  him  for  the 
enance  of  the  child.  Filler  vs.  Filler,  33  Pa.,  50, 
here  the  near  relationship  of  the  parties  excludes  the  im- 
ion  of  a  promise,  a  party  cannot  recover  from  the  estate  of 
er  for  the  maintenance  of  his  children,  unless  there  be 
of  a  previous  request,  a  contract,  and  an  express  promise 
:  part  of  the  father  to  pay  for  it.  Duffey  vs.  Duffey,  44 
399.  5.  Although  courts  of  equity  recognize  the  com- 
aw  obligations  of  a  lather  to  support  his  children,  and 
ally  refuse  to  assist  them  from  their  private  estates,  yet, 
;  he  is  Avithout  adequate  means  to  maintain  and  educate 
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them,  according  to  their  future  expectations  of  life,  equity  will 
interfere  and  make  him  an  allowance  out  of  the  estate  of  the 
children  for  that  purpose.  Newport  vs.  Cook^  2  Ashmead,  332. 
6.  Under  the  act  of  May  4,  1855,  the  orphans'  court  may 
appoint  a  guardian  for  a  child,  its  mother  being  dead,  whose 
father  for  any  cause  neglects  or  refuses  to  provide  for  it. 
Heinemann's  Appeal y  96  Pa.,  1 12. 

XVIII.  Neglect  to  produce  in  court.  The  court  may 
direct  that  the  person,  to  whose  custody  a  child  is  given,  shall 
give  bond  to  produce  it  in  court  whenever  a  judge  may  direct 
Deringerws.  Deringer,  10  Phila,,  190. 

XIX.  Neglect  in  awarding  custody,  i.  There  is 
no  inflexible  seven-year  rule  or  any  rule  in  Pennsylvania, 
prohibiting  the  court  from  always  consulting  the  welfare 
of  the  children  in  awarding  their  custody.  At  any  time 
during  minority,  the  court  will  make  such  disposition  of  a 
minor  child,  whose  custody  is  in  dispute,  as  the  welfare  of 
the  infant  demands.  Brown's  Estate ^  166  Pa.,  249.  Comtn, 
vs.  Ashton,  8  W.  N.  563.  Hinkle  vs.  Passmore^  11  Lancaster 
Bar,  107.  2.  When  the  father  is  dead,  and  the  mother 
is  an  unsuitable  person  to  take  charge  of  her  children, 
the  court  will  appoint  a  guardian  for  that  purpose,  who 
shall  be  entitled  to  their  custody.  Comtn.  vs.  Bigelow,  i 
Foster,  267.  3.  No  appeal  lies  from  an  order  of  the 
court  of  common  pleas  remanding  a  child  into  the  custody 
of  a  parent  or  grandparent,  and  directing  that  the  writ 
of  habeas  corpus  stand  over  as  a  pending  writ,  subject 
to  the  further  order  of  the  court.  It  is  not  a  final  order  from 
which  an  appeal  lies.  Comtn,  vs.  Blatt,  165  Pa.,  213. 
4.  The  best  interests  of  the  child  shall  control  in  awarding  its 
custody,  and  no  technical  rules  shall  avail.  The  wishes  of  a 
child,  even  of  tender  years,  will  be  consulted,  and  if  of  years 
of  discretion  to  judge,  the  child  may  be  examined  and  per- 
mitted to  elect.  Comm.  vs.  Dixon^  3  Lancaster  Review,  330. 
Lehigh  Valley  Rep.,  333.  2  Pa.  Co.,  125.  5.  A  guardian's 
right  to  the  custody  of  his  ward,  both  of  whose  parents  are 
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id,  is  superior  to  that  of  a  stepmother,  and  will  be  enforced 
on  habeas  corpus,  if  it  appears  to  the  best  interests  of  the 
Id.  Generally  the  court  will  not  lend  its  aid  to  take  a  child 
m  the  custody  of  the  other  parent  against  the  best  interests 
the  child.  Comm.  vs.  Dugan,  7  Kulp,  66.  Comm.  vs. 
%gins.  Idem,  398.  2  Pa.  Dist.,  772.  10  Lancaster  Review, 
7.  4  Northampton  Co.,  306.  6.  On  habeas  corpus  for  the 
itody  of  a  minor  child,  the  court  will  exercise  its  sound  discre. 
n  as  to  award  of  custody.  Three  interests  are  involved, 
it  of  the  parents,  of  the  state,  and  of  the  child,  the  lattermore 
lecially.  Comm.  vs.  Hauer,  3  Pa.  Dist.,  289.  7.  At  any 
le  during  minority,  the  court  will  dispose  of  a  minor  child, 
ose  custody  is  in  dispute,  as  the  circumstances  of  the  case 
nand,  having  always  in  view  the  welfare  of  the  child.  The 
or  right  of  the  father  to  the  custody  of  the  child  has  never  been 
ogntzed  in  Pennsylvania  law.  Comm.  vs.  Hart,  14  Phtla., 
2.  8.  Inparticularinstances.suchastheintemperanceof  par- 
i  or  thdr  vicious  course  of  life,  the  best  interests  of  theinfent 
1  override  for  a  time  the  legal  and  natural  rights  of  the 
■ents.  Comm.  vs.  Barney,  i  Luzerne  Register,  449.  Van 
'liardvs.  t^w  Sttfiarrf,  Northumberland  Co.  News,  142.  9,  In 
[uestion  on  a  habeas  corpus,  touching  the  custody  of  a  minor 
Id,  the  controlling  consideration  is  the  interest  of  the  child, 
fien  the  child  has  arrived  at  the  age  of  fourteen  years,  his 
ihes,  supervised  by  the  court,  are  to  be  considered,     Comm. 

Kenney,  1  Chester  Co.,  322.  10.  The  rule  that  the  mother 
^titled  to  the  custody  of  her  children  of  tender  age  is  not 
Tending,  but  must  yield  to  the  paramount  consideration  as 
what  is  best  for  the  child.  Comm.  vs.  Laciar,  i  Northamp- 
I  Co  ,  273.  II.  In  a  contest  between  relatives  for  the  cus- 
ly  of  infants,  where  they  will  not  be  under  the  care  of  a 
ent,  the  question  is  one  of  discretion,  the  welfare  of  the 
mts  being  the  paramount  consideration.  Comm.  vs.  ReiUey, 
Culp,  342.  2  Lancaster  Review,  313.  2  Delaware  Co., 
J,      1 2.  In  America  we  have  never  adopted  the  stringency 

the  old  English  principles,  under  which  the  fether  was 
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entitled  to  the  custody  of  his  children  under  all  circumstances, 
however  improper  his  own  conduct,  especially  when  his  claim 
was  against  their  mother.  The  welfare  of  the  child  is  the 
main  object  with  us.  Comm.  vs.  Gilkeson^  i  Phila.,  194. 
13.  On  a  writ  of  habeas  carpus  to  obtain  possession  of  a  young 
child,  the  courts  look  mainly  to  the  interests  of  the  child.  If 
neither  of  the  parents  is  a  suitable  custodian,  it  may  be  con- 
fided to  a  third  party.  Hinkle  vs.  Passmore^  i  Schuylkill 
Record,  135.  Comm,  vs.  Muir^  Idem^  153.  Comm,  vs.  Mur- 
ray, Idem,  273.  14.  In  a  controversy  between  parents  over 
the  custody  of  a  minor  child  of  tender  years,  the  paramount 
consideration  is,  what  is  for  the  best  interest  of  the  child. 
Laciar  "vs,  Laciar,  2  Northampton  Co.,  13.  15.  The  parental 
right  to  the  custody  of  the  child  is  founded  upon  the  pre- 
sumption that  it  is  for  its  best  interest  that  it  should  be  under 
the  care  of  a  parent,  but  when  this  presumption  is  overcome 
by  clear  evidence  to  the  contrary,  such  right  is  stricken  down. 
Moorhead's  Application,  30  Pittsburg  Journal,  130.  16.  In 
general,  a  &ther  is  entitled  to  the  custody  of  his  children. 
Where  both  the  parents  are  of  immoral  character,  and  dis- 
pute about  the  custody,  the  court  may  order  their  infant  child 
into  the  possession  of  a  third  person.  Comm.  vs.  Nutt,  i 
Browne,  143.  17.  That  a  father  is  in  indigent  condition,is  no 
reason  for  depriving  him  of  the  society  of  his  children,  if  he  is 
a  suitable  person  to  have  their  custody.  Stevens,  In  re,  4 
Montgomery  Co.,  70.  18.  The  father  has  the  first  title  to 
guardianship  by  nature,  but  this  is  subordinate  to  the  mother's 
right  while  the  child  is  in  tender  infancy.  His  claim,  how- 
ever, will  be  disregarded,  if  his  character  and  conduct  render 
him  unfit  to  be  a  guardian.  Comm,  vs.  Smith,  i  Brewster,  547. 
19.  By  the  common  law  of  England  until  recently  the 
father  had  an  undoubted  right  to  the  custody  of  his  minor 
child  even  against  the  claims  of  its  mother  during  its  early 
infancy  as  well  as  later.  But  our  courts  look  at  the  welfare 
of  the  child,  and  in  some  cases  will  entrust  it  to  the  custody  of 
the  mother,  who  has  separated  herself  from  her  husband  owing 
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i  acts  of  cruelty  practiced  towards  her.     Comm.  vs.  Hart, 

N.,  156,  20.  A  parent  may  relinquish  the  custody 
s  child  by  parol.  Where  the  right  to  its  custody  is 
tful,  the  court  may  regard  its  interests  and  wishes.  Comm. 
erry.  Leg.  Gaz.  Report,  63. 

XX.  Neglect  to  protect,  i.  If  any  negligence  on 
art  of  the  parents  has  contributed  to  tlie  death  of  a  child 
a  pitfall  in  a  public  street,  they  cannot  recover  damages, 
neasure  of  damages  for  the  death  of  a  minor  child,  occa- 
d  by  negligence,  is  the  money  value  of  the  child's  services 
it  attains  it  majority,  reduced  by  the  cost  of  its  main- 
ice  and  education.     Birmngham  vs.  Dorer,  3  Brewster, 

2.  The  fact  that  the  children  of  the  neighborhood  used 
:  unenclosed  land  of  the  defendant  as  a  playground  with 
mowledge,  rendered  him  under  no  (^ligation  to  guard 
Ecavation  in  it,  which  was  such  a  distance  from  the  street 
)t  to  endanger  a  passer-by.  Breckenridge  vs.  Bennett,  7 
,95.  3.  It  cannot  be  declared  to  be  negligence  in  an 
oyer,  to  put  a  child  of  nearly  fourteen  years  of  age,  of 
ary  intelligence  and  of  greater  than  ordinary  size  and 
gth,  at  work  in  a  place  where  machinery  is  used  in  labor 
ted  to  his  age.   Brewer  ws.  Scott,  4  Peiinypacker>  4S2. 

school  girl,  eleven  years  of  age,  jumped  on  the  step  of 
ont  platform  of  a  street  car  while  it  was  in  motion.  The 
r  whipped  up  his  horses,  struck  the  girl  and  forced  her 
le  car.     As  a  result,  she  was  run  over  and  badly  injured. 

suit  by  her  against  the  railway  company,  it  was  held, 
iven  trespassers  are  entitled  to  humane  consideration,  and 
is  case  the  plaintiff's  youth  exempted  her  from  being 
id  a  trespasser,  in  the  legal  significance  of  the  term, 
jury  properly  awarded  her  damages.  Barre  vs.  R.  IV. 
[JS  Pa.,  170.  5.  The  fact  that  the  injured  person  was 
nder  years,  will  not  supply  the  want  of  proof  of  negli- 
;  on  the  part  of  the  defendant.  In  the  present  case,  the 
tiff,  a  boy  of  thirteen,  sat  upon  the  upper  step  of  the  front 
)rm  of  a  crowded  street  car  with  his  knees  projecting 
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slightly  beyond  the  side  of  the  car.  In  this  position,  he  was 
struck  by  a  mortar  box  near  the  track,  thrown  from  the  car 
and  injured.  There  was  no  direct  evidence  that  the  conductor 
had  seen  the  boy,  but  the  negligence  alleged  against  the  com- 
pany was  in  permitting  the  obstruction  to  remain  on  the  street, 
and  in  allowing  so  young  a  child  to  remain  in  such  a  dangerous 
position.  Held,  it  was  not  error  to  enter  a  compulsory  non- 
suit. Butler  ws.  R.  W.  Co.,  139  Pa.,  195.  Randall ws,  R.  IV. 
Co.,  Idem,  464.  6.  In  an  action  by  the  father  for  the  loss 
of  services  of  his  minor  son,  caused  by  an  injury  inflicted  upon 
him,  the  declarations  of  the  son  will  not  affect  the  father's 
right  to  recover,  as  his  legal  rights  are  independent  of  such 
declarations.  The  fact  that  the  child  did  not  receive  proper 
care  and  treatment  would  not  entirely  defeat  recovery,  but 
might  reduce  the  amount  of  damages.  Bradford  City  vs. 
Downs,  126  Pa.,  622.  7.  It  is  negligence,  rendering  the  com- 
pany liable  for  damages,  for  the  driver  of  a  passenger  railway 
car  to  compel  a  child  to  jump  from  the  platform  of  a  moving 
car,  even  though  he  be  a  trespasser.  Biddle  vs.  R.  W.  Co., 
112  Pa.,  551.  8.  A  boy,  aged  five  years,  amused  himself 
by  standing  upon  the  edge  of  a  railroad  platform  watching  an 
approaching  train.  As  it  slowly  passed  along  the  side  of  the 
platform  a  projecting  piece  of  iron  caught  the  boy  and  knocked 
him  under  the  wheels.  In  an  action  by  the  boy  against  the* 
company,  it  was  held  that  the  company  was  not  guilty  of 
negligence.  Baltimore  &  OJtio  R.  R.  vs.  Schwindling,  loi 
Pa.,  258.  9.  While  contributory  negligence  cannot  be 
imputed  to  a  child  of  five  years  of  age,  where  such  child  runs 
unexpectedly  from  a  pavement  against  a  moving  traction  car 
and  is  injured,  such  fact  is  not  evidence  of  negligence  on  the 
part  of  the  railway  company,  so  as  to  render  it  liable.  The 
defendant  company  in  such  case  is  entitled  to  a  binding  instruc- 
tion in  its  favor.  Chilton  vs.  Traction  Co.,  152  Pa.,  425. 
la  The  degree  of  care  required  of  a  child  of  tender  years  is 
always  a  question  of  fact  for  the  jury,  and  what  is  negligence 
per  se  in  an  adult  might  not  be  so  in  one  of  tender  years.     A 
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failure  of  a  railway  car  to  stop  on  signal  does  not  justify  a  boy 
of  twelve  in  jumping  upon  the  car  while  in  motion.  Colter  vs. 
R,  W.  Co,,  15  Phila.,  255.  11.  If  a  mother  permit  a  child  of 
tender  years  to  pass,  cross  and  stand  on  a  railroad  crossing, 
the  father  of  the  child  cannot  recover  damages  from  the  rail- 
road company  for  injuries  to  the  child  Such  action  is  con- 
tributory negligence  on  the  parent's  part.  CcUo  vs.  /?.  /?.,  30 
Pittsburg  Joomaly  18.  1 2.  If  the  plaintiff,  in  an  action  against 
a  railroad  company  for  damages,  was  unlawfully  on  the  railroad 
track,  the  company  is  not  liable  for  an  injury  received  by  him. 
Crawford  vs.  R,  R,,^  Phila.,  359.  13.  The  fact  that  a  brake- 
man  invited  a  boy  of  twelve  years  to  jump  upon  a  dummy  car 
while  it  was  in  motion,  would  not  render  the  railway  company 
liable  for  the  injury  which  resulted  to  the  boy  from  making 
the  effort.  The  brakeman  had  no  authority  to  change  a  rule 
of  the  company  requiring  the  car  to  stop  for  passengers. 
CoUer  vs.  R,  R.  Co,,  9  W.  N.,  477.  14.  No  inference  of  neg- 
ligence on  the  part  of  a  railway  company  for  an  injury  to  a 
young  child  while  crossing  its  tracks,  is  to  be  drawn  from  the 
tender  age  of  the  child,  or  from  the  mere  fact  of  the  injury. 
Negligence  must  be  affirmatively  shown.  No  question  of 
contributory  negligence  can  arise  in  the  case  of  a  child  of  four 
years  of  age.  Citizens'  R,  IV,  Co.  vs.  Foxley,  107  Pa.,  537. 
33  Pittsburg  Journal,  88.  15.  In  an  action  for  damages 
for  injuries  to  a  boy  of  tender  years,  who  was  a  trespasser  on 
a  freight  car,  and  when  ordered  off  by  the  conductor  fell  and 
was  injured,  held,  that  the  plaintiff  could  not  recover  damages. 
Caidey  vs.  R,  R,,  27  Pittsburg  Journal,  218.  11  W.  N.  C, 
164.  16.  Except  at  public  crossings,  where  the  public  has 
the  right  of  way,  a  railroad  company  has  the  exclusive  right 
to  its  track,  and  it  owes  no  duty  to  a  child  trespassing  thereon. 
Parents  who  permit  their  children  to  trespass  on  a  railroad 
track  are  guilty  of  contributory  negligence,  and  the  feet  that 
the  trespass  was  without  the  knowledge  of  the  parents  is  not 
material.  Cauley  vs.  R,  R.,g^  Pa,,  398.  17.  Where  negh- 
gence  is  concurrent,  a  child  will  not  be  held  to  the  same  degree 
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of  care  as  an  adult.  Crissey  vs.  Hestonville  R,  IV,  Co,,  y$  Pa., 
83.  18.  A  boy  of  sixteen  years  of  age  is  not  an  infant  of 
such  tender  years  as  to  relieve  him  from  the  effect  of  con- 
tributory negligence  in  jumping  from  the  platform  of  a  city 
car,  while  it  is  moving.     Colgan  vs.  R,  W,  Co,,  4  W.  N.,  400. 

19.  When  a  young  person  is  employed  in  and  about  machin- 
ery, it  is  the  duty  of  the  employer  to  take  notice  of  his  age 
and  ability,  and  to  use  ordinary  care  to  protect  him  from  risks 
which  he  cannot  properly  appreciate,  and  to  which  he  should 
not  be  exposed.  The  employer  should  warn  and  instruct  such 
employee  of  the  risks  which  he  runs  owing  to  his  ignorance 
and  inexperience.     Dilworth  vs.  Rummel,  25  W,   N.,   409. 

20.  Plaintiffs  child,  a  boy  of  five  years,  was  killed  at  a  public 
aossing  by  an  electric  car.  The  boy's  mother  had  forbidden 
him  to  leave  the  house.  The  boy  disobeyed  her  and  was  killed 
by  a  car  running  at  a  high  rate  of  speed.  Held,  that  the  case 
was  for  a  jury.  DunsecUh  vs.  R.  R,,  161  Pa.,  124.  21.  What 
would  be  negligence  in  an  adult  might  not  be  negligence  in  a 
boy  ten  years  of  age,  and  the  jury,  in  passing  on  the  question 
of  negligence,  must  have  regard  to  the  age  and  intelligence  of 
the  plaintiff  at  the  time  the  alleged  injuries  were  received. 
Drake  ws.  Kieiy,  93  Pa.,  492.  22.  In  the  absence  of  evidence 
to  the  contrary,  a  boy  of  fifteen  is  presumed  to  have  sufficient 
capacity  and  understanding  to  be  sensible  of  danger,  and  to 
have  the  power  to  avoid  it.  If  he  knew  the  risks  and  con- 
tinued in  the  employment,  it  was  his  duty  to  exercise  that 
judgment  and  discretion  which  the  law  imputed  to  him.  If,  in 
performing  his  duties,  he  unnecessarily  puts  himself  in  a  place 
of  known  danger  and  an  accident  results,  he  is  chargeable 
with  contributory  negligence.  In  such  case  neither  he  nor  his 
father  can  recover  damages  for  an  injury  to  him.  Devert  vs. 
Coed  Co.,  2  Kulp,  322.  23.  The  contributory  negligence  of  a 
parent  will  not  bar  the  recovery  of  damages  by  an  infant 
resulting  to  it  from  the  negligence  of  another.  To  a  child  of 
tender  years,  four  years  in  this  case,  no  contributory  negligence 
can  be  imputed.    In  the  present  case,  the  j  ury  awarded  damages 
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against  a  railway  company  for  the  negligence  of  the  driver  of  a 
car,  who,  in  the  absence  of  a  conductor,  was  answering  the 
question  of  a  passenger  in  the  car,  and  thus  averting  his  glance 
from  the  horses,  under  whose  feet  at  a  crossing  a  child  was 
trampled.    Erie  City  R.    W,  Co.  vs.  Schuster,  113  Pa.,  412. 

24.  It  is  negligence,  amounting  to  recklessness,  for  young 
boys  who  do  not  know  how  to  handle  an  oar  to  go  out  in  a 
rowboat  on  a  river  front  of  a  large  city,  crowded  as  it  is  with 
vesseb  of  all  kinds.  But  the  fact  that  a  rowboat  is  bound  to 
keep  out  of  the  way  of  a  steamer,  would  not  justify  the  latter 
in  running  down  the  former.  A  crippled  condition  of  the  boat, 
inadequate  appliances,  or  the  apparent  inability  of  the 
crew  to  escape  would  change  the  responsibility  at  once. 
The  accident  in  this  case  was  a  deplorable  one,  but  it 
would  be  unjust  to  make  others  pay  for  the  consequences  of 
the  boy's  rashness.      Fischer  vs.  Ferry   Co,,   124  Pa*,    159. 

25.  It  is  the  duty  of  employers  of  infants  to  take  notice  of 
their  age  and  ability,  ?^nd  to  use  ordinary  care  to  protect  them 
from  risks  which  they  cannot  properly  appreciate,  and  to  which 
in  the  course  of  their  employment  they  should  not  be  exposed. 
Fisher  vs.  Canal  Co.,  153  Pa.,  379.  26.  In  an  action  to 
recover  for  personal  injuries  charged  to  the  defendant's  negli- 
gence, the  testimony  of  the  plaintiff,  a  boy  thirteen  years  of 
age,  showed  that  he  was  injured  while  voluntarily  interfering 
with  a  machine  in  the  exclusive  charge  of  another  employee, 
and  not  within  the  scope  of  his  own  employment.  Held,  that 
it  was  not  error  to  direct  a  verdict  for  the  defendants.  Gil/en 
vs.  Rowley,  134  Pa,,  209.  27.  In  an  action  by  a  boy  of  four- 
teen against  his  employer  to  recover  damages  for  personal 
injuries,  it  was  held  that  with  six  months*  experience  in  a 
machine  shop,  the  boy  was  capable  of  judging  of  the  danger 
of  going  up  a  ladder  to  put  a  belt  on  a  pulley,  which  he  had 
been  warned  not  to  touch.  Greenway  vs.  Conroy,  160  Pa., 
185.  28.  A  boy,  seven  years  of  age,  in  climbing  to  reach  an 
awning  rod  from  the  top  of  a  pile  of  empty  barrels  kept  upon 
the  pavement  in  violation  of  a  city  ordinance,  slipped  and  was 
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so  injured  by  one  of  the  barrels  that  he  died.  In  an  action  by 
a  parent  to  recover  damages  from  the  city  for  neglect  to  have 
the  barrels  removed,  held,  that  as  the  improper  use  of  the 
awning  fixtures  was  the  cause  of  the  injury,  a  compulsory 
non-suit  was  proper.  Gaughan  vs.  Philadelphia^  1 19  Pa.,  503. 
29.  A  child  of  seven  years  of  age  may  be  a  trespasser,  and 
subject  to  the  rules  of  law  relating  to  trespassers.  The  owners 
of  a  private  lot  at  a  distance  from  the  highway  are  not  liable 
for  the  death  of  a  lad  trespassing  on  the  premises  who  fell  into 
an  exposed  well  and  was  drowned.  .  Gillespie  vs.  McGowan^ 
•  100  Pa,,  144.  30.  Parents  who  allow  a  young  child  to  go 
alone  and  unprotected  upon  the  public  streets,  near  a  place  of 
danger,  are  guilty  of  negligence.  Hampton  vs.  Bridgeport,  6 
Lancaster  Review,  25.  4  Montgomery  Co.,  201.  31.  While 
it  is  the  duty  of  the  driver  of  a  street  car  to  compel  trespassing 
boys  to  get  off  the  front  platform  of  the  car,  and  to  use  reason- 
able force  if  necessary,  yet  he  is  not  justified  in  compelling  a 
child  to  jump  off  the  car  while  it  is  in  motion.  HestonviUe  R. 
W,  Co.  vs.  Biddle,  24  W.  N.,  156.  32.  While  negligence 
cannot  be  imputed  to  a  child  of  six  years,  yet  it  may  be 
assumed  that  a  child  old  enough  to  be  trusted  to  run  at 
large,  has  discretion  enough  to  avoid  ordinary  danger. 
Where  such  child  attempted  to*  mount  the  front  platform 
of  a  car  in  motion,  while  the  driver  was  inside  collecting 
feres,  and  was  injured,  the  railroad  company  is  not  responsible 
therefor.  HestoiivUle  R,  W,  Co.  vs.  Connelly  88  Pa.,  520. 
33.  Where  without  the  permission  of  the  driver  of  a  street 
railway  car,  a  child  of  seven  years  of  age  rode  for  a  moment 
on  the  front  platform,  and  upon  his  hat  blowing  off  leaped 
after  it,  slipped  under  the  car  wheels  and  was  killed,  held, 
that  in  the  absence  of  proof  of  negligence  on  the  part  of  the 
driver,  damages  were  not  recoverable  against  the  company. 
Hestonville  R.  R.  vs.  Kelley,  102  Pa,,  115.  34.  A  nine-year- 
old  boy  jumped  on  the'  front  platform  of  a  horse-car  at  the 
invitation  of  the  driver,  who  subsequently  compelled  him  to 
get  off  while  the  car  was  in  motion,  resulting  in  his  fall  and 
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injury ;  held,  that  the  question  of  negligence  was  for  the  jury. 
Hestonville  R.  W,  Co.ws.  Grey,  i  Walker  513.  35.  The 
mere  &ct  that  a  child  of  tender  years  places  himself  in  a 
dangerous  position  on  a  railroad  track,  will  not  relieve  the 
railroad  company  from  liability  for  injury  to  the  child,  if 
negligence  of  the  company  has  contributed  to  the  injury. 
Johnson  \s.  R,  W,  Co.,  160  Pa.,  647.  36.  When  the  injury 
to  a  child  incapable  of  knowing  and  avoiding  danger  is 
caused  by  actual  negligence,  its  incapacity  shields  the  child 
from  responsibility.  If  there  be  no  negligence,  the  incapacity 
of  the  child  creates  no  liability  on  the  company.  When  a 
child  is  placed  in  danger  by  the  positive  act  of  its  guardian, 
this  is  contributory  negligence.  Kay  vs.  Penna.  R,  R.,  65 
Pa.|  269.  37.  The  measure  of  a  child's  responsibility  for 
contributory  negligence  is  his  capacity  to  see  and  appreciate  dan- 
ger ;  and  the  rule  is  that,  in  the  absence  of  clear  evidence  of  the 
lack  of  it  he  will  be  held  to  such  measure  of  discretion  as  is  usual 
in  those  of  his  age  and  experience,  the  measure  varying,  of 
course,  with  each  additional  year.  The  age  of  fourteen  is  sim- 
ply the  convenient  point  at  which  the  law,  founded  upon  expe- 
rience, changes  the  presumption  of  capacity,  and  puts  upon  the 
infant  the  burden  of  showing  his  personal  want  of  the  intelli- 
gence, prudence,  foresight  or  strength  usual  in  thdse  of  such 
age.  The  standard  remains  the  same,  to  wit,  the  average 
capacity  of  others  in  his  condition.  Kehlcr  vs.  Schwenk,  144 
Pa.,  348.  38.  A  child  six-and-a-half  years  old  cannot  be 
held  responsible  for  contributory  negligence.  A  railway  com- 
pany was  held  liable  in  damages  for  the  negligence  of  a  drunken 
driver  in  running  his  car  so  rapidly  as  to  run  over  a  child  who 
was  attempting  to  cross  the  track  at  a  travelled  street  crossing. 
Lombard  St,  R,  W,  Co.  vs.  Steinbart,  2  Pennypacker,  358. 
39.  Where  a  parent  permits  a  child  of  tender  years  to  engage 
in  a  dangerous  occupation,  such  parent  is  guilty  of  negligence 
J>er  se.  The  parent  owes  to  the  child  the  duty  of  protection, 
and  where  this  duty  is  neglected,  the  parent  is  said  to  be  in  pari 
delicto  with  a  negligent  defendant,  and  although  the  infant  may 
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recover  against  a  wrong-doer  for  an  injury  caused  partly  by  his 
own  imprudence,  the  parent  cannot.  McCool  vs.  Coal  Co.^ 
150  Pa.,  638.  5  C.  P.  Reporter,  269.  40.  A  child  of  ten 
years,  while  walking  on  a  railroad  track,  not  at  a  public  cross- 
ing, was  injured  by  an  unattached  car ;  being  a  mere  tres- 
passer, he  was  not  entitled  to  damages.  Mitchell  vs.  R,  R., 
132  Pa.,  226.  McMuUen  vs.  R.  R,  Idem,  107.  41.  Where 
a  boy  four  years  of  age,  permitted  by  his  parents  to  play 
in  the  street,  caught  hold  of  the  rear  brake  of  a  street  car> 
from  which  he  was  forcibly  removed,  and  running  across  a 
parallel  track  was  fatally  injured  by  a  car  approaching  in  the 
opposite  direction,  held,  that  the  act  of  the  conductor  in  driving 
him  off  the  first  car  was  not  the  proximate  cause  of  the  injury. 
Mack  vs.  R.   W.  Co,,  8  Pa.  County,  305.     20  Phila.,  207. 

42.  Railroad  companies  are  not  liable  for  injuries  inflicted  by 
passing  trains  to  persons  walking  on  their  tracks,  even  though 
such  persons  be  of  tender  years.  The  duty  of  railroad  com- 
panies to  them  is  no  greater  than  to  adults.  In  this  case,  a 
lad  of  ten  years  was  walking  on  the  outside  of  the  sleepers  of 
a  railroad  track,  when  alongside  these  was  a  broad  sidewalk  for 
pedestrians.     Moore  vs.  R,  R,,  11  W.  N.,  310.     99  Pa.,  305. 

43.  It  IS  true  that  negligence  cannot  be  imputed  to  one  who 
has  not  sufficient  capacity  and  discretion  to  understand  the  ' 
danger  and  to  use  the  proper  means  to  guard  against  it.  When, 
therefore,  an  injury  has  been  inflicted  upon  a  child  of  tender 
years,  the  incapacity  of  the  child  to  know  the  danger  and 
avoid  it,  shields  it  from  responsibility.  At  what  age  must  an 
infant's  responsibility  for  negligence  be  presumed  to  commence? 
This  question  cannot  be  answered  by  referring  it  to  a  juiy, 
which  would  give  a  mere  shifting  standard.  It  is  a  question 
of  law  for  the  court.  The  law  indicates  that  fourteen  in  males 
and  twelve  in  females  is  the  age  of  discretion.  After  fourteen 
an  infant  is  responsible  for  crimes  to  the  same  extent  as  an 
adult.  Naglevs.  R.  R.,  88  Pa.,  38.  44.  Where  a  boy  of 
fourteen  without  fault  on  his  part,  is  suddenly  placed  by  his 
employer  in  a  position  of  peril,  he  cannot  be  held  to  the  duty 
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of  quickly  deciding  and  acting  upon  the  wisest  course  to 
escape  the  danger.  Ncilson  vs.  Coal  Co.,  168  Pa.,  256. 
45.  In  an  action  by  a  father  against  a  bridge  company  to 
recover  damages  for  the  death  of  his  son,  scvgxi  years  old, 
caused  by  the  child  recklessly  venturing  to  walk  upon  a  gas 
pipe  running  along  the  side  of  the  bridge,  held,  that  though 
no  negligence  was  imputed  to  the  child,  owing  to  his  tender 
years,  that  there  could  be  no  remedy,  for  the  company  was  not 
bound  to  maintain  a  structure  that  would  prevent  the  possi- 
bility of  an  accident  to  a  child.  Oil  City  Bridge  Co.  vs,  Jack- 
son, 114  Pa,,  321.  46.  A  boy  of  ten  years  on  his  way  to 
school  walked  down  a  street  which  was  crossed  by  a  railway 
track.  When  next  seen  he  was  lying  under  the  wheels  of  a 
car  about  a  quarter  of  a  square  from  the  crossing.  There  was 
nothing  to  show  how  the  accident  happened.  It  was  shown 
that  the  train  could  have  been  readily  seen  for  a  long  distance 
from  the  crossing,  and  in  the  absence  of  proof  of  the  defend- 
ant's negligence,  the  court  ordered  a  non-suit  in  the  subsequent 
action  brought  by  the  father  for  damages.  Ogden  vs.  R.  i?.» 
23  W,  N,,  191.  47.  A  boy  of  fourteen  years  obtained 
employment  in  a  factory,  his  business  being  to  shove  tin  plates 
under  a  stamping  machine.  He  was  injured  and  lost  two  of 
his  fingers.  There  was  no  danger  in  this  particlar  machine 
that  was  not  as  obvious  to  a  boy  of  fourteen  as  to  an  adult. 
All  machinery  is  dangerous  if  not  properly  used.  If  boys  are 
not  allowed  to  use  machinery  until  they  have  become  accus- 
tomed to  its  use,  it  would  be  difficult  for  them  to  learn  any  useful 
trade  by  which  to  earn  a  livelihood.  A  non-suit  was  proper 
in  such  case.  O'Keefe  vs.  Thorn,  24  W.  N,,  379.  48.  If 
parents  permit  a  child  of  tender  years  to  run  at  large  without 
a  protector,  in  a  city  traversed  by  cars  and  other  vehicles,  they 
are  guilty  of  contributory  negligence  in  case  of  injury  to  the 
child.  Pittsburg  Railway  Co.  vs.  Pearson,  72  Pa,,  169. 
49.  Where  a  child  of  tender  years  is  allowed  to  ride  on  the 
front  platform  of  a  passenger  railway  car,  the  company  is 
responsible  for  the  negligence  of  the  driver    or  conductor. 
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Negligence  in  such  case  cannot  be  imputed  to  a  young  child, 
who  has  not  sufficient  capacity  or  discretion  to  understand  the 
danger  and  to  use  the  proper  means  to  guard  against  it. 
Pittsburg  R,  IV.  Co.  vs.  Caldwell,  74  Pa,,  424.  Crissey  vs. 
Hestonville  R.  W.  Co.,j$  Pa,,  83.  50.  No  negligence  can  be 
imputed  to  a  railroad  company  from  an  injury  to  a  child  who 
was  standing  on  the  curbstone  of  a  narrow  city  street,  and 
was  struck  by  the  axle  of  a  freight  car,  one  of  a  number  of 
cars  drawn  slowly  by  a  team  of  mules.  PAila.  &  Reading  R.  R. 
Ys.ffeil,  5  W.  N.,  91.  51.  If  parents  permit  a  child  of  tender 
years  to  wander  alone  on  the  street  it  is  negligence.  Such 
parents  could  not  recover  damages  in  such  case  for  an  injury 
to  the  child.  Yet  if  the  child  escapes  from  its  home  during 
the  temporary  absence  of  the  parents  and  without  their 
knowledge,  and  is  crushed  by  a  passing  vehicle  or 
train  of  cars  moving  with  great  speed,  we  cannot  charge 
such  parents  necessarily  with  negligence.  PAila.  &  Read- 
ing R.  R.  vs.  Long,  75  Pa,,  257.  52.  It  is  not  necessary 
negligence  for  parents  to  allow  their  seven-year-old 
daughter  to  cross  a  railroad  track  alone  in  going  to  school. 
The  question  whether  the  child  was  negligent  was  for. 
the  jury.  Penna,  R.  R.  vs.  Brooks,  2  Walker,  122, 
53.  When  a  child  of  tender  years  attempts  to  get  on  the 
front  platform  of  a  car  when  it  has  temporarily  stopped, 
but  neglects  to  signal  to  the  driver  or  conductor,  and  is  injured 
by  the  starting  of  the  car  in  its  ordinary  course,  there  can  be 
no  recovery  of  damages  from  the  railway  company,  where 
there  is  no  evidence  that  he  was  seen  by  either  the  driver  or 
conductor.  Pitcher  ws.R.  JV.  Co.,  154  Pa,,  560.  54.  A  boy 
of  eleven  years  of  age,  who  is  a  passenger  in  a  street  car,  and, 
without  leave,  leaps  from  the  front  platform  while  the  car  is  in 
motion,  is  guilty  of  contributory  negligence,  and  cannot  recover 
for  injuries  thereby  received.  Purtell  vs.  R.  W.  Co.,  3  Pa. 
County,  273.  55.  While,  undoubtedly,  a  conductor  of  a 
street  railway  car  would  not  be  justified  in  forcing  a  trespass- 
ing child,  in  this  case  a  newspaper  boy,  to  jump  from  the  plat- 
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form  of  a  moving  car,  he  had  a  right,  as  soon  as  the  car  should 
stop,  to  hasten  the  boy's  exit  in  order  to  facilitate  the  admis- 
sion of  passengers.  Pushing  his  arm  was  not  a  wanton  or 
malicious  act.  Pfdla.  Traction  Cb.  vs.  Orbann,  iigPa.,  47. 
56.  A  child's  capacity  is  the  measure  of  his  responsibility.  If 
he  has  not  the  ability  to  foresee  and  avoid  danger,  negligence 
will  not  be  imputed  to  him.  Phila.  &  Wilmington  R.  R.  vs. 
Layer,  112  Pa.,  414.  57.  As  a  general  rule,  a  child  of  six 
years  of  age  cannot  be  charged  with  contributory  negligence. 
There  may  be  cases,  however,  when  a  child  of  that  age  would 
be  guilty  of  such  negligence,  a  bright,  intelligent  boy,  where 
he  knows  there  is  danger,  or  has  been  warned  of  it,  and  per- 
sists in  standing  in  it.  Rummele  vs.  Heating  Co.,  2  Monaghan, 
10 1.  58.  No  case  has  yet  gone  to  the  length  in  this  state  of 
deciding,  that  for  a  child  to  be  upon  the  street  is  negligence 
per  se  on  the  part  of  the  parent.  Parents  should  see  that 
their  children  of  tender  years  when  on  the  streets  are  properly 
protected,  so  that  they  shall  not  needlessly  run  into  danger. 
Whether  such  care  has  been  bestowed  is  a  question 
for    a    jury.      Reinike  vs.    Traction    Co.,    31    W.    N.,   472. 

59.  It  has  been  repeatedly  decided,  that  a  child  of  tender  years 
may  be  a  trespasser,  and  be  subject  to  the  consequences  of 
his  trespass,  so  that  it  may  preclude  recovery  for  his  injury  or 
death,  even  though  negligence  be  not  imputable  to  him.  In 
the  present  case,  a  boy  of  six  years  attempted  to  ride  upon  a 
ball  which  was  used  in  connection  with  a  chain  to  hoist  mate- 
rial in  a  mill.  He  was  a  trespasser,  in  every  sense  of  the  word, 
as  the  ball  and  chain  were  never  used  for  the  conveyance  of 
persons.  He  fell  from  the  ball  and  was  killed,  and  his  death 
was  caused  solely  by  his  own  rash  and  reckless  act  while  in  a 
place  he  had  no  right  to  be.     Rodgers  vs.  Lees,  140  Pa.,  475. 

60.  If  the  plaintiff,  in  an  action  to  recover  damages  for  injuries 
to  a  minor  son,  knew  that  the  employment  in  which  the  son 
was  injured  was  dangerous,  but  permitted  him  to  remain  in  it 
without  objection,  he  is  chargeable  with  contributory  negli- 
gence, and  is  not  entitled  to  recover.      Schwenk  vs.  Kehler^ 
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122  Pa.,  67.  22  W.  N.  C,  442.  36  Pittsburg  Journal^ 
371.  61.  The  owner  of  an  outhouse,  the  wall  of  which 
abutted  upon  an  alley  where  children  were  wont  to  congre- 
gate on  their  way  to  a  factory,  is  liable  in  damages  for  aa 
injury  to  a  child  occasioned  by  the  fall  of  the  wall,  which  had 
long  needed  repair.  The  fact  that  the  child  entered  the  alley 
through  an  open  gate  without  permission  made  no  difference. 
The  owner  of  the  outhouse  should  not  have  allowed  so  dan- 
gerous a  trap  in  a  place  near  to  a  frequented  highway.  Schil- 
Ungws,  Abemethy,  112  Pa.,  437.  62.  In  the  case  of  a  pas- 
senger on  a  railway  car,  obviously  incompetent  from  extreme 
youth  to  exercise  proper  judgment  or  discretion  for  his  own 
safety,  it  is  the  conductor's  duty  to  exercise  the  highest  degree 
of  vigilance  consistent  with  the  discharge  of  his  ordinary 
duties.  When  a  boy  of  eight  years,  without  the  knowledge 
of  the  conductor,  pushed  through  a  crowded  car  to  the  front 
platform,  where  he  was  injured  without  fault  of  the  company's 
employees,  it  was  error  to  submit  the  question  of  defendant 
company's  negligence  to  the  jury.  Sandfard  vs.  R.  W.  Co.y 
136  Pa.,  85.  63.  The  case  is  properly  submitted  to  a  jury 
of  a  boy  eight  years  of  age,  who  was  upon  the  front  platform 
of  a  street  car  disputing  with  the  conductor  about  a  transfer 
ticket,  and  being  frightened  by  the  latter,  jumped  off  the  car 
and  was  injured.  Sandford  vs.  R,  R.,  153  Pa.,  300.  64.  A 
child  six  years  of  age,  accustomed  to  board  the  cars  of  a  street 
railway  while  in  motion,  for  the  purpose  of  selling  water 
thereon,  fell  from  the  front  platform  and  was  killed  by  being 
run  over.  Held,  that  the  child  was  guilty  of  contributory 
n^Iigence.  Smith  vs.  R,  IV,  Co.,  13  Phila.,  6.  92  Pa.,  450, 
65.  A  child  of  tender  years  cannot  be  held  responsible  for 
contributory  negligence.  In  the  present  case,  a  child  of  four 
years,  while  crossing  or  playing  in  the  street,  was  run  over  by 
a  beer  wagon  which  was  being  driven  at  a  rapid  gait,  the  driver 
himself  being  intoxicated  at  the  time  and  asleep  on  his  seat 
It  was  a  question  for  the  jury  whether  the  negligence  of  the 
defendant  caused  the  injuries.     Summers  vs.  Breiving  Co,,  145 


330  THE    LAW     OF    NEGLIGENCE 

Children —  Continued. 

Pa.,  129.     66.  In  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  to  a  child  often  years,  who,  after 
looking  and   listening,  and   neither  seeing   nor   hearing  an 
approaching  train,  ran  on  the  track  at  a  public  crossing,  in 
quest  of  his  hat,  and  was  injured,  held,  that  it  was  for  the  jury 
to   decide,  whether  the  bell   of  the  engine  was    rung  and 
the  whistle  blown   on  the  approach  to  the  crossing.      Wil- 
son vs.  R,  R,,  132  Pa,,  27.     67.  Parents  who  suffer  their 
young  children  to  wander  along  the  tracks  of  a  railroad,  where 
they  are  killed  by  passing  trains,  are  guilty  of  such  contribu- 
tory negligence  as  will  prevent  a  recovery  of  damages.     The 
track  of  a  railroad  is  a  known  place  of  danger.    A  parent  owes 
a  reasonable  duty  of  protection  to  his  children,  and  cannot 
cast  the  whole  of  that  duty  upon  strangers.     If  he  permits 
them,  when  of  tender  years,  to  wander  off  in  places  of  known 
<ianger,  and  by  reason  thereof  an  accident  occurs  to  them,  he 
has  no  just  claim  to  make  others  bear  the  consequences  of  his 
own  neglect.      Westerberg  vs.  R.  R.,  142  Pa,,  473.     Breck- 
inridge vs.  Bennett,  7  Kulp,  95.     68.  In  an  action  against  a 
mine   owner  by  a  father  to  recover  damages  for  the  death 
of  his  son,   fourteen    years   of  age,   it  is   proper  to  submit 
the    question   of   the    plaintifTs   contributory  negligence  to 
the  jury,  where  the  evidence  is  conflicting,  whether  the  father 
permitted  the  boy  to  work  in  a  dangerous  part  of  the  mine, 
without  using  any  precautions  to  protect  him  from  danger. 
Weaver  vs.  Ise/in,  161  Pa,,  386.    69.  In  this  case  a  boy  often 
years  of  age  was  stealing  a  ride  on  the  front  platform  of  a  street 
'Car  after  having  been  repeatedly  warned  and  put  off  by  the  driver- 
The  car  was  crowded,  mostly  with  women  and  children,  and 
the  driver  could  not  give  his  whole  attention,  there  being  no 
conductor,  to  the  boy  who  had  repeatedly  disregarded  his 
warnings  to  get  off  the  car  when  it  stopped.     He  fell  and  was 
run  over  by  the  car,  although  many  boys  of  that  age  know 
more  about  getting  on  and  off  a  horse  car  than  men  of  seventy. 
To  allow  the  boy  to  recover  damages  under  such  circumstances 
would  be  a  mockery  of  justice.     Wrasse  vs.  Traction  Co.^  146' 
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Pa.,  426.  70.  Railroad  companies  are  not  liable  for  any 
injury  to  children  of  tender  years,  while  trespassing  on  their 
tracks,  or  to  their  parents,  for  less  than  wanton  or  intentional 
injury.  Woodbridge  vs.  R.  R.,  5  Luzerne  Law  Times,  N.  S., 
67.  16  W.  N.  C,,  55.  105  Pa.,  460.  C/ark  vs.  R.  R.,  i 
W.  N.  C,  315.    33  Pittsburg  Journal,  57. 

Churches. 

I.  Neglect  to  retain  allegiance.  A  church,  endowed 
in  connection  with  an  ecclesiastical  organization,  or  in  subor- 
dination to  it,  cannot  unite  with  another  organization  or  become 
independent.  A  religious  society  is  but  a  trustee  of  a  charity, 
and  a  court  of  equity  will  prevent  the  division  of  property  held 
in  trust.  Roski's  Appeal,  69  Pa.,  462.  Jones  vs.  Wadsworthy 
II  Phila.,  227. 

II.  Neglect  TO  hold  WORSHIP,  i.  Occasional  religious 
services,  held  in  the  parsonage  of  a  church,  situate  on  the  same 
lot  of  ground  as  the  church  edifice,  do  not  make  it  a  regular 
place  of  stated  worship,  such  as  is  exempt  from  taxation.  Wood 
\^,  Moore,  i  Chester  Co.,  265.  2.  When  a  church  building 
ceases  to  be  used  as  an  actual  place  of  religious  worship,  its 
exemption  from  taxation  ipso  facto  ceases.  It  is  the  use,  not 
the  building,  which  defines  the  exemption.     Moore  vs.  Taylor, 

147  Pa.,  481.    Muller  vs.  Comm,,  9  Lancaster  Bar,  152. 

III.  Neglect  in  subscription  to.  i  .  A  promise  in  writing 
to  pay  a  certain  sum  towards  the  erection  of  a  church,  made 
without  consideration,  and  where  it  does  not  appear  that  others 
were  induced  to  subscribe,  or  that  any  work  was  undertaken 
on  the  faith  of  it,  is  rendered  void  by  the  death  of  the  prom- 
isor within  one  month  after  its  date,  under  the  act  of  April  26, 
1855.  Reitnensnydervs,  Cans,  no  Pa.,  17.  2.  A  subscription 
made  on  Sunday  towards  the  erection  of  a  church  is  a  charitable 
act  not  prohibited  by  the  act  of  1794,  and  an  action  will  lie 
to  enforce  its  payment.  Dale  vs.  Knapp,  2  York  Record,  137. 
29  Pittsburg  Journal,  75.  98  Pa. ,  3  89 .  3 .  An  action  may  be 
maintained  on  a  promise  to  subscribe  a  certain  amount  towards 
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the  building  of  a  church,  where  the  congregation,  within  a 
reasonable  time,  have  erected  a  suitable  edifice.  Ryerss  vs. 
Congregation,  33  Pa*,  114. 

IV.  Neglect  to  reverence  Christianity.  The  laws  and 
institutions  of  Pennsylvania  are  built  on  the  foundation  of  rever- 
ence for  Christianity.  The  religion  revealed  in  the  Bible  is  not  to 
be  openly  reviled,  ridiculed  or  blasphemed  to  the  annoyance  of 
sincere  believers.  A  bequest  to  an  infidel  society  to  be  here- 
after incorporated  is  void.     Zeisweiss  vs.  James ^  63  Pa.,  465. 

V.  Neglect  TO  TAX.  i.  Ground  upon  which  a  church 
is  being  erected,  and  which  has  never  been  used  as  a  regular 
place  of  worship,  is  not  exempt  from  taxation  under  the  act  of 
1874.  Erie  Co.  vs.  The  Bishop,  13  Phila.,  509.  2.  The  land  upon 
which  a  church  is  being  erected  is  not  exempt  from  taxation 
under  the  act  of  May  14.  1874,  which  exempts  churches  or 
other  regular  places  of  stated  religious  worship  from  tax.  It  is 
the  use,  not  the  building,  which  defines  the  exemption.  It  must 
be  a  present  use,  not  merely  one  in  contemplation.  A  build- 
ing intended  for  a  church  may  never  be  finished,  or  its  use  may 
be  changed.  Mullen  vs.  Commissioners,  85  Pa.,  288.  6 
Luzerne  Register,  256.  3.  The  mere  fact  that  a  part  of  a 
building  erected  for  religious  worship  is  used  as  a  parsonage, 
does  not  render  the  part  so  used  liable  to  taxation.  Northafnp- 
ton  vs.  Church,  i  Northampton  Co.,  236.  4.  A  parsonage, 
though  erected  on  ground  appurtenant  to  a  church,  but  not  a 
part  thereof,  is  not  exempt  from  taxation.  Our  Savior's 
Church  vs.  Montgomery  Co.,  29  Pittsburg  Journal,  5. 

VI.  Neglect  of  trustees.  A  church  cannot  be  bound 
by  the  action  of  the  trustees  beyond  the  express  powers 
granted  by  the  members.     Miller  vs.  The  Church,  4  Phila.,  48. 

Cities.     See  **  Municipal  Corporations." 

Clergy, 

I.  Neglect  to  perform  ecclesiastical  duties.  The 
neglect  of  a  merely  religious  or  ecclesiastical  duty  cannot  be 
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made  the  subject  of  an  action  by  persons  who  allege  they  have 
been  injured  by  such  neglect.  Stack  vs.  O'Hara^  i8 
W.N.,  137. 

II.  Neglect  by  marrying  a  minor.  It  is  no  defence 
that  the  clegyman  misconceived  the  age  of  the  person  married. 
The  law  has  furnished  a  guide  for  doubtful  cases,  by  which  a 
minister  or  magistrate  may  proceed  securely.  The  consent  of 
the  parents  should  be  obtained.  Donahue  vs.  Dougherty, 
5  R.,  124. 

Codicil. 

I.  Neglect  to  sign.  Where  a  will  is  complete  in  itself 
and  signed  by  the  testator,  an  addition  after  the  signature, 
not  signed  by  him,  must  be  regarded  as  an  unexecuted 
codicil,  and  will  not  render  the  whole  will  invalid.  Smith's 
Estate,  9  Pa.  County,  333. 

II.  Neglect  in  interpreting,  i.  A  codicil,  even  where 
the  words  appear  to  be  free  from  ambiguity,  will  be  interpreted 
in  the  light  of  the  general  scheme  of  the  will.  Phillips^  Estate, 
30  W.  N.,  241.  2.  A  will  and  codicil  are  to  be  construed 
together  as  forming  one  testamentary  act,  but  the  terms  of  the 
will  are  not  to  be  read  into  the  codicil  perforce.  Fry's  Estate, 
2  Pa.  Dist,  426. 

III.  Neglect  to  attach  to  the  will.  A  will  and 
codicil,  though  written  on  separate  pieces  of  paper  and 
executed  at  different  times,  constitute  but  one  instrument  in 
law.  The  codicil  is  an  addition  to  the  will,  and  when  properly 
executed  becomes  part  of  it.  All  testamentary  papers  should 
be  probated  together.     Pepper^ s  Estate,  148  Pa,,  5. 

IV.  Neglect  to  accompany  will.  When  a  codicil  is 
capable  of  subsisting  independently,  the  construction  of  the 
will  to  which  it  refers  will  not  revoke  it.  Defect  in  proof  by 
subscribing  witnesses  may  be  supplied.  Stnith's  Estate,  3  C. 
P.  Reporter,  212.  34  Pittsburg  Journal,  228.  Lowe's  Estate, 
35  Pittsburg  Journal,  181.    4  Lancaster  Review,  55. 

V.  Neglect  to  produce  will.     A  paper  in  form  of  a. 
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codicil  may  be  admitted  to  probate  as  a  will,  no  other  testa- 
mentary paper  having  been  found.  Lowe's  Estate,  5  Lancaster 
Review,  29. 

VI.  Neglect  in  cancelling.  In  the  case  of  a  will  and 
codicil,  where  the  concluding  words  of  the  codicil  and  the 
name  of  the  testator  attached  thereto  are  torn  off,  the  name 
and  seal  to  the  will  remaining  entire,  held,  that  the  codicil  was 
cancelled  by  the  act  of  tearing,  and  it  lay  upon  the  party  seek- 
ing to  establish  it  to  show  that  the  cancellation  was  done  by 
accident  or  mistake,  or  without  an  intention  to  revoke.  The 
legal  presumption  is,  that  the  tearing  was  done  purposely  by 
the  testator  himself.     Cook's  Will,  5  Clark,  i. 

Collateral  Inheritance  Tax. 

I.  Neglect  to  assess,  i.  Under  the  act  of  May  6, 
1887,  the  liability  of  the  tax  is  to  be  ascertained,  not  by  the 
amount  of  the  legacy,  but  by  the  clear  value  of  the  estate 
passing  to  those  not  exempted  from  taxation.  HowelTs 
Estate,  147  Pa.,  164.  2.  The  exemption  of  estates  less  than 
$250  from  payment  of  the  collateral  inheritance  tax,  refers  to 
the  whole  estate,  and  not  to  legacies,  devises  or  distributive 
shares  carved  therefrom.  Mixter's  Estate,  28  W.  N.,  182. 
3.  The  share  of  an  adopted  child  is  liable  for  collateral  inher- 
itance tax.      Wayne's  Estate,  18  Phila.,  33. 

II.  Neglect  in  assessing,  i.  The  actual  situs  of  per- 
sonal property  which  has  a  visible  and  tangible  existence,  and 
not  the  domicil  of  the  owner,  determines  the  state  in  which  it 
may   be  taxed.     Comm,   vs.    Small,   5    York    Record,    132. 

2.  This  tax  is  imposed  only  upon  the  estate  owned  by  a 
decedent  at  the  time  of  his  death,  and  not  upon  the  interest  or 
income  subsequently  arising.     Miller's  Estate,   19  Phila.,  61. 

3.  All  property  of  the  citizen  within  the  state  may  be  taxed, 
and  all  such  property  outside  the  state  as  in  law  follows  the 
person  or  domicil  of  the  owner,  such  as  bonds  and  mort- 
gages or  money  at  interest,  no  matter  where  situate.  But  real 
estate  is  not  drawn  to  the  person  or  domicil  of  the  owner, 
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for  taxation  or  any  other  purpose,  and  hence  cannot  be  taxed 
outside   of  the  jurisdiction   where   it  is   situate.      Bittinget^s. 
Estate,  129  Pa.,  345. 

III.  Neglect  to  collect.  After  the  expiration  of 
twenty  years  from  the  death  of  a  party,  the  collateral  inher- 
itance tax  on  his  estate  is  presumed  paid.  This  is  so,  whether 
the  estate  passes  into  actual  enjoyment  directly,  or  remotely 
upon  the  termination  of  an  intervening  life  estate  or  term  of 
years.  Both  the  life  estate  and  the  estate  of  the  remainder- 
man are  liable  to  the  tax.  The  tax  on  the  life  estate  is  paid 
out  of  the  income.  Mellon' s  Appeal,  i8  W,  N.,  544.  1 14  Pa.^ 
564.     Christian's  Estate,  18  W.  N.,  88. 

IV.  Neglect  by  evading.  The  owner  of  an  estate  can- 
not defeat  the  law  of  April  7,  1826,  by  any  device  which 
secures  to  him  for  life  the  income,  profits  and  enjoyment  of 
his  estate.  The  inheritance  tax  law  can  only  be  defeated  by  a 
conveyance  which  parts  with  the  possession,  title  and  enjoy- 
ment during  the  grantor's  lifetime.     Reish  vs.   Contm,,    106 

Pa,,  521. 

V.  Neglect  to  owe.  i.  The  proceeds  of  the  sale  of  land^ 
situated  here,  made  by  direction  of  a  testator  domiciled  abroad^ 
and  given  to  collaterals,  is  not  subject  to  collateral  inheritance 
tax.  The  situs  of  personal  property  follows  the  domicil  of  the- 
owner.  Coleman's  Estate,  ^oY\XXshMrg]oumdl,  212,  2.  Under 
the  act  of  May  6,  1887,  choses  in  action  belonging  to  the 
estates  of  non-residents  are  not  subject  to  taxation.  Del 
Busto's  Estate,  6  Pa.  County,  289. 

VI.  Neglect  to  pay.  i.  Where  an  award  of  the  amount 
of  the  inheritance  tax  on  a  pecuniary  legacy  is  made  to  an 
executor,  and  he  neglects  to  pay  the  tax,  he  is  personally 
liable  for  non-payment  of  the  same.  Allen's  Estate,  9  Pa. 
County,  328.  2.  When  an  executor  neglects  to  pay  the  col- 
lateral inheritance  tax  awarded  at  the  audit  of  his  account,  he 
is  properly  chargeable  with  the  penalty  imposed  by  the  state 
for  the  delay  ;  but  when  no  award  has  been  made,  and  the 
tax  is  properly  paid   by  another   person,    he   is   under   no* 
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liability  whatever.  Aliens  Estate,  20  Phila.,  10 1.  3.  It  is  the 
duty  of  executors,  where  a  part  of  the  estate  cannot  be  settled 
up  within  the  year,  to  estimate  the  amount  thus  suspended, 
and  pay  the  collateral  inheritance  tax  on  the  balance,  other- 
wise they  are  chargeable  with  interest  thereon  at  the  rate  of 
twelve  per  cent  per  annum.  Avery's  Estate^  34  Pa.,  204. 
4.  The  Act  of  May  4,  1855,  giving  an  adopted  child  a  right 
to  inherit,  does  not  exempt  him  from  the  payment  of  the 
collateral  inheritance  tax.  Comm.  vs.  Nancrede^  32  Pa., 
389.  5.  The  collateral  inheritance  tax  cannot  be  evaded  by 
conveyance  by  collateral  heirs  to  one  whose  right  of  succes- 
sion is  not  subject  to  the  tax.  A  collateral  or  stranger  may 
waive  all  claims  to  share  in  the  decedent's  bounty,  but  the  tax 
remains  due  and  payable.  Frank's  Estate,  20  Phila.,  139. 
6.  Where  neither  the  personal  property  taxed  nor  the  dornidl 
of  its  owner  is  within  this  state  at  the  time  of  his  death ,  such 
property  is  not  subject  to  a  collateral  inheritance  tax.  No 
temporary  sojourn  in  a  foreign  country  will  change  a  man's 
domicil.  Hood's  Estate,  21  Pa.,  106.  7.  Where  the  com- 
monwealth has  receipted  in  full  for  a  collateral  inheritance  tax, 
and  subsequently  discovers  that  by  mistake  certain  property 
had  been  omitted  from  the  assessment,  held,  that  the  state  was 
not  entitled  to  interest  until  after  demand  made.  Brewer's 
Estate,  33  Pittsburg  Journal,  114.  8.  Where  the  failure  to 
pay  the  tax  promptly  is  caused  by  an  honest  doubt  as  to  the 
liability,  the  penalty  for  non-payment  should  not  be  exacted. 
Sprankle  vs.  Comm,,  2  Walker,  420.  9.  The  right  of  the 
commonwealth  to  this  tax  is  not  to  be  defeated  by  a  transfer 
of  title  to  the  property  during  the  lifetime  of  the  owner,  if  the 
enjoyment  of  the  property  conveyed  is  not  intended  to  take 
effect  until  the  death  of  the  grantor.     Line's  Estate,  155  Pa., 

27^.      Reish   vs.    Comtn.,   32    Pittsburg    Journal,    481. 

10.  Where  a  will  gives  an  estate  to  the  testator's  widow,  upon 
the  express  condition  that  she  pay  certain  legacies  to  collateral 
relatives,  the  gifts  to  the  legatees  are  direct,  and  are  subject  to 
the  collateral  inheritance  lax.     Nieinan's  Estate,  131  Pa.,  346. 
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II.  In  order  to  render  personal  property  of  a  decedent  liable 
to  collateral  inheritance  tax,  under  the  laws  of  this  state,  it 
must  have  a  sitiLS  within  the  commonwealth.  The  bonds  of 
the  United  States,  no  matter  where  deposited,  cannot  be  said  to 
have  a  situs  different  from  the  domicil  of  their  owner. 
OrctOts  Appeal^  97  Pa.,  179.  12.  The  inheritance  tax  upon 
an  estate  in  remainder  is  not  demandable  until  the  time  of 
enjoyment  arrives.  Wharton's  Estate^  14  Phila.,  279.  Fagely's 
Estate,  Northumberland  Co.  News,  319. 

Collateral  Securities. 

I.  Neglect  of  creditor  to  protect.  When  the  col- 
lateral is  lost  by  the  insolvency  of  the  debtor  in  it,  through 
the  supine  negligence  of  the  creditor,  he  must  account  for  the 
loss  to  his  own  debtor.     Hanna  vs.  Holton,  78  Pa.,  334. 

II.  Neglect  to  produce  or  account  for.  Where  an 
action  is  brought  to  recover  a  debt  for  which  collateral  security 
has  been  given,  it  is  incumbent  on  the  plaintiff  either  to  pro- 
duce and  restore  the  collateral  security  or  to  account  satisfac- 
torily for  its  non-production.     Stuart  vs.  Bigler,  98  Pa.,    80. 

III.  Neglect  TO  COLLECT,  i.  Where  a  party  transfers 
a  collateral  security  to  another,  it  is  the  latter's  duty  to  realize 
upon  it  on  being  requested  so  to  do,  and  if  he  neglects  attempt- 
ing to  collect  it  when  it  is  of  value,  and  it  afterwards  becomes 
worthless,  he  is  liable  for  its  loss.  Hanna  vs.  Holton^  i  Fos- 
ter, 309.  2.  In  an  action  on  a  guarantee,  it  is  a  good  defence, 
that  collateral  securities  assigned  by  the  principal,  at  the  time 
of  making  the  guarantee,  to  secure  the  same  debt,  have  been 
lost  through  the  plaintiff's  want  of  diligence.  Kemmerer  vs. 
Wilson,  31  Pa.,  no.  3.  The  holder  of  a  note  received  as 
collateral  security,  is  bound  to  employ  reasonable  diligence  in 
its  collection,  and  a  conversion  of  it  into  a  less  security  is  such 
misuse  of  it  as  makes  him  responsible  to  the  original  debtor. 
MuirJuad  \s.  Kirkpatrick,  21  Pa.,  237.  Sellers  vs.  Jones,  22 
Pa.,  423.     4.  A  creditor,  to  whom  a  bond  or  chose  in  action 

has  been  assigned  as  collateral  security  must  employ  reason- 
22 
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able  diligence  in  its  collection  and  application  in  payment  of 
his  debt.  If  he  converts  into  a  less  security  or  through  supine 
negligence  suffers  it  to  be  lost,  he  is  accountable  to  his  debtor 
for  such  loss.  McQueen's  Appeal,  104  Pa.,  595.  5.  If  a 
note  be  taken  by  a  vendor  of  goods  with  an  agreement  that  he 
will  endeavor  to  collect  it  or  return  it,  it  does  not  imply  he  is 
bound  to  proceed  to  a  suit,  nor  is  he  liable  for  negligence,  even 
though  it  be  shown  a  recovery  might  have  been  had.  Mullen 
vs.  Morris,  2  Pa,,  85.  6.  By  taking  collaterals  to  be  used 
towards  the  extinguishment  of  a  debt,  a  creditor  is  bound  to 
use  due  diligence  in  pursuing  and  collecting  them,  and  if 
guilty  of  neglect,  may  make  himself  chargeable  to  the  debtor, 
even  beyond  the  amount  of  the  original  indebtedness.  Wil- 
tiamson  ws,  McClure,  37  Pa.,  410. 

IV.  Neglect  OF  HOLDER,  i.  If  the  holder  of  collaterals 
purchase  them  at  his  own  public  sale,  although  the  sale  is 
entirely  regular,  he  still  holds  them  subject  to  the  original 
trust,  and  cannot  sue  upon  them  after  his  debt  is  paid.  Hes- 
tonville  R.  W,  f7<?.  vs.  5-&>/^&,  3  Brewster,  257.  2.  The  holder 
of  collateral  securities  with  power  to  sell  them  for  his  debt,  is 
not  bound  to  obtain  the  highest  possible  price  for  them,  but 
must  exercise  common  prudence  and  good  faith  in  their  man- 
agement and  conversion.  A  creditor  who  sells  collateral 
deposited  with  him,  after  refusing  to  accept  the  amount  of  his 
debt  and  surrender  the  collateral,  is  guilty  of  an  unlawful  con- 
version of  the  property,  and  the  measure  of  damages  is  the 
value  of  the  collateral  at  the  time  of  the  sale.  Merchants* 
Bank  vs.  Glue  Co,,  164  Pa.,  i.     Blood  vs.  Dime  Savings  Co,^ 

Idem,  95. 

V.  Neglect,  by  which  lost.  When  collaterals  are 
placed  in  the  hands  of  a  creditor,  and  are  lost  by  his  negli- 
gence, the  debt  is  extinguished  ;  where  they  are  not  accounted 
for,  he  is  chargeable  with  their  value.  Bank  vs.  Peabody,  20 
Pa.,  454. 

VI.  Neglect  in  levying  upon.  Where  the  stock  of  a 
corporation  is  assigned  to  the  corporation  itself  as  collateral 
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security  for  a  loan,  the  title  of  the  assignor  to  the  stock  is  so 
bx  divested  that  it  cannot  be  sold  under  an  execution  against 
him.    Early  &  Lane's  Appeal,  89  Pa.,  411. 

VII.  Neglect  to  re- assign.  Where  the  holder  of  col- 
lateral securities  fails  to  re-assign  upon  payment  of  the  debt, 
the  statute  of  limitations  begins  to  run  as  against  an  action  for 
damages  for  failure  to  re-assign,  from  the  time  of  the  payment 
of  the  debt.      Wambold  vs.  Hoover^  1 10  Pa.,  9. 

VIII.  Neglect  to  sell.  i.  Where  a  creditor  holds 
stock  as  security  for  a  note,  he  is  not  bound  at  the  maturity 
of  the  note  and  its  non-payment  to  sell  the  stock  without 
notice  from  the  debtor  directing  him  to  do  so.  O'Neill  vs. 
Wldgham^  S7  Pa.,  394.  2.  When  a  debtor  requests  his 
creditor  to  sell  certain  stock  which  he  has'  transferred  to  him 
as  collateral  security,  and  which  at  the  date  of  the  request,  is 
of  more  than  sufficient  value,  at  market  price,  to  pay  the  debt, 
and  the  creditor  fails  to  do  so,  he  does  so  at  his  own  risk. 
Mo(^e  vs.  Brooks,  2  Pa.  County,  619. 

IX.  Neglect  in  selling.  i.  In  the  absence  of  an 
agreement  to  that  effect,  the  holder  of  collateral  securities  can- 
not sell  them  before  the  maturity  of  the  debt  for  which  they 
are  so  held.  Berg  \^.  Foster,  32  Pittsburg  Journal,  185. 
2.  The  holder  of  a  collateral  security  cannot  sell  it  without 
first  giving  notice  to  the  pledger  that  he  may  have  an  oppor- 
tunity to  redeem  it.  Nor  can  he  appropriate  it  in  satisfaction 
of  the  debt  at  his  own  option,  unless  authorized  to  do  so  by 
the  terms  of  the  agreement.  The  sale  of  a  collateral  security 
must  be  public,  and  there  must  be  notice  of  the  time  and  place 
of  sale.  Conyngham's  Appeal,  57  Pa.,  474.  Sitgreaves  vs. 
5a«i,49Pa.,  359. 

X.  Neglect  in  purchasing.  A  creditor  who  sells  col- 
laterals, pledged  as  security  for  his  claim,  and  purchases  them 
himself,  although  at  public  sale,  will  hold  them  after  the 
sale  as  before,  as  security  only.  Register  vs.  Sellers,  19 
Phila.,  446. 


i 
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Collision. 

I.  Neglect  in  canal-boats.  By  act  of  1826,  on  canal- 
boats  approaching  each  other,  the  ascending  boat  shall  grant 
the  right  of  way  to  a  descending  one.  Both  moving  boats 
must  avoid  collision  with  a  third  boat  moored  to  the  bank. 
Sheerer  vs,  Kissinger,  i  Pa.,  44. 

II.  Neglect  in  management  of  vessel.  Where  col- 
lison  occurs  between  two  steamboats  on  river  or  sea,  and  it  be 
proved  that  both  vessels  are  blameless  of  negligence,  no  one 
should  be  responsible.  Otherwise,  the  carrier  vessel  shall  be 
responsible  to  the  bailor,  and  seek  its  redress  against  the  ves- 
sel causing  the  injury.  A  loss  by  collison  without  fault  on 
the  part  of  the  carrier  boat  is  covered  by  the  exception  in  the 
bill  of  lading  of  "  unavoidable  dangers  of  river  navigation,** 
and  the  carrier  is  not  liable,  even  though  the  collision  was 
caused  by  the  negligence  of  those  navigating  the  other  vessel. 
Ifays  vs.  Kennedy,  3  Grant,  351. 

III.  Neglect  of  railroad  car  conductor.  The 
owners  of  railroad  cars  are  liable,  as  common  carriers,  for 
injuries  to  passengers  sustained  through  the  carelesness  of  a 
conductor  in  not  signalling  an  approaching  mail  train,  which 
ran  into  the  rear  of  an  accommodation  train,  which  was  at  a 
standstill  on  the  same  track.  Peters  vs.  Rylands,  20  Pa.,  497. 
/?.  R,  vs.  McCloskey,  23  Pa.,  526. 

Colleges. 

Neglect  to  pay  taxes.     Buildings  owned  by  an  incor- 
porated college,  located  on  the  college  grounds,  and  occupie 
as  residences  by  professors  or  employees  of  the  institution  ar 
embraced  in  the  exemption  from  taxation  granted  to  colleges 
by  the  act  of  May  14,  1874.     Northampton  Co,  vs.  Lafayette 
College,  128  Pa.,  132. 

Commissions  in  Money. 

I.  Neglect  to  allow,  i.  Where  a  guardian  has  &iled 
to  keep  a  separate  account  of  his  ward's  estate,  but  has  trusted 
to  loose  memoranda  which  he  has  mislaid,  he  will  not  be 
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allowed  commissions.  Sauters  Estate,  6  W.  N.,  95.  2.  The 
usual  commissions,  allowed  to  an  executor  on  the  proceeds  of 
the  sale  of  real  estate  are  two  and  one-half  per  cent.,  and  on  other 
receipts  five  per  cent.,  and  they  should  not  be  varied  except  for 
cause.  Skinner's  Estate,  4  Phila.,  189.  3.  Commissions  are  given 
as  compensation  for  labor  and  responsibility,  and  where  neither 
the  one  has  been  performed  nor  the  other  incurred,  there  is 
nothing  to  be  compensated.  While  a  percentage  on  the  trust 
estate  is  constantly  spoken  of  and  used  because  of  its  conve- 
nience, yet  it  is  compensation,  nothing  more  or  less,  that  is 
steadily  kept  in  view.  The  proper  course  is  to  ascertain  what 
the  services  of  the  trustee  have  been  actually  worth,  and  to 
award  a  fair  and  just  compensation  therefor.  Montgomery's 
Appeal^  86  Pa.,  230.  McCausland's  Appeal,  38  Pa.,  466. 
4.  An  accountant  is  only  entitled  to  commissions  on  the 
moneys  actually  passing  through  his  hands,  and  where  invest- 
ments have  been  made  by  a  former  trustee,  he  cannot  claim 
commissions  on  the  same.  WhitehUTs  Estate,  3  Lancaster 
Review,  275.  5.  Compensation  to  trustees  and  others  is  of 
modem  growth,  and  while  now  freely  granted,  yet  it  must  be 
circumscribed  in  its  limits.  Where  the  trust  estate  consisted 
of  eleven  small  houses  located  in  close  proximity,  and  the  ser- 
vices of  a  collector  were  required,  an  aggregate  compensation 
of  seven  and  one-half  per  cent,  on  the  rents  is  liberal.  Wemle's 
Estate,  8  W.  N.,  239.  6.  It  may  be  that  in  some  cases  an 
executor  or  trustee  would  be  allowed  five  per  cent,  over  his 
commissions  to  pay  an  agent  to  collect  the  rents  of  the  real 
estate.  The  services  of  an  experienced  rent  collector  might 
in  many  instances  be  beneficial  to  the  estate  and  justify  the 
additional  expense ;  in  others,  wholly  unnecessary.  Much 
depends  upon  the  character  of  the  property  as  well  as  its  rental 
value.  If  old  and  out  of  repair,  and  inconveniently  located  as 
to  the  residue  of  the  testator's  property,  the  labor  would  be 
proportionately  increased.  Wood's  Appeal,  86  Pa.,  349. 
7.  Where  an  estate  is  small  and  the  task  of  converting  the 
assets  quite  onerous,  the  rule  of  granting  but  five  per  cent. 
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commission    to  an    accountant   is    inapplicable.      Sprenkle's 

Appeal,  i6  W.  N.,  402. 

II.  Neglect  to  earn.  i.  A  real  estate  broker  has 
earned  his  commissions,  whenever  he  has  procured  a  buyer 
who  will  comply  with  the  conditions  fixed  by  his  principal  for 
the  property  offered  for  sale.  The  intentional  concealment 
from  his  principal  of  material  facts  by  a  broker  deprives  him  of 
the  right  to  commissions.  Pratt  \s,  Patterson,  112  Pa.,  475. 
2.  A  consignee,  to  whom  goods  are  sent  to  be  sold  on  com- 
mission, is  not  entitled  to  commissions  for  making  the  sale  if 
he  violates  his  instructions.     Zurn  ws,  Noedel,  113  Pa.,  336. 

Commissions  to  Take  Testimony. 

I.  Neglect  of  attorney.  Testimony  taken  under  a 
commission  cannot  be  read,  if  the  attorney  of  one  party  was 
present  when  it  was  taken,  though  he  took  no  part  in  the 
examination,  and  was  not  employed  to  attend.  The  rule  is 
different  with  regard  to  depositions  taken  within  the  state, 
of  which  the  opposite  party  has  due  notice,  and  the  oppor- 
tunity of  being  present,  if  he  desires.     Hollister  vs.  HoUister, 

6  Pa.,  451. 

II.  Neglect  by  prematurely  issuing.  The  rule  of 
court  allowing  fifteen  days*  notice  to  file  cross-interrogatories 
to  a  commission  is  not  complied  with,  if  the  commission  goes 
out  before  the  expiration  of  that  period.  Such  commission,  on 
objection  made,  cannot  be  read  at  the  trial.  VanAmringc  vs. 
EUmaker,  4  Pa.,  281. 

III.  Neglect  to  issue,  i  .  In  order  to  entitle  a  suit  to  be 
continued  on  the  ground  of  an  outstanding  commission,  it 
must  appear  that  no  unnecessary  delay  was  suflTered  to  intervene 
afler  the  commencement  of  the  suit,  for  no  party  can  take 
advantage  of  his  own  negligence.  Cooper  vs.  Mitchell,  i 
Phila.,  73.  2.  The  court  does  not  look  favorably  on  evidence 
taken  by  commission,  when  it  can  be  as  conveniently  taken 
before'  a  master,  with  cross-examination.  Gordon  vs.  Todd^ 
16  W.  N.,  35. 
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IV.  Neglect  of  commissioner.  Testimony  taken  in 
another  state,  under  a  joint  and  several  commission,  maj' 
be  read  in  evidence,  although  defendant's  commissioner  did 
not  attend  at  the  execution  of  the  commission.  Pennock  vs. 
Freeman  i  W.,  401. 

V.  Neglect  to  cross-examine  witness.  Where  due 
notice  of  a  commission,  regularly  obtained,  to  take  the  depo- 
sition of  a  witness  has  been  given  to  a  party,  who  fails  to  file 
cross-interrogatories,  and  waits  until  the  commission  is 
returned,  he  cannot  without  an  order  of  court  and  notice  to 
opponent,  take  out  a  commission  to  cross-examine  on  cross- 
interrogatories  filed,  and  use  leading  questions  to  a  witness. 
McKinney  vs.  Downs,  3  W.,  250.  Hoffman  vs.  Kissinger^ 
I  W.  &  S.,  279. 

VI.  Neglect  to  file  cross-interrogatories.  Where 
the  rule  of  court  requires  cross-interrogatories  to  be  filed 
within  fifteen  days,  and  such  queries  were  not  filed  until  the 
sixteenth  day,  but  before  the  issuing  of  the  commission,  held, 
that  the  prothonotary  should  have  annexed  them  to  the  com- 
mission, inasmuch  as  it  had  not  yet  been  issued.  Case\s.  Cush- 
man,  i  Pa.-  241. 

VII.  Neglect  to  promptly  except  to.  A  party 
present  at  an  adjudication,  and  not  objecting  to  an  allowance 
of  commissions,  although  excessive  in  amount,  and  not  filing 
exceptions  within  the  time  required  by  rule  of  court,  is  not 
entitled  to  be  heard  after  the  lapse  of  a  year,  where  fraud  is 
not  alleged.      WetherilVs  Estate,  8  W.  N.,  238. 

VIII.  Neglect  TO  ANSWER  interrogatories.  If  witnesses 
do  not  answer  interrogatories  substantially,  it  is  fatal  to  the 
whole  commission.  But  if  all  are  substantially  though  not 
formally  answered,  it  is  sufficient.  NeilVs  Estate,  6  W.  N., 
256. 

IX.  Neglect  in  the  form  of  execution.  Where  a 
commission  is  issued  to  certain  parties  named,  it  cannot  be 
executed  by  other  parties  as  commissioners  unless  by  agree- 
ment of  the  parties.     Kingsbury  vs.  Kimball,  32  Pa«,  518. 
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X.  Neglect  of  jurat.  The  want  of  a  jurat  to  a 
deposition  is  a  fatal  omission.  Under  our  equity  rules,  the 
last  of  the  interrogatories  attached  to  a  commission  should  be 
stated  in  substance  :  "  Do  you  know,  or  can  you  set  forth  any 
other  matter  or  thing  which  may  be  a  benefit  to  the  parties 
at  issue  in  this  cause,  or  either  of  them,  or  that  may  be 
material  to  the  subject  of  this  your  examination,  or  the 
matters  in  question  in  this  cause?  "  Smith  vs.  Cokefair^  i  Pa. 
County,  48. 

XL  Neglect  in  interrogatories.  Irrelevant  cross  inter- 
rogatories on  motion  will  be  stricken  off.  MoeUing  vs.  Navi- 
gation Co.,  4  W.  N.,  72. 

XII.  Neglect  in  name  of  commissioner.  A  notice  of 
a  rule  to  take  testimony,  wherein  the  first  name  of  the  com- 
missioner was  omitted,  but  his  surname,  official  position  and 
locality  were  mentioned,  is  sufficiently  descriptive,  es[>ecially  , 
where  it  does  not  appear  that  there  was  another  person  of  the 
same    name  and  title   in  the  place.     Kellum  vs.  Smith,   39 

Pa.,  241. 

XIII.  Neglect  to  name  witnessess.  It  has  never  been 
the  practice  in  Pennsylvania  to  name  the  witnesses  to  be 
examined  under  a  foreign  commission,  either  in  the  rule,  the 
interrogatories  or  the  commission  itself  The  remedy  for  this 
is  by  application  to  the  discretion  of  the  court,  to  be  exercised 
under  the  circumstances  of  the  case.  Heaton  vs.  Findlay^  12 
Pa.,  310. 

XIV.  Neglect  to  object  to  interrogatory.  Objection 
to  a  leading  interrogatory  under  a  commission  should  be  made 
before  the  commission  issued.  Especially  is  this  the  case 
where  the  defendants  join  in  the  commission  by  filing  cross- 
interrogatories.  Overton  vs.  Tracey,  14  S.  A  R.,  311.  Hill 
vs.  Canfieldy  63  Pa.,  84. 

XV.  Neglect  in  objecting.  If  objection  to  the 
execution  of  a  commission  be  not  made  within  the  period 
allowed  by  a  rule  of  the  court,  the  objection  at  the  trial  is 
unavailing.     Perkins  \?^.  Johnson,  19  Pa.,  510. 
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XVI.  Neglect  to  specify  place  of  meeting.  Where 
a  rule  for  a  commission  was  entered  "  to  take  the  testimony  of 
witnesses  residing  in  the  state  of  Iowa,"  and  commissioners 
were  named,  without  specifying  the  county  or  place  in  the 
state  where  the  commission  was  to  be  executed,  or  where  the 
commissioners  resided,  it  was  held  that  the  commission  was 
not  well  taken,  and  was  properly  rejected  on  the  trial.  The 
party  served  has  a  right  to  send  his  cross  interrogatories  to  the 
commissioners  named,  and  to  instruct  them  in  their  duties,  a 
right  which  is  defeated  by  the  omission  to  furnish  their  addresses* 
Patterson  vs.  Greenlandy  37  Pa.,  510. 

XVII.  Neglect  in  the  return.  The  return  to  a  commis- 
sion should  be  addressed  to  the  prothonotary ,  but  where  it  was 
received  by  the  plaintiff  and  examined  by  the  defendant's 
attorney,  and  afterwards  filed,  the  irregularity  in  the  return 
was  cured.  It  is  not  necessary  that  the  interrogatories  should 
be  incorporated  into  the  body  of  the  deposition,  if  they  have 
been  severally  answered.     Clarke  vs.  Benfordy  22  Pa.,  353. 

XVIII.  Neglect  to  pay  costs,  i  .  A  party  taking  out  a 
commission  to  take  testimony  is  responsible  for  the  entire  cost,, 
although  the  opposite  party  files  cross  interrogatories  and 
names  a  commissioner.  Commissioners  must  affix  their  seals. 
Wain  vs.  Freedland,  2  Miles,  161.  Kinsman  vs.  Tucker^ 
Ideniy  426.  2.  The  winning  party  having  taken  the  testimony 
of  a  witness  in  another  state  on  a  commission,  and  also  having 
produced  the  witness  on  the  trial  may  recover  the  costs  of  the 
commission  as  well  as  his  mileage  and  attendance  fees.  Ban- 
croft vs.  Freeman^  7  W.  N.,  64. 

Conctirrent  Negligence.  See  "  Contributory  Negligence."" 
Concurrent  Negligence.  i.  The  law  gives  no- 
redress  for  inevitable  accidents  and  those  resulting  from  mutual 
n^ligence  ;  when  the  injury  comes  from  the  exclusive  negli- 
gence of  one  party,  he  cannot  shield  himself  from  liability  by 
calling  it  an  accident.  McGrew  vs.  Stone,  53  Pa.,  436^ 
2.  To  a  child  of  tender  years  no  contributory  negligence  can 
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be  imputed.     An  injured  party  is  not  precluded  from  recovery 
against  one  joint  tort-feasor^  because  others  have  borne  a  share 
in  it.     Torts  by  several  persons  are  joint  or  several  at  the 
election  of  the  injured  party,  but  only  one  satisfaction  can  be 
recovered.      There   is  no   contribution  amongst   tort-feasors. 
North  Penna,  R,  R.  vs.  Mahoney,  57  Pa.,  187.     3.  Where 
injury  is  the  result  of  mutual  and  concurring  negligence  in  the 
parties,  no  action  for  damages  will  lie.     Where  a  person  places 
himself  on  the  track  of  a  railroad,  he  can  claim  no  damages, 
except  for  wanton  injury.     R.  R.  vs.  Norton,  24  Pa.,  465. 
4.  The  rule  of  law  as  to  mutual  negligence  between  adult 
plaintiffs  and  defendants  does  not  apply  to  the  case  of  a  child 
of  tender  years,  who  is  to  be  held  to  the  exercise  of  very 
slight  care  and  discretion.     The  child  is  not  culpable  for  fail- 
ing to  exercise  a  prudence  and  care  which  belong  only  to  per- 
sons of  riper  years.      Nor  has  a  wrong-doer  defendant  in 
such  a  case  any  reason  to  complain  that  an  injured  child  is  not 
held  responsible   for   its    want   of  ordinary  care.     When  an 
action  is  brought  by  the  father  for  an  injury  to  his  infant  son, 
by  which  the  son's  services  have  been  lost,  the  evidence  may 
reveal  the  father  as  a  concurrent  wrong-doer.     His  own  fault 
may  have  contributed  largely  to  the  injury.     He  owes  to  the 
child  protection.     Smith  vs.    O* Connor,  48  Pa.,  218.     5.  For 
an  injury  resulting  from  mutual  or  concurring  negligence,  no 
action  will  lie,  because  there  can  be  no  apportionment  of  dam- 
ages.    Stiles  vs.  Geesey,  71  Pa.,  439.     6.  Where  a  passenger 
on  a  carrier  vehicle  is  injured  by  a  collision  resulting  from  the 
mutual  negligence  of  those  in  charge  of  it,  and  of  another 
party,  the  carrier  must  answer  for  the  injury.     Lockhart  vs. 
Lichtenthaler,  46  Pa.,  151. 

Consignees. 

Neglect  of  carrier,  i.  The  consignee  of  goods 
delivered  to  a  common  carrier  for  transportation,  has  such 
property  therein  as  to  enable  him  to  maintain  an  action  for  a 
£dlure  to  deliver  them,  especially  where  there  is  no  evidence 
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of  property  in  the  consignor.  The  bill  of  lading  or  receipt  of 
the  carrier  affords  prima  facie  proof  of  ownership  sufficient  to 
base  an  action  for  a  breach  of  the  contract  on  the  part  of  the 
carrier.  Arbuckle  vs.  T/iompson,  37  Pa.,  170.  2.  Consign- 
ees and  factors  are  responsible  only  for  negligence  or  fraud. 
The  liability  of  carriers  is  much  greater.  Harrington  vs. 
McShane,  2  W.,  446. 

Conspiracy* 

Neglect  to  prove,  i.  A  combination  is  criminal  when- 
ever the  act  to  be  done  has  a  necessary  tendency  to  prejudice 
the  public  or  to  oppress  individuals  by  unjustly  subjecting 
them  to  the  power  of  the  confederates,  and  giving  effect  to  the 
purposes  of  the  latter,  whether  for  extortion  or  mischief.  A 
combination  of  employers  to  depress  the  wages  of  journey- 
men is  criminal.  Where  a  combination  has  for  its  direct 
object  to  do  a  criminal  act  it  is  a  conspiracy  ;  so  where  the 
act  was  lawful,  but  the  intention  was  to  accomplish  it  by 
unlawful  means.  Cotnm.vs,  Carlisle,  ^nghtXy's  Rep.,  36.  2.  A 
conspiracy  consists  in  the  actual  concert  and  agreement  of  two 
or  more  persons  to  do  an  unlawful  act,  or  a  lawful  act  for  an 
unlawful  purpose,  though  nothing  be  done  in  prosecuting  it. 
A  conspiracy  may  be  to  injure  trade,  to  affect  public  health,  to 
insult  public  justice,  or  to  do  anything  illegal.  Comm  vs. 
Curren,  3  Pittsburg,  143.  3.  It  is  not  a  conspiracy  in  law  to 
combine  to  do  an  act,  the  consummation  of  which  would  not 
constitute  a  criminal  offence.  Comm,  vs.  Kesterbader,  Lehigh 
Valley  Rep.,  173.  4.  A  conspiracy  consists  in  the  unlawful 
agreement  of  two  or  more  parties,  although  nothing  is  ever 
done  in  pursuance  of  the  combination.  The  acts  which  follow 
a  conspiracy  are  but  evidence  of  the  original  crime.  Con- 
spiracies against  public  justice  are  among  the  worst  of  crimes. 
Comtn.  vs.  McGowan,  2  Parsons,  347.  Comm,  vs.  McClean, 
Idem,  373.  5.  All  combinations  are  indictable  wherein  the 
motive  is  to  defraud  an  individual  or  the  public  by  force,  fraud 
or  menaces,  and  where  oppression  must  follow.     It  is  illegal 
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to  combine  dishonestly  to  stimulate  the  price  of  any  market- 
able commodity.     Comm.  vs.  Tack^  i  Brewster,  511. 

Constable. 

I.  Neglect  in  arrest.  A  constable  may  justify  an 
arrest  for  reasonable  causes  of  suspicion  alone ;  and  in  this 
respect  he  stands  on  more  favorable  ground  than  a  private 
person,  who  must  show,  in  addition  to  such  cause,  that  a  felony 
was  actually  committed.     Russell  vs.  Shuster,  8  W.  &  S.,  308. 

II.  Neglect  to  sue.  The  act  of  March  21,  1772,  pro- 
vides, that  no  action  shall  be  brought  against  any  justice  of  the 
peace  or  constable  for  any  official  act  or  omission,  unless  com- 
menced within  six  months  after  the  act  committed.  Meilick 
vs.  Osterstock,  3  Northampton  Co.,  129. 

III.  Neglect  in  service  of  summons.  A  constable's 
return  of  service  of  summons,  *'  served  personally  on  defendant 
by  copy,"  is  insufficient.  Leis  vs.  Leis,  i  Woodward's  Decis- 
ions, 15.  Archy  vs.  Kline,  Idem,  162.  Beyerly  \%,  Hunger^ 
Idem,  354.      Wagenhorst  ws.  Smith,  Idem,  421. 

IV.  Neglect  to  notify  of  prospective  suit.  No  action 
can  be  brought  against  a  constable  for  an  official  act,  until 
demand  has  been  made  upon  him,  and  the  same  has  been 
neglected  or  refused  for  six  days.     Comm,  vs.   Waff  el,  157 

Pa.,  444. 

V.  Neglect  in  lew.  i.  The  sureties  of  a  constable  are 
liable  for  the  act  of  an  officer  in  levying  upon  the  goods  of  a 
stranger.  Carmack  vs.  Comm.,  5  Binn.,  184.  Brunot  vs. 
McKee,  6  W.  &  S.,  513.  Where  an  execution,  regular  on  its 
face,  and  indicating  jurisdiction  in  the  justice,  is  placed  in  the 
hands  of  a  constable,  it  suffices  to  protect  him  in  executing  it 
according  to  its  commands.  He  is  not  required  to  examine 
the  record  to  ascertain  whether  the  justice  had  jurisdiction, 
and  whether  the  proceedings  are  regular.  Barrvs.  Boyles^  96 
Pa.,  36.  3.  A  constable  has  no  right  to  remove  property, 
which  had  previously  been  levied  on  by  another  constable,  and 
while  it  is  subject  to  the  first  levy.     The  right  to  the  proceeds. 
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however,  is  determinable  by  law.      Winegardner  vs.  Hafer,  1 5 

Pa.,  144/ 

VI.  Neglect  to  lew.  If  a  constable  at  a  sale  sells  any 
portion  of  goods  without  levy  or  advertisement,  he  is  liable  to 
the  owner.      Wardv%,  Taylor^  i  Pa.,  238. 

VII.  Neglect  to  collect  moneys.  A  constable  and 
his  sureties  are  liable  for  moneys  collected,  or  neglected  to  be 
collected  by  him.     Comm,  vs.  Sheppard,  2  Clark,  393. 

VIII.  Neglect  to  retain  goods  levied  on.  After 
goods  have  been  levied  upon,  the  constable  is  liable  to  the 
plaintiff  for  the  value  of  the  property  or  the  amount  of  the 
execution,  unless  deprived  of  them  by  the  act  of  God,  sudden 
accident,  or  the  public  enemy.  Clevenger's  Estate^  i  Lancaster 
Review,  277. 

IX.  Neglect  to  preserve  lien  of  levy.  The  consta- 
ble is  liable  to  the  execution  creditor  if,  by  his  neglect, 
the  lien  of  the  levy  be  lost.  Stone  vs.  Mahon^  4  C.  P. 
Reporter,  165. 

X.  Neglect  in  the  seizure  and  sale  of  property.  It 
is  no  defence  in  an  action  against  a  constable  for  selling  the 
plaintiff's  goods  under  an  execution  against  a  third  party,  that 
the  plaintiff  subsequently  recovered  the  goods  in  replevin 
against  the  purchaser  at  the  constable's  sale.  Nagle  vs.  Mid- 
lisin,  34  Pa.,  48. 

XI.  Neglect  in  sale  of  property,  i.  A  sale  by  a  con- 
stable in  township  A,  under  an  execution  to  the  constable  of 
township  B,  passes  no  title  to  the  property.  He  is  a  mere 
trespasser.  Gordon  vs.  Camp,  3  Pa.,  349.  2.  Trespass  is 
the  remedy  against  a  constable  for  selling  property  claimed  to 
be  exempt.     Stamer  vs.  Nass,  3  Grant,  240. 

XII.  Neglect  to  sell  goods,  i.  If  a  third  party  claim 
the  goods  levied  upon,  the  constable  is  not  bound  to  proceed, 
unless  the  plaintiff  sufficiently  indemnify  him,  but  having 
accepted  the  bond  of  indemnity,  he  must  proceed,  and  is 
estopped  from  showing  that  the  goods  belonged  to  another. 
Corson   vs.  Hunt,   14  Pa.,    512.     2.  The    constable  cannot 
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excuse  himself  for  his  omission  to  sell,  by  attempting  to  show 
that  it  did  not  belong  to  the  defendant  in  the  execution.  If 
he  has  reason  to  doubt  the  ownership,  he  may  require  the 
plaintiff  to  indemnify  him.  If  he  refuses  to  sell,  not  having 
done  so,  he  becomes  liable.    Hall  vs.  Gcdbraith,  8  W.,  220. 

XIII.  Neglect,  by  purchase  at  his  own  sale.  Aeon- 
stable  cannot  lawfully  purchase  at  his  own  sale,  nor  can  one 
whom  he  has  deputed  to  make  the  sale.  One  who  is  a  mere 
crier  may  purchase.     Crook  vs.  Williams,  20  Pa.,  342. 

XIV.  Neglect  at  sale.  A  sale  of  personal  proi>erty 
on  execution  to  the  plaintiff,  v/ho  is  the  only  party  present 
with  the  officer,  is  illegal.  The  presumption  of  collusion  is 
irresistible.  Rickcits  vs,  Unangst,  15  Pa.,  90.  Mc Michael  vs. 
McDermott,  17  Pa.,  353. 

XV.  Neglect  TO  REGARD  CLAIM  OF  exemption,  i.  Aeon- 
stable  who  refuses  to  permit  a  debtor  to  select  and  retain  goods 
to  the  amount  of  ^300  is  liable  in  an  action  of  trespass.  Free- 
man  vs.  Smith,  30  Pa.,  264.  2.  A  constable  having  levied 
on  goods  and  refused  to  permit  a  defendant  to  select  and  have 
appraisement  of  property  to  the  amount  of  JI300  claimed  under 
the  act  of  1849,  becomes  liable  as  a  trespasser  ab  initio.  IVi/son 
vs.  Ellis,  28  Pa.,  238. 

XVI.  Neglect  to  procked  with  execution.  In  an 
action  on  a  constable's  bond  to  recover  damages  for  the 
alleged  neglect  of  the  constable  to  appraise  or  sell  goods  upon 
which  he  had  levied,  parol  evidence  is  admissible  to  explain  his 
return.     Comm.  vs.  Rooney,  167  Pa.,  244. 

XVII.  Neglect  in  pressing  execution.  If  a  justice 
issues  an  execution,  although  there  has  been  an  appeal,  the 
constable  cannot  be  held  liable  for  proceeding  with  the  execu- 
tion.    Leonard  \^,  Davis,  21  Pittsburg  Journal,  139. 

XVIII.  Neglect  in  forcibly  entering  premises.  An 
assault  and  battery  upon  a  constable  who  had  forcibly  opened 
an  outer  door  of  a  house  is  justifiable,  even  though  he  went 
there  to  conduct  a  sale  under  a  previous  levy.  Comm^  vs. 
Mooreland,  9  W.  N.,  272. 
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XIX.  Neglect  of  duty.  i.  A  constable  who,  through 
neglect  of  duty,  becomes  liable  for  and  pays  the  amount  of 
an  execution  directed  to  him,  cannot  recover  the  same  from 
the  original  defendant.  Arbinghast  vs.  Houk,  6  W.,  228. 
Mewhorter  vs,  Jamison ^  7  W.,  353.  2.  A  judgment  against  a 
constable  is  conclusive  against  his  sureties  as  to  his  misconduct 
or  neglect,  and  the  amount  of  damages  sustained  thereby.  Ta 
recover  against  the  sureties,  it  is  not  necessary  to  prove  the 
constable  an  insolvent  debtor  ;  it  suffices  to  prove  his  insolv- 
ency, by  parol.  Evans  vs.  Comm,,  8  W.,  398.  Snapp  vs. 
Comm,^  2  Pa.,  49.  3.  A  constable  is  not  entitled  to  the 
benefit  of  the  exemption  laws  on  an  execution  against  him  for 
neglect  of  official  duties.  Kirkpatfick  vs.  White^  6  Pittsburg 
Journal,  60.  4.  One  who  employs  a  special  constable, 
deputed  at  his  instance,  must  bear  the  consequences  of  his 
misfeasance.  Miller  ^^s.  Hecky  9  W.,  439.  5.  If  a  judgment 
be  rendered  against  a  constable  for  neglect  of  duty  by  a  jus- 
tice of  the  peace,  a  transcript  thereof  may  be  filed  in  the  courts 
anda^./^l.  be  issued  thereon,  without  an  execution  having 
previously  issued  from  the  justice.  Parchment  vs.  Aiken ^  3 
W.,  278.  6.  For  official  misconduct,  a  constable  may  be 
sued  with  his  surety  on  the  official  bond  in  the  court  of  com- 
mon pleas,  or  he  may  be  sued  alone  before  a  justice  of  the 
peace,  and  his  surety  be  subsequently  sued.  Palmer  vs.  Comm.^ 
6  S.  &  R.,  245.  Clark  vs.  Worley,  7  S.  A  R.,  349.  7.  When 
an  execution  is  delivered  to  a  constable,  he  cannot  discharge 
himself  from  payment  of  the  debt,  except  by  producing  to  the 
justice  on  or  before  the  return  day  of  the  execution,  the 
receipt  of  the  plaintiff  or  such  other  return  as  may  be  sufficient 
in  law.  A  return  that  the  defendant  is  sick  will  not  suffice. 
Siorervs.  Funk,  5  W.  AS.,  457.  8.  In  a  scire  facias  2jg2xnst 
the  sureties  of  a  constable  for  neglect  of  duty,  it  is  necessary 
to  show  that  a  judgment  has  been  obtained  against  the  con- 
stable, and  that  an  execution  has  availed  nothing,  because  of 
the  constable's  insolvency,  or  of  his  abandonment  of  the  coun- 
try.   The  return  of  nulla  bona  alone  will  not  suffice,  as  the 
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constable  may  have  real  estate.     Other  proof  of  insolvency 

must  be  added.      Willardws,  Wkkham^  7  W.,  292. 

XX.  Neglect  to  return  writ,  i  .  A  constable  neglecting 
to  make  return  of  an  execution  to  a  justice,  on  or  before  the 
return  day  thereof,  is  absolutely  fixed  for  the  debt  and  costs, 
unless  he  delays  it  at  the  plaintiff's  request.  Amey  vs. 
Kennedy,  i  Ashmead,  160.  2.  If  a  constable,  by  reason  of 
negligence,  becomes  liable  for  an  execution  placed  in  his  hands, 
the  issuing  of  a  subsequent  execution  is  not  a  relinquishment 
of  the  plaintiff 's  claim  against  him.  Evans  vs.  Boggs,  2  W. 
A  S.,  229.  3.  The  mere  acceptance  of  the  return  of  a  consta- 
ble by  the  justice,  and  entry  on  his  docket,  does  not  preclude 
the  plaintiff  from  showing  the  insufficiency  of  the  return. 
Daniel  vs.  Bms,  4  Wh.,  58.  4.  To  recover  from  the  bail  of 
a  defaulting  constable,  the  plaintiff  must  show  that  he  used 
reasonable  diligence  to  collect  it  from  the  principal  by  legal 
process,  or  that  the  constable  was  insolvent.  Kirkpatrick  vs. 
WJiite^  29  Pa.,  176.  5.  The  court  will  by  mandamus  compel 
a  magistrate  to  issue  summons  against  a  constable  guilty  of 
illegal  delay  in  the  return  of  writ.  Commonwealth  vs.  Smith, 
3  W.  N.,  95.  6.  It  is  the  duty  of  a  constable  to  make  return 
of  an  execution  to  the  justice  on  or  before  the  return  day.  If 
he  does  not  do  so,  under  the  act  of  March  20,  1810,  judg- 
ment must  be  entered  against  him  for  the  amount  of  said  exe- 
cution and  costs.  Bachman  vs.  Fenstermacher^  112  Pa.,  331. 
7.  The  mere  omission  of  a  constable  to  return  his  execution 
within  twenty  days  does  not  fix  him  for  the  amount  of  the 
debt  if  he  have  sufficient  reason  for  the  delay.  Keller  vs. 
Clarke,  6  W.  &  S.,  534.  8.  In  ah  action  against  a  constable 
for  not  returning  an  execution  within  the  time  limited  by  the 
act  of  1 8 10,  the  defendant  is  not  allowed  to  prove  that  the 
defendant  in  the  execution  had  no  property.  McQcdn  vs. 
Smith,  4  Clark,  452. 

XXI.  Neglect  in  execution  of  writ.  1.  A  judgment 
against  a  constable  for  the  amount  of  an  execution  is  conclusive 
against  his  sureties.     Eagles  vs.  Kern,  5  Wh.,  144.     2.   It  is 
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the  duty  of  the  constable  to  execute  a  writ,  without  inquiring 
whether  or  not  the  justice  had  jurisdiction.  Ream  vs.  Warfel^ 
10  Lancaster  Review,  17.  3.  Where  an  execution  on  a 
judgment  recovered  before  a  justice  is  regular  on  its  face, 
a  constable  is  protected  in  executing  it,  although  he  has 
been  notified  that  an  appeal  has  been  taken  to  the  entry 
of  judgment  The  only  notice  the  officer  is  bound  to  regard, 
is  one  proceeding  from  the  authority  issuing  the  writ  Leonard 
vs.  Dillon^  76  Pa.,  44. 

XXII.  Neglect  TO  MAKE  RETURNS,  i .  Where  a  constable 
£uls  to  appear  and  make  his  returns  of  persons  engaged  in  the 
sale  of  liquors,,  he  may  be  removed  from  office.  Arnold,  In  re, 
3  Kulp,  182.  2.  In  an  action  before  a  justice  of  the  peace 
against  a  constable,  for  a  false  return,  it  is  said  that  no  bail  is 
admissible  for  such  neglect  of  duty,  except  bail  for  an  appeal. 
Meeker  ws.  Brackney,  35  Pa.,  276. 

XXIII.  Neglect  TO  pay  over  proceeds  of  sale.  By  an 
act  of  assembly,  a  constable  is  liable  to  suit  and  very  sum- 
mary proceedings,  if  he  does  not  ^produce  the  plaintiff's 
receipt,  or  the  money  or  some  other  sufficient  return  on  the 
return  day  of  his  execution.  McCormick  vs.  Miller,  3 
P.  &W.,23S. 

XXIV.  Neglect,  resulting  in  escape,  i  .  A  constable  is 
liable  for  an  escape,  without  proof  of  negligence  or  misconduct 
on  his  part.  Blue  vs.  Comm,^  4  W.,  215.  2.  If  an  officer  is 
guilty  of  criminal  neglect  of  duty,  he  is  liable  to  indictment. 
A  prosecution  in  a  criminal  case,  as  a  rule,  cannot  maintain  an 
action  against  a  constable  on  his  official  bond  for  an  escape 
after  arrest  on  a  criminal  warrant.  Booz  vs.  Engerman,  18 
Pa.,  263.     Dozvfdng  ws,  Comm.,  21  Pa.,  215. 

XXV.  Neglect  in  selecting.  Where  the  act  of 
assembly  requires  a  justice  of  the  peace  to  direct  an  execution 
to  the  next  constable  most  convenient  to  the  defendant,  the 
command  is  only  directory,  and  the  justice  may  use  his  dis- 
cretion in  the  selection.     Smith  vs.  Scharell,  13  S.  &  R.,  336. 

XXVI.  Neglect    to    have    bond    approved.     The 
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sureties  of  a  constable  cannot  take  advantage  of  the  n^lect 
of  the  court  to  swear  the  constable  or  approve  his  bond.  Mus- 
selman  vs.  Comm,,  7  Pa.,  240.     Masser  vs.  Strickland ^    17 

S.  &  R.}  354- 

XXVII.  Neglect  to  sue  sureties.  No  action  can  be 
maintained  against  the  sureties  on  a  constable's  bond,  unless 
brought  within  three  years  from  its  date.  Comm.  vs.  Rose^  33 
Pa.,  199. 

Contracts. 

I.  Neglect  in  awarding,  i.  An  injunction  will  be 
allowed  to  restrain  city  officials  from  awarding  a  contract  for 
public  works  to  the  highest  bidder.  Blair  vs.  Tlie  Mayor ^  6 
Luzerne  Law  Times,  N.  S.,  31.  2.  Under  the  act  of  May  23^ 
1874,  directing  contracts  for  supplies  to  be  awarded  to  the 
lowest  responsible  bidder,  the  word  "  responsible  "  does  not 
refer  to  pecuniary  ability  only.  The  city  officers  may  use  dis- 
cretionary powers,  and  if  they  act  in  good  faith,  though  indis- 
creetly, mandamus  will  not  lie  to  compel  them  to  change  their 
decision.  The  court  may  compel  them  to  act,  but  will  not  direct 
them  how  to  decide.  Douglass  vs.  Comm.,  108  Pa.,  559. 
3.  Under  a  city  ordinance,  which  provides  that  a  contract 
should  be  awarded  to  the  lowest  bidder,  municipal  contracts 
must  be  awarded  to  the  lowest  bidder  who  is  pecuniarily  able 
to  carry  out  the  contract.  Interstate  Brick  Co.  vs.  P/dla.^  34 
W.  N.,  567.  15  Pa.  County,  85,  4.  Under  the  act  of  May 
23,  1874,  directing  municipal  contracts  to  be  awarded  to  the 
lowest  responsible  bidder,  a  municipality  is  not  required  to 
award  the  contract  to  the  lowest  bidder,  but  it  may  consider 
the  judgment  and  skill  of  the  different  bidders.  It  grants  a 
discretion.  Interstate  Brick  Co,  vs.  P/iila,  Paving  Co,^  164 
Pa.,  477.  5.  The  warding  of  a  contract  by  city  councils  to 
the  second  lowest  bidder  is  discretionary  with  councils.  Mann 
vs.  Boston,  2  Northampton  Co.,  177.  6.  Under  the  act  of 
May  23,  1874,  which  requires  the  contracts  of  a  city  to  be 
given  to  the  lowest  responsible  bidder,  and  no  exception  could 
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be  taken  to  the  skill,  qualifications  or  honesty  of  the  lower 
bidders,  the  city  authorities  cannot  award  to  a  much  higher  bid- 
der. Safford  vs.  Pittsburg,  6  Pa.  County,  107.  7.  A  contract 
beyond  the  scope  of  corporate  power  is  void.  Schroder  vs. 
Lancaster,  6  Lancaster  Bar,  200. 

II.  Neglect  in  making,  i.  A  contract  may  be  made 
by  any  signs  which  show  an  agreement  of  mind,  though  there 
be  neither  words  nor  writing.  If  there  be  understanding,  it 
may  be  made  by  a  deaf  and  dumb  person.  Armstrong  vs. 
McGhee,  Addison's  Rep.,  261.  2.  A  contract,  entered  into  in 
a  mutual  mistake  as  to  an  essential  fact  which  formed  the 
inducement  to  it,  may  be  rescinded  on  discovery  of  the  mistake, 
if  the  parties  can  be  placed  in  their  former  positions  with  refer- 
ence to  the  subject-matter  of  the  agreement.  If  it  be  impos- 
sible to  restore  the  status  quo,  the  injured  party  may  have 
compensation  in  damages.  Blygh  vs.  Samson,  137  Pa.,  368. 
3.  A  valid  agreement  cannot  be  made  through  a  telephone, 
unless  the  persons  conversing  be  recognized  in  some  way,  or 
proof  be  produced  that  they  were  at  the  instrument  at  the 
time.  Crozervs,  Eyre,  i  Lancaster  Review,  102.  4.  A  grossly 
improvident  contract,  made  by  a  person  in  full  possession  of 
his  mind,  under  circumstances  of  perfect  fairness,  will  not  be 
set  aside.  Kestervs,  Bahr,  10  Luzerne  Register,  i.  5.  When 
a  contract  is  made  under  a  mistake,  or  in  ignorance  of  a 
material  fact,  which  is  of  the  very  essence  of  the  contract,  it 
is  voidable  and  relievable  in  equity.  Mays  vs.  Dwight,  82 
Pa.,  464.  6.  It  is  only  on  the  ground  of  fraud,  accident  or 
mistake  in  the  procurement  of  a  written  instrument,  or  fraudu- 
lent use  of  it  afterward,  that  a  chancellor  will  lend  his  aid  to  a 
party  who  seeks  to  avoid  the  legitimate  operation  of  such 
instrument.     Rowand  v^,  Finney,  96  Pa.,  192. 

III.  Neglect  to  sign.  It  is  not  necessary  that  a  con- 
tract should  be  signed  by  both  parties  ;  it  may  be  good  if 
signed  by  one  only  ;  the  assent  of  the  other  may  be  inferred 
by  his  possession  of  the  paper,  and  other  circumstances. 
FLinneryws.  Dechert,  13  Pa.,  505. 
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IV.  Neglect  in  signing.  Signing  a  contract  upon  mere 
supposition,  without  knowledge  or  inquiry,  comes  danger- 
ously near  negligence,  and  the  mistake  to  be  relieved  against 
in  equity  must  be  one  that  is  mutual,  material  and  not  induced 
by  negligence.  Martinsburg  Bank  vs.  Telephone  Co.,  150 
Pa.,  39. 

V.  Neglect  of  legal  consideration,  i.  When  a  con- 
tract is  made  for  an  illegal  purpose,  a  defendant  against  whom 
it  is  sought  to  be  enforced  may  show  the  turpitude  of  both 
himself  and  the  plaintiff,  and  a  court  of  justice  will  decline  its 
aid  to  enforce  a  contract  thus  wrongfully  entered  into.  Public 
policy  requires  this.  Bredin  vs.  Tebay,  27  Pittsburg  Joumal, 
223.  2.  Contracts  stipulating  for  exemption  of  liability  for 
negligence  are  not  lEcivored  by  law,  and  in  the  case  of  common 
carriers,  are  prohibited  entirely  as  against  public  policy.  Crew 
vs.  Brads treet  Co.,  134  Pa.,  161.  3.  A  contract  to  sell 
"  short "  shares  of  stock  where  there  was  to  be  no  actual 
delivery  of  the  stock,  is  a  contract  on  margins  and  a  mere 
gambling  one  and  will  not  be  enforced.  Whether  the  contract 
is  a  wagering  one,  is  a  question  for  the  jury.  Dickson  vs. 
Thomas,  10  W.  N.,  102.  Potts  vs.  Dunlap,  no  Pa.,  yj. 
Fareira  vs.  Gabell,  89  Pa.,  89.  Ruchizky  vs.  DeHaven^  97 
Pa.,  202.  4.  Although  an  action  cannot  be  maintained  upon 
an  executory  contract,  the  consideration  of  which  is  illicit 
intercourse,  yet  when  this  contract  has  been  executed  by 
the  parties,  the  law  will  not  interfere.  Fasig  vs.  Levan,  23 
Pittsburg  Journal,  178.  5.  A  judgment  note  given  to  a  can- 
didate for  election,  in  consideration  that  he  would  withdraw  in 
favor  of  another  candidate,  is  void.  Such  a  contract  is  pro- 
hibited by  the  act  of  April  18,  1874,  and  cannot  be  enforced. 
Ham  vs.  Smith,  87  Pa.,  63.  6.  A  contract  infected  with 
fraud  is  void,  not  merely  voidable ;  confirmation  without  a 
new  consideration  would  be  nudum  pactum.  McHugh  vs. 
Schuylkill  Co.,  67  Pa.,  391.  7.  An  executory  contract,  in  which 
there  has  been  a  total  failure  of  consideration,  will  not  be  enforced 
either  at  law  or  in  equity  ;   but  when  the  contract  is  executed. 
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a  court  of  equity  will  not  interpose  to  rescind  it  except  for 
fraud  or  palpable  mistake.  Rockafellow  vs.  Baker ^  41  Pa.^ 
319.  8.  A  contract,  whereby  one  who  is  threatened  with 
a  criminal  prosecution  for  fornication  and  bastardy,  agrees  to 
pay  to  the  mother  a  stipulated  sum  for  the  maintenance  of  the 
child,  is  enforceable  as  a  valid  contract,  even  though  it  disclose 
on  its  face,  that  it  was  executed  to  stifle  such  prosecution. 
Rokrheitnervs.  Winters,  126  Pa.,  253.  9.  The  consideration 
of  a  written  agreement  to  answer  for  the  debt  of  another  need 
not  be  expressed  in  the  writing,  but  may  be  proved  by  other 
evidence.  Shiuely  vs.  Black,  45  Pa.,  345.  10.  A  promise 
without  any  consideration  is  void  ;  and  the  law  will  not  infer 
or  imply  a  promise  if  there  is  no  consideration  or  moral  obliga- 
tion to  support  it.  Sterling  vs.  Stewart,  74  Pa.,  445. 
1 1.  Where  a  defence  to  a  contract  is  that  it  was  made  to  com- 
pound a  felony,  it  must  be  shown  that  there  was  an  agreement 
not  to  prosecute,  and  that  a  crime  was  actually  committed. 
Threats  of  prosecution,  unless  a  certain  security  as  a  mortgage 
was  given,  will  not  justify  an  inference  tliat  if  the  security  was 
given,  the  agreement  was  that  no  prosecution  would  follow. 
Swope  vs.  Ins,  Co,,  93  Pa.,  251.     12  Lancaster  Bar,  45. 

VI.  Neglect  in  the  language,  i.  A  writing  may  be 
reformed  on  account  of  fraud,  accident  or  mistake.  Where 
something  has  been  inserted  or  omitted  contrary  to  the  true 
meaning  and  intent  of  the  contracting  parties,  parol  proof  may 
be  admitted  to  correct  the  error.  It  is  also  sometimes  admitted 
to  explain  latent  ambiguities,  local  terms  and  terms  of  art  in 
writing.  Opinions  of  witnesses  as  to  what  contracts  mean 
which  stand  clear  of  such  exceptions  are  never  heard.  Fis/ier 
vs.  Deibert,  54  Pa.,  463.  2.  An  express  contract,  so  ambigu- 
ous in  its  terms  as  to  require  interpretation,  may  be  considered 
in  the  light  of  surrounding  circumstances  at  the  time.  But 
courts  cannot  add  words,  except  where  contracts  are  reformed 
on  account  of  omissions  or  improper  assertions,  under  the 
equitable  head  of  fraud,  accident  or  mistake.  This  is  not  inter- 
pretation, it  is  reformation.     Frazier  vs.  Monroe,  72  Pa.,  166. 
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VII.  Neglect  to  make  in  writing,  i.  Proof  of  a 
parol  contract  for  the  sale  of  land,  delivery  of  possession  pur- 
suant thereto,  part  payment  of  the  purchase  money  and  valua- 
ble improvements,  are  the  full  measure  of  what  is  required  to 
take  a  case  out  of  the  statute  of  frauds.  Millikin  vs.  Dravo^ 
67  Pa.,  230.  2.  A  written  receipt  for  a  certain  sum  in  part 
payment  of  a  lot  of  ground  therein  described,  but  not  defin- 
ing the  price  of  terms  of  sale,  is  not  such  a  memorandum  as 
is  required  by  the  statute  of  frauds.  Soles  vs.  Hickman^  i 
Pittsburg  Journal,  29.  3.  A  parol  contract  for  the  sale  of 
land  in  Ohio  was  made  in  Pennsylvania.  Held,  that  the  con- 
tract was  not  void  under  our  statute  of  frauds,  which  does  not 
apply  to  lands  outside  of  the  state.     Seigel  vs.  RobinsoUy  56 

Pa.,  19. 

VIII.  Neglect  in  framing.  Parol  evidence  cannot  be 
received  to  contradict,  vary  or  alter  an  instrument  of  writing 
except  to  reform  it,  on  the  ground  of  fraud,  accident  or  mis- 
take.    Harboldws.  Kuster,  44  Pa.,  392. 

IX.  Neglect  in  drafting.  A  written  contract,  mani- 
festly incomplete  as  written,  may  be  made  complete  by  oral 
testimony.  Parol  evidence  may  be  given  in  the  interpretation 
of  a  writing,  as  a  preliminary,  to  show  its  genuineness,  its 
freedom  from  fraud  in  its  creation,  the  competency  of  its 
makers,  lawfulness  of  the  subject-matter,  and  its  execution 
according  to  law.  Miller  ws.  Fichtham,  31  Pa.,  252.  Mussel- 
man  vs.  Stoner,  Idem,  270. 

X.  Neglect  in  form.  i.  The  words  of  a  contract  are 
to  be  taken  most  strongly  against  the  party  using  them  ;  and 
he  cannot  be  allowed  to  punctuate  the  writing,  so  as  to  aflect 
his  liability.  White  vs.  Smithy  3  3  Pa. ,  1 86.  2 .  A  plaintiff  may- 
issue  covenant  on  a  sealed  instrument,  although  it  be  so  defect- 
ively executed  on  his  part  that  only  assumpsit  can  be  main- 
tained against  him.   Poor  Directors  vs.  McFadden,  i  Grant,  230. 

XI.  Neglect  of  clearness.  If  the  words  used  in  a 
contract  are  indefinite,  parol  is  admissible  to  explain  them. 
Iron  City  College  vs.  Kerr,  3  Brewster,  196. 
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XII.  Neglect  in  date.  While  courts  will  not  undo 
a  bargain  made  on  Sunday,  if  the  parties  have  fully  executed 
it,  yet  the  law  will  not  lend  its  aid  to  either  party  to  enforce 
such  a  bargain.  Such  contract  is  worldly  employment  upon 
the  Lord's  day  in  violation  of  the  divine  law,  and  of  the 
statute  of  1794,  and  is  void.     Foreman  vs.  AM,  55  Pa,,  325. 

XIII.  Neglect  of  creditors.  A  court  of  equity  will 
not  rescind  an  executed  contract  made  to  hinder  and  delay 
creditors,  and  void  by  the  statute  of  frauds,  on  the  application 
of  one  of  the  parties  to  the  fraud.  Hershey  vs.  Weidng,  50 
Pa.,  240. 

XIV.  Neglect  to  note  alterations.  The  smallest 
alteration  or  erasure  in  a  written  instrument,  if  made  without 
the  consent  of  the  other  party,  vitiates  it.  This  rule  is 
necessary  to  insure  the  identity  of  the  instrument  and  to 
prevent  tampering  with  writings.  Proof  of  the  contents  of 
an  instrument  defaced  or  mutilated  by  accident  or  careless- 
ness may  be  shown,  but  not  where  the  alteration  or  erasure 
has  been  designedly  made  by  the  party  himself.  Mylin*s 
Estate,  7  W.,  69. 

XV.  Neglect,  by  altering  date.  An  alteration  by  the 
holder  of  an  instrument  in  a  material  part,  destroys  it 
altogether.  A  party  shall  not  take  his  chance  of  advantage 
from  the  falsification ;  and  when  that  is  detected,  resort  to 
another  mode  of  proof,  and  recover  on  the  original  instru- 
ment The  date  is  a  material  part  of  a  document.  It  is  the 
period,  from  which  the  day  of  payment  or  performance  is 
usually  calculated.  No  one,  however,  can  be  prejudiced  by 
an  erasure  or  interlineation  which  produces  no  change. 
Hockervs,  Jamison,  3  T,  391.  Miller  vs.  GUleland,  19  Pa., 
119.     Getty  vs.  Shearer,  20  Pa.,  14. 

XVI.  Neglect  in  varying,  i.  Parol  evidence  is  not 
admissible  to  contradict  or  vary  written  instruments,  unless 
there  has  been  fraud,  accident  or  mistake  in  their  creation,  or 
there  has  been  an  attempt  to  make  a  fraudulent  use  of  the 
instrument  in  violation  of  a  promise  or  agreement  made  when 
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the  instrument  was  signed,  and  without  which  it  would  not 
have  been  executed.  PhiUips  vs.  Meily^  106  Pa.,  536.  2.  It 
is  not  enough  that  there  are  parol  stipulations  contradictory 
of  a  written  agreement  in  order  to  change  the  legal  effect 
There  must  in  such  case  be  fraud,  accident  or  mistake,  and  the 
evidence  of  either  must  be  clear,  precise  and  indubitable.  There 
must  be  evidence  of  fraud,  other  than  that  which  may  be 
derived  from  the  mere  difference  in  the  parol  and  written  terms. 
Thome  vs.  Warfflein,  12  W.  N.,  425. 

XVII.  Neglect,  resulting  in  forfeiture.  Tide  by 
forfeiture  is  a  sort  of  punishment  annexed  by  law  or  contract 
to  some  act  or  negligence  in  the  owner  whereby  he  loses  all 
his  right  and  interest,  and  they  go  to  the  party  injured  as  a 
recompense  for  the  wrong  he  has  sustained.  Moyers  vs.  JtUy^ 
32  Pa*,  269. 

XVIII.  Neglect  to  account.  If  one  who,  by  agree- 
ment, is  bound  to  keep  an  account  of  profits,  refuses  or  n^- 
lects  to  produce  it  upon  the  trial  of  a  cause,  involving  a  settle- 
ment of  such  account,  the  jury  will  be  justified  in  charging 
him  with  all  the  profits  that  might  have  been  received. 
Dickey  vs.  McCuUough,  2  W.  &  S.,  88. 

XIX.  Neglect  in  contract  for  services.  The  blood 
relationship  existing  between  members  of  a  family  rebut  the 
presumption  of  any  promise  on  the  part  of  the  head  of  the 
family  to  pay  for  the  services  of  a  near  relation  resident  at  his 
house,  in  the  absence  of  proof  of  an  express  promise.  Barhite's 
Appeal,  126  Pa.,  404. 

XX.  Neglect  of  the  contractor.  One  not  personally 
interfering  or  giving  directions  respecting  the  manner  of  work^ 
but  contracting  with  a  third  person  to  do  it,  is  not  responsible 
for  a  wrongful  or  negligent  act  in  the  performance  of  the  con- 
tract, if  the  act  agreed  to  be  done  is  legal.  Harrison  vs.  Collins^ 
86  Pa.,  153. 

XXI.  Neglect  to  understand,  i.  If  a  person  who 
cannot  read  does  not  ask  to  have  a  paper,  presented  for  his 
signature,  read  or  explained  to  him,  he  is  guilty  of  supine  neg- 
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ligence,  and  unless  fraud  or  misrepresentation  be  clearly^ 
shown,  the  paper  will  not  be  set  aside.  Empire  Building  Ass'n 
vs.  Morris^  2  Kulp,  325.  2.  To  reform  a  written  contract  on 
the  ground  of  fraud,  evidence  that  it  was  fraudulently  misread 
to  the  defendant  when  he  signed  it,  by  a  third  person  to  whom 
it  was  merely  entrusted  for  delivery,  is  insufficient  Sylvius 
vs.  Kosek,  117  Pa.,  67. 

XXII.  Neglect  in  construing,     i.  The  court  will  not 
construe  a  written  contract  where  the  parts  in  dispute  are 
expressed  in  words  that  have  no  well-defined  meaning.     Ford 
vs.  Buchanan,  1 1 1  Pa.,  31.     2.  The  construction  of  a  writteii 
contract  is  exclusively  the  province  of  the  court.     But  when 
the  making  of  such  contract  is  in  dispute,  it  is  in  the  province 
of  a  jury  to  say  whether  it  is  established.     Folsom  vs.  Cook^ 
115  Pa.,  539.     3.  Where  written  and  printed  portions  of  a 
contract  are  repugnant  to  each  other,  the  printed  form  must 
3neld  to  the  written  clauses  of  the  instrument,  as  the  latter  are 
presumed  to  be  the  deliberative  expression  of  the  real  intent 
of  the  parties.     Haws  ws,  Ins.  Co.,  130  Pa.,  113.     4.  Parties 
to  a  contract  will  be  held  to  mean  and  intend  what  the  ordi* 
nary  use  of  the  language  and  conduct  of  the  parties  import. 
Smith  vs.  Cohn,  11   Lancaster  Review,  103.      5.  A  contract 
which  is  plain  and  unambiguous,  and  contains  no  words  per- 
taining to  art  or  trade,  should  not   be  referred  to  the  jury  to- 
construe.     Shaffer  vs.  Senseman,  36  Pittsburg  Journal,  370. 
125  Pa.,  310.     I   Northampton  Co.,  89.     6.  The  rule  that 
where  part  of  a  contract  is  in  writing  and  part  in  print,  the 
written  part  will  prevail  in  the  construction  thereof  over  the 
printed,  only  applies  where  there  is  a  conflict  or  repugnance 
between  them.     Wheeling  R.  R.  vs.  Gourley,  99  Pa.,  171. 

XXIII.  Neglect  to  disclose  facts,  i.  Parties  to  aa 
ante-nuptial  contract  do  not,  like  buyer  and  seller,  deal  at 
arms  length,  but  stand  in  a  confidential  relation  requiring  the 
exercise  of  the  greatest  good  faith.  There  must  be  a  full  dis- 
closure of  the  circumstances  and  property  of  each.  Bieret^s 
Appeal,  92  Pa.,  265.     2.  In  the  absence  of  a  disclosure  hy 
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the  intended  husband  at  the  time  an  ante-nuptial  contract  is 
executed,  of  the  full  extent  of  his  estate,  if  the  provision  for 
the  future  wife  be  unreasonably  disproportionate  thereto,  it 
raises  the  presumption  of  designed  concealment.  Ntely's 
Estate,  1 24  Pa.  y  406. 

XXIV.  Neglect  of  vaudity.  Where  certain  fects 
assumed  by  both  parties  are  the  basis  of  a  contract,  and  it 
subsequently  appears  that  such  facts  do  not  exist,  the  contract 
\s  inoperative.     Fink  vs.  Smith,  170  Pa.,  124. 

XXV.  Neglect  to  observe  statute  of  frauds.  Every 
parol  contract  for  the  sale  of  lands  is  within  the  statute  of 
frauds  and  perjuries,  except  where  there  has  been  such  part 
performance  as  cannot  be  compensated  in  damages.  It  ts  to 
be  executed  when  justice  can  be  done  in  no  other  manner. 
Postlewaite  vs.  Frease,  31  Pa.,  474 

XXVI.  Neglect  by  misrepresentation,  i.  Where  a 
misrepresentation  of  the  contents  of  an  instrument  is  made  to 
an  illiterate  party,  who  executes  it,  it  is  not  his  deed.  Green 
vs.  Buffalo  Towns/tip,  56  Pa.,  no.  2.  A  contract  assented 
to  by  one  party  on  the  faith  of  material  misrepresentations  by 
the  other  party,  will  be  rescinded  at  the  option  of  the  party 
injured,  although  the  misrepresentations  were  made  neither 
fraudently  nor  negligently.  Sutton  vs.  Morgan,  158  Pa.,  211. 
41  Pittsburg  Journal,  52. 

XXVII.  Neglect  of  mutuality.  When  a  contract 
consists  of  mutual  promises,  both  parties  must  be  bound,  or 
neither  is ;  but  in  no  case,  when  the  consideration  is  a  cove- 
nant or  a  promise,  is  the  form  of  the  undertaking  material 
It  is  its  substance.  The  engagement  of  one  may  be  in  writ- 
ing and  that  of  the  other  rest  in  parol,  even  when  the  contract 
is  wholly  executory.     Grove  vs.  Hodges,  55  Pa.,  516. 

XXVIII.  Neglect  through  fraud  or  mistake.  It  is 
a  well-settled  rule  that  where  equity  would  reform  or  set  aside 
a  written  instrument  on  the  ground  of  fraud,  accident  or  mis- 
take, parol  evidence  is  admissible,  except  in  the  case  of  com- 
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mercial  papers,  to  contradict  or  deny  the  terms  of  a  written 

agreement.     Lippincott  ms.  Whitman,  83  Pa.,  244. 

XXIX.  Neglect  resulting  from  duress.  Any  con- 
tract produced  by  actual  intimidation  is  voidable,  where  the 
intimidation  was  sufficient  to  intimidate  the  particular  person 
because  of  his  infirmity,  though  insufficient  to  affect  one  of 
ordinary  firmness.  Union  Bank  vs.  Dersham,  33  Pittsburg 
Journal,  98.    4  Pennypacker,  467. 

XXX.  Neglect  of  legality.  It  has  been  settled  that 
when  a  contract  or  deed  is  made  for  an  illegal  purpose,  a 
defendant  against  whom  it  is  sought  to  be  enforced,  may  show 
the  turpitude  of  both  himself  and  the  plaintiff,  and  a  court  of 
justice  will  decline  its  aid  to  enforce  a  contract  thus  wrongly 
entered  into.  Public  policy  requires  that  the  defendant  be 
heard.     Bredin's  Appecd^  92  Pa.,  241. 

XXXI  Neglect  by  restraint  of  trade.  The  general 
rule  is,  that  all  restraints  of  trade,  if  nothing  more  appear,  are 
bad.  Contracts  in  restraint  of  trade,  to  be  good  at  law,  must 
be  founded  on  a  valuable  consideration,  be  reasonable  and 
impose  no  general  restraint  on  trade  and  industry.  Equity 
will  not  enforce  such  contracts,  though  good  in  law,  if  their 
terms  be  at  all  hard,  or  even  complex.  Keeler  vs.  Taylor ,  53 
Pa.,  467. 

XXXII.  Neglect  of  notice  to  rescind.  Where  a  party- 
has  a  right  to  rescind  a  contract,  and  elects  to  do  so,  he  must 
give  notice  to  the  vendor  and  offer  to  return  the  thing  sold 
before  suit  to  recover  his  money,  unless  the  thing  be  entirely 
worthless.     Beetem  vs.  Burkholder,  69  Pa.,  249. 

XXXIII.  Neglect  to  rescind,  i.  The  rule  that  equity 
will  not  relieve  against  an  executed  contract,  does  not  apply 
in  case  of  fraud  or  mistake.  Brady  vs.  Association,  14  W.  N., 
419.  2.  Where  a  vendee  seeks  to  rescind  a  contract  on  the 
ground  of  fraud,  he  must  indicate  his  intention  to  rescind  within 
a  reasonable  time,  and  without  undue  delay.  Davis  vs.  Stuard, 
99  Pa.,  295.  3.  Nothing  but  fraud  and  palpable  mistake  is 
ground  for  rescinding  an  executed  contract,  and  the  proof  of 


364  THE    LAW    OF    NEGLIGENCE 

Contracts — Continued. 

fraud  must  be  clear  and  satis&ctory.  Geddes' Appeal,  80  Pa.,  442. 

4.  A  party  to  a  contract  who  is  himself  in  default,  has  no 
right  to  insist  upon  a  rescission  of  the  contract  Where  there 
has  been  indulgence  on  both  sides,  one  party  cannot  rescind 
without  notice  to  the  other.    Haiton  vs.  Johnson,  83  Pa.,  219. 

5.  Where  a  very  aged  man  in  enfeebled  health  has  made  an 
unwise  contract,  conveying  all  his  property  to  a  poor  man,  in 
consideration  of  his  support  for  life,  equity  will  take  hold  of 
the-  slightest  circumstances   to  avoid    the  deed.      Hctricks 
Appeal,  58  Pa.,  477.     6.  It  is  too  late,  after  obtaining  an 
extension  of  time,  and  enjoying  its  benefits,  to  turn  back  to 
find  a  refuge  under  a  defect  in  the  original  contract.    Jones 
vs.  Horner,  i  Lancaster  Bar,  No.  26.    60  Pa.,  214.    7.  A 
court  of  equity  will  not  decree  the  rescission  of  a  contract  for 
the  sale  of  real  estate,  except  upon  the  ground  of  mutual  mis- 
take or   misrepresentation  and   fraud   clearly   demonstrated. 
Lynches  Appeal,  97  Pa.,   349.     8.  One  who  desires  to  take 
advantage  of  a  change  in  the  contract  relation  between  them^ 
made  by  the  other  party,  must  do  so  within  a  reasonable  time, 
otherwise  he   will  be  bound   by  the  contract  as  modified. 
Margut  vs.   Aid  Society,    148  Pa.,    185.     9.  The   right  to 
rescind  a  contract  must  be  exercised  within  a  reasonable  time 
after  the  breach.     What  is  a  reasonable  time  is  for  the  court. 
Morgan  vs.  McKee,  jj  Pa.,  228.     10.  Equity,  in  proceedings 
to   rescind   contracts,   refuses   relief   to   stale   demands,  and 
requires  conscience,  good  faith  and  reasonable  diligence  in  the 
complainant.     Price* s  Appeal,  54  Pa.,  472.     11.  If,  by  a  con- 
tract, goods  are  to  be  paid  for  at  each  delivery,  the  refusal  to 
pay  for   any  delivery  without  suflficient  cause,  authorizes   a 
rescission  of  the  contract  on  the  part  of  the  vendor.     Rugg  vs. 
Moore,  no  Pa.,  236.     12.  A  person  seeking  rescission  of  a 
contract  must  return  or  offer  to   return  what  he  has  received 
under  it,  if  it  can  be  done.    He  must  relinquish  any  advantage 
gained  by  the  contract.     Execution  creditors  of  the  vendee 
may  contest  the  right  of  the  vendors  of  the  goods  to  rescind 
the  sale.     Where  a  sale  is  consummated  by  fraud,  the  vendee. 
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upon  discovery  of  the  fraud,  may  either  affirm  or  disaffirm  the 
purchase,  but  he  must  do  so  promptly,  so  that  the  parties  may 
be  restored  to  their  original  position.  Sloane  vs.  Shiffer,  1 56 
Pa.,  59.  SchojUld  vs.  Shiffer,  Idem,  66.  Mehaffey  vs. 
Ferguson^  Idem,  156.  Schwartz  vs.  McCloskey,  Idem,  259. 
13.  Where  a  party  claims  to  rescind  a  contract  for  fraud, 
he  must  restore  or  offer  to  restore  the  consideration  he 
received.      Woltjen  vs.  Lauer,  2  Schuylkill  Record,  194. 

XXXIV.  Neglect  to  disaffirm,  i.  An  infant  who 
executes  a  deed  during  his  minority,  may,  upon  coming  of  age, 
disaffirm  it,  but  he  must  act  promptly,  as  his  omission  to  act 
is  regarded  as  amounting  at  law  to  ratification.  Dolph  vs. 
Hand^  156  Pa.,  91.  2.  In  the  absence  of  her  husband,  a 
wife  agreed  for  the  erection  of  boilers  in  his  mill;  on  his 
return  he  did  not  disavow  the  contract.  Held,  that  this  was 
to  be  viewed  as  his  act.  Hill  vs.  Sewald,  53  Pa.,  271.  3.  A 
bare  neglect  to  disaffirm  a  contract  is  not  of  itself  a  ratifica- 
tion. Illias'  Estate,  2  York  Record,  17.  4.  By  an  undue 
delay  in  tender  and  rescission,  a  fraudulent  contract  would  be 
affirmed.     Learning  ws.  Wise,  73  Pa.,  173. 

XXXV.  Neglect  to  set  aside,  i.  To  set  aside  a 
written  instrument  on  the  ground  of  fraud,  the  evidence 
thereof  must  be  clear,  precise  and  indisputable,  and  of  that 
which  occurred  at  the  execution  of  the  instrument.  Cummins 
vs.  Hurlbut,  92  Pa.,  165.  2.  So  long  as  a  contract  continues 
executory,  it  may  not  only  be  impeached  for  fraud  or  mistake, 
but  any  invalidity  which  would  be  a  defence  at  law  would,  in 
general,  be  ground  for  cancellation  in  equity.  But  a  contract 
already  executed  cannot  be  set  aside  as  illegal  or  immoral ; 
nothing  but  fraud  or  palpable  mistake  is  ground  for  rescinding 
an  executed  conveyance.  The  mere  fact  that  a  contract  is 
improvident  is  no  ground  for  setting  it  aside.  Nace  vs.  Boyer^ 
30  S.,  99. 

XXXVI.  Neglect  in  rescinding.  To  sustain  an  action 
to  recover  back  purchase  money  on  the  ground  of  fraud,  there 
must  be  an  actual  rescission  by  the  party  defrauded,  notice  of 
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it  to  the  other  party,  and,  unless  the  subject  be  utterly  worth- 
less, an  offer  to  return  it  so  as  to  put  the  vendor  in  status  quo. 
Morrow  vs.  Rees^  69  Pa.,  368. 

XXXVII.  Neglect  to  discontinue  trade.  Agree- 
ments in  restraint  of  trade  generally  are  void  ;  they  are  not  so 
when  limited  in  time,  or  partial  in  their  operation,  and  there  is 
a  sufficient  consideration.  Gompers  vs.  Rochester^  56  Pa., 
195.     Harkiftson's  Appeal,  78  Pa.,  196. 

XXXVIII.  Neglect  to  discontinue  business.  A  sale 
of  a  milk  route,  with  a  condition  that  the  vendor  will  not  sell 
milk  on  the  route,  will  be  enforced  in  equity,  although  there 
is  a  penalty  in  the  bond  accompanying  the  contract  for  the 
breach.     Reece  vs.  Hendricks,  Leg.  Gaz.  Report,  79. 

XXXIX.  Neglect  to  ratify.  Where  a  contract  is 
void  on  the  ground  of  public  policy  or  against  a  statute,  its 
confirmation  is  affected  with  the  original  taint  Where  it  is 
void  on  account  of  fraud  practiced,  it  may  be  confirmed  or 
ratified  without  a  new  contract.  So  with  a  contract  merely 
against  conscience.     Negley  vs.  Utidsay,  67  Pa.,  217. 

XL.  Neglect  to  pay  the  debt  of  another,  i.  One 
sold  all  his  stock  of  goods,  the  purchaser  agreeing  to  pay  a 
debt  due  by  the  vendor.  Held,  that  this  was  not  within  the 
act  of  April  26,  1855,  and  that  the  promise  need  not  be  in 
writing.  Clymervs.De  Young,  54  Pa.,  118.  2.  A  promise 
to  pay  the  debt  of  another  made  after  the  original  indebtedness 
was  contracted,  requires  a  consideration  to  support  it  aside 
from  the  mere  existence  of  the  debt.  If  made  at  the  time  of 
the  original  contract,  the  consideration  between  the  principal 
parties  is  enough.  Conrad  vs.  Kellog,  i  Pittsburg  Journal, 
202.  Idemi  106.  3.  An  agreement  to  guarantee  the 
punctual  payment  of  the  debt  of  another  is  a  contract 
of  suretyship,  on  which  suit  may  b^  maintained  before 
suing  the  principal  debtor.  Drake  vs.  R.  R.,  5  Lancaster 
Review,  82.  4.  A  married  woman  cannot  encumber  her 
separate  estate  for  the  debt  of  another.  Hartman  vs.  Ogbom, 
54  Pa.)  120.     5.  The  promise  to  pay  the  debt  of   another. 
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although  it  be  in  writing,  is  nevertheless  of  no  force  unless 
founded  upon  a  consideration.  Hess'  Estate,  150  Pa.,  346. 
Kanada  vs.  Duckworth,  8  Montgomery  Co.,  208.  6.  A  parol 
promise  to  pay  the  debt  of  another  out  of  funds  transferred  to 
the  promisor,  is  not  within  the  statute  of  frauds.  Jtistice  vs. 
Tollman^  86  Pa.,  147.  7.  In  order  to  charge  one  person  with 
the  debt  of  another,  the  evidence  of  the  assumption  of  the 
debt  should  be  clear.  An  offer  to  assume  the  debt  of  another 
must  be  accepted  within  a  reasonable  time  by  the  creditor, 
otherwise  it  is  not  binding  on  the  party  making  it.  Keck  vs. 
McKinley,  98  Pa.,  616.  8.  A  promise  to  answer  for  the  debt 
or  default  of  another,  is  not  within  the  statute,  unless  it  be 
collateral  to  a  continued  liability  of  the  original  debtor.  If  it 
be  a  substitute,  an  arrangement  by  which  the  debt  of  the  other 
is  extinguished,  as  where  the  creditor  gives  up  his  claim  on 
the  original  debtor  and  accepts  the  new  promise  in  lieu  thereof, 
it  need  not  be  in  writing.  Maule  vs.  Bucknell,  50  Pa.,  52. 
9.  The  special  promise  to  answer  for  the  debt  of  another 
within  the  meaning  of  the  statute  of  frauds  must  be  :  {a)  A 
collateral  and  not  an  original  undertaking.  {S)  Independently 
of  the  debt  or  liability  of  the  third  party,  there  must  be  a  good 
consideration  for  the  collateral  agreement,  {c)  The  debt  of 
the  third  person  must  continue.  (//)  The  promisee  cannot 
receive  a  bond  or  pledge  of  a  fund  as  security  from  the  debtor 
for  the  payment  of  the  debt.  Nugent  vs,  Wolfe,  iii  Pa., 
471.  17  Phila.,  20.  10.  Where  a  debtor,  in  consideration 
of  obtaining  a  confessed  judgment  from  his  creditor,  agrees  to 
pay  the  claim  of  another  creditor,  the  contract  is  such  a  one 
as  will  support  an  action  by  the  latter  against  the  promisor. 
Roth  vs.  Bamer,  12  W.  N.,  523.  Manderback  vs.  Gilbert,  2 
W.  K.,  129.  Glteen's  Estate,  y  ^N.  N.,  66.  11.  One  partner 
cannot,  in  the  absence  of  special  authority,  bind  his  copartners 
jointly  with  himself  to  pay  the  debt  of  another.  Shaaber  vs. 
Bushongy  105  Pa.,  514.  12.  The  act  of  April  26,  1855,  pro- 
hibits an  action  to  charge  defendant  upon  any  special  promise 
to  answer   for  the   debt  or   default   of   another,   unless  the 
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agreement  or  some  memorandum  or  note  thereof  shall  be  in 
writing  and  signed  by  the  party  to  be  charged,  or  his  agent. 
The  rule  is  well  settled,  that  the  promise  is  within  the  statute 
where  it  is  collateral  to  a  continued  liability  of  the  original 
debtor.  Where  there  is  a  transfer  of  a  fund  to  the  promisor 
for  the  payment  of  the  debt,  he  is  liable  to  the  creditor  on 
his  verbal  promise  made  to  the  owner  of  the  fund.  Townsend 
vs.  Long,  yy  Pa.,  143. 

XLI.  Neglect  to  perform,  i.  In  all  actions  for  the 
breach  of  a  contract,  the  loss  or  injury  for  which  damages  are 
sought  to  be  recovered,  must  be  a  proximate  consequence  of 
the  injury.  A  remote  or  possible  loss  is  not  sufficient  ground 
for  compensation.  Adams  Express  Co.  vs.  Egbert,  36  Pa., 
360.  2.  Where  one  party  to  a  contract  under  seal  refused 
without  right  to  perform  his  part,  the  other  party  may  elect 
•either  to  sue  on  the  contract  to  recover  damages  for  the 
breach,  or  to  rescind  the  contract,  and  sue  in  assumpsit  to 
recover  money  paid  under  the  contract.  American  Ins.  Co. 
vs.  McAdeny  109  Pa.,  399.  3.  When  an  unexcused  delay  in 
pa}'ment  at  the  time  stipulated  in  a  contract  has  produced  a 
material  change  of  circumstances,  making  the  contiact  more 
onerous  on  one  of  the  parties,  a  court  of  equity  will  not 
decree  its  performance  at  the  suit  of  the  de&ulting  party. 
Andrews  vs.  Bell,  56  Pa.,  343.  4.  Where  the  manufacturer 
of  an  article  ordered  has  completed  it,  and  upon  notice  of  its 
completion,  the  buyer  refuses  or  neglects  to  pay  for  and  take 
it,  the  maker  may  sue  for  its  value,  and  the  measure  of 
damages  is  the  contract  price.  There  is  no  just  reason  why 
the  maker  should  be  compelled  to  accept  the  article  itself  as 
part  payment,  and  be  entitled  to  recover  only  the  difference 
between  its  market  value  and  the  sum  the  defendants  agreed  to 
pay.  Ballentine  vs.  Robinson,  46  Pa.,  177.  5.  When  parties 
enter  into  a  contract,  the  law  requires  that  it  should  be  &irly 
and  honestly  carried  into  effect,  and  when  either  party 
neglects  to  do  so,  the  party  violating  the  contract  is  liable  to 
xespond    to   the   other   in    damages.     Bear  vs.    Hamish^   3 
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Brewster,  115.     6.  It  is  not  every  loose  conversation  that  is 
to  be  turned  into  a  contract,  although  the  parties  may  seem 
to  agree.     A  man  is  not  to  be  snapped  up  for  an  unintended 
proposition  made,  when  he  has  no  reason  to  suppose  anybody 
wants  to  accept  what  he  proposes.     A  proposition  made  and 
accepted  where  no  expectation  of  contracting  exists,  should  be 
carefully  weighed  with  all  the  circumstances  when  the  ques- 
tion of  assent  at  the  time  comes  to  be  questioned.     Brown  vs. 
Rnmy,  53  Pa.,  378.     7.  It  is  well  settled,  that  the  place  of 
the  performance  of  a  contract  gives  the  law  of  its  performance. 
Brown  vs.  Camden  &  Atlantic  R,  R.,  83  Pa.,  316.     8.  If  a 
party,  seeking  the  specific  execution  of  a  contract,  has  been 
guilty  of    gross   laches,   or  there   has   arisen    meanwhile  a 
material  change  of  circumstances,  a  court  of  equity  will  not 
decree  a  specific  performance.     Callen  vs.  Ferguson^  29  Pa., 
247.    Haverstick  vs.    Gas   Co,,   Idem,  254.      9.  Whenever 
one  party  to   a   contract   refuses   to  execute  any  substantial 
part  of   his  agreement,^  he  thereby  gives  to  the  other  party 
the  option    to  rescind    the    entire  contract  and   to    recover 
damages  for  the  breach.     Clark  vs.  Coal  Co,,  16  Phila.,  135. 
10.  Upon  the  breach  of  a  countract  to  furnish  goods,  when 
similar  goods  cannot  be  purchased  in  the  market,  the  measure 
of  damages  is  the  actual  loss  sustained  by  the  purchaser  by 
reason  of  the  non-delivery.     Ctdin  vs.  Glass  Works,  108  Pa., 
220.     II.  In  an  action  for  the  breach  of  a  parol  contract  for 
the  sale  of  land,  the  measure  of  damages  is  the  amount  of 
purchase   money  paid,  with  interest   and   expenses.     Where 
there  is  no  fraud,  no  damages  can  be  recovered  for  the  loss  of 
the  bargain.    Dumars  ws.  Miller,  34  Pa.,  319.     Hertzog  vs. 
Hertzog,  Id^m,  418.     12.  Where  there  is  no  dispute  as   to 
the  terms  of  a  contract  between  a  master  and  servant,  and  as 
to  the  conduct  of  the  latter  with  reference  thereto,  the  question 
whether  he  has  performed  his  contract  duty  is  for  the  court 
and  not  for  the  jury.     Elliott  vs.  Wanamaker,  20  Phila.,  223. 
13.  Generally  damages  for  a  breach  of  contract  are  to  be 

measured  by  the  profits  which  the  bargain  would  have  yielded 
.4 
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to  the  party  whose  contract  has  been   broken.     Fiegel  vs. 
Lataur,  SixPa.,  448.     14.  The  circumstances  of  neglect  or 
inability  to  pay  on  the  part  of  vendees  might  be  so  gross,  even 
where  a  lax  mode  of  performance  was  acquiesced  in,  as  to 
excuse  the  other  party  from  any  notice  of  an  intention  to 
rescind,  and  might  enable  him  to  consider  the  contract  as  ended. 
Forsyth  vs.  N.  A.  OH  Co,,  53  Pa.,  168.     15.  In  an  action  to 
recover  damages  for  a  breach  of  contract  of  sale,  the  measure 
of  damages  is  the  difference  between  the  price  at  which  the 
•goods  were  to  have  been  taken,  and  the  expense  to  the  plaint- 
iffs of  making  them,  or  any  other  damage  or  expense  to  the 
plaintiffs  by  reason  of  the  refusal  of  the  defendants  to  take  the 
goods.     Gallagher  v^,  Whitney,  i^y 'Pa,. ^  184.     16.  The  equit- 
able doctrine  of  substantial  performance  is  intended  for  the 
protection  and  relief  of  those  who  have  faithfully  endeavored 
to  perform  their  contracts  in  all  material  particulars,  so  that 
their  right  to  compensation  may  not  be  forfeited  by  reason  of 
mere    technical   or   unimportant   omissions   or   defects.     He 
who  invokes  its   protection   must  present  a   case   in   which 
there  has  been  no  wilful  omission  or  departure  from  the  terms 
of  his  contract.     Gillespie  Tool  Co.  vs.  Wilson,  123  Pa.,  26. 
17.  It  is  a  settled  rule  in  equity,  that  the  specific  performance 
of  a  contract  will  not  be  decreed  unless  its  terms  are  clear  and 
capable  of  ascertainment  from  the  instrument  itself     Hammer 
vs.  McEldowney ,  46  Pa.,  336.   18.  In  an  action  to  recover  dam- 
ages for  the  breach  of  a  parol  contract  to  employ  the  plaintiff 
to  cultivate  a  farm  on  shares,  the  measure  of  damages  is  the 
profit  which  the  plaintiff  would  have  made  on  the  farm,  if  the 
contract  had  not  been  violated.     The  plaintiff  cannot,  in  addi- 
tion, recover  damages  for  the  defendant's  violation  of  faith. 
Hoy  vs.  Grenoble,  34  Pa.,  9.     19.  If  before  the  time  for  the 
performance  of  a  contract  has  arrived,  one  party  announces  to 
the  other  that  he  does  not  intend  to  perform  his  promises,  the 
latter  may  treat  the  contract  as  broken,  and  bring  an  action  at 
once  for  the  breach.      Hocking  w^.  Hamilton,  158  Pa.,  108. 
20.  Plaintiff  and  defendant  being  applicants  for  appointment 
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as  assessor,  plaintiff  agreed  to  withdraw,  defendant  agreeing 
if  appointed  to  divide  the  receipts.  Held,  that  the  contract 
was  against  public  policy,  and  the  plaintiff  could  not  recover. 
Hunter  vs,  Neff,  71  Pa.,  282.  21.  It  must  be  impossibility, 
not  difficulty,  that  will  excuse  the  performance  of  a  contract. 
If  complete  performance  become  impossible  from  a  cause  not 
within  the  power  of  man  to  control,  the  loss  ought  perhaps  to 
be  divided.  Hiding  v%,  Cr^^,  Addison's  Rep.,  343.  Wilman 
vs.  Wagner^  7  Lancaster  Bar,  10 1.  22.  An  action  based 
on  the  defendant's  failure  or  refusal  to  perform  his  contract, 
and  not  on  negligence  in  the  performance  of  a  duty  implied 
by  that  contract,  is  within  the  jurisdiction  of  a  justice  of 
the  peace.  Jenkins  vs.  Jenkins,  3  Kulp,  233.  14  Luzerne 
Register,  39.  23.  A  vendor  may  maintain  a  bill  of  specific 
performance  where  his  contract  stands  in  need  of  the  speci- 
fied relief  which  a  court  of  equity  alone  can  furnish. 
Kauffman's  Appeal,  55  Pa,,  383.  24.  To  recover  damages 
for  the  loss  of  profits  resulting  from  a  breach  of  contract,  the 
plaintiffs  must  prove  not  only  that  they  had  been  prevented 
from  performing  it  by  the  default  of  the  defendant,  but  also 
that  they  have  sustained  actual  loss  thereby.  The  jury  can- 
not be  asked  to  guess.  They  are  to  try  the  case  upon  evi- 
dence, not  upon  conjecture.  Lentz  vs.  Clioteau,  42  Pa,,  435. 
25.  Where  the  fulfilment  of  a  contract  to  the  exact  letter  was 
prevented  by  an  act  of  God,  over  which  the  parties  could 
have  had  no  possible  control,  and  which  they  could  not  in  any 
way  have  provided  against,  they  are  not  to  be  held  liable. 
Lffvering  vs.  Coal  Co,,  54  Pa.,  291.  26.  The  unqualified 
refusal  of  a  party  to  a  contract  to  perform  it  when  the  time 
arrives,  announced  before  such  period,  is  a  breach,  and  suit 
may  be  commenced  at  once.  Mountjoy  vs.  Metzger,  9  Phila ,  20. 
3  Legal  Opinion,  381.  27.  Contracts  restraining  the  exercise 
of  a  trade  in  particular  localities,  where  there  is  reasonable 
ground  for  the  restriction,  are  valid.  The  court  will  not 
inquire  into  the  adequacy  of  the  consideration.  McClurg's 
Appeal,  57  Pa.,  51.     28.  Where  one  of  the  parties  to  a  con- 
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tract  has  done  afll  that  by  the  terms  thereof  he  agreed  to  do, 
while  the  other  party  has  been  guilty  of  a  default,  the  former 
is  entitled  to  an  equivalent  in  damages  for  what  has  been  lost 
by  the  failure  of  performance,  which  will  be  measured  by  the 
price  or  value  of  what  he  would  have  got  had  the  contract 
been  performed.    Morris  vs.  Parlmm^  4  Phila.,  62.    29.  Where 
the  vendor  of  real  estate,  without  fraud  on  his  part,  is  incom- 
petent to  make  out  a  title,  the  vendee  is  not  entitled  to  damages 
for  the  loss  of  his  bargain  beyond  the  money  paid  with  interest 
and  expenses,  but  where  the  vendor  is  guilty  of  collusion,  tort, 
artifice  and  fraud  to  escape  from  a  bad  bargain,  the  vendor 
is  entitled  to  damages  arising  from  the  loss  of  the  bargain. 
McNamara  vs.  Mcllhenny,  7  Phila.,  103.     30.  If  a  contractor 
stipulate  to  build  and  finish  a  house  by  a  certain  day,  and  at 
the  expiration  of  the  time  he  has  not  commenced  the  work, 
the  other  party  may  rescind  the  contract.     If  there  be  sub- 
stantial performance,  with  only  minor  deficiencies,  it  may  not 
be.     But  a  defective,  negligent  and  worthless  performance  is 
the  same  as  no  performance  at  all.     In  such  case,  the  con* 
tractor  cannot  afterwards,  by  a  subsequent  attempt  to  perform 
the    original    contract,    render    the    other    party   liable  for 
the   work    performed.      If  parties,  by    explicit   terms,  pro- 
vide that  the  time  shall  be  of  the  essence  of  the  contract, 
nothing     but    the    act    of    God    will    excuse    a    failure  to 
perform.     Miller  vs.  Phillips,  31    Pa,,  218.     31.     A   party 
cannot    call    upon  a    court    of    equity   for  a  specific  per- 
formance,   unless   he    has   shown    himself  ready,   desirous, 
prompt  and  eager.     If  specific  performance  is  sought  by  a 
purchaser,  after  he  has  permitted  a  long  time  to  elapse  with- 
out evincing  a   fixed   intention   to  carry  out  his   contract, 
especially  if  circumstances  have  altered,  a  court  of  equity  will 
not  decree  it.     Miller  vs.  Henlan,  51  Pa.,  268.     32.    The 
measure  of  damages  for  a  breach  of  a  contract  to  replace  bor- 
rowed stock,  is  the  highest  price  it  has  reached  between  the 
breach  and  the  trial.     Mtisgrav^  vs.  Beckendarff,  53  Pa.,  310. 
33.  To  take  a  parol  contract  for  land  out  of  the  statute  of 
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frauds^  it  must  be  distinctly  proved,  the  land  clearly  designated, 
and  open,  notorious  and  exclusive  possession  taken  and  main- 
tained in  pursuance  of  the  contract  Equity  enforces  such 
contract  only  where  it  has  been  so  far  executed  that  it  would 
be  unjust  to  rescind  it.  Overmyer  vs.  Koemer,  8ix  Pa.,  517. 
34.  It  is  usually  said  that  fraud  in  procuring  a  contract  makes 
it  void ;  but  in  many  cases  it  is  said  that  it  makes  it  only 
voidable.  Contracts  that  are  absolutely  void  are  contracts  to 
do  an  illegal  act,  or  omit  a  legal  public  duty ;  usually  bonds 
of  married  women ;  contracts  in  a  form  forbidden  by  law ; 
official  acts  of  persons  having  no  recognized  title  to  the  office ; 
contracts  to  do  an  impossible  thing,  or  that  leave  uncertain 
the  thing  to  be  done.  These  have  no  legal  sanction,  and  even 
a  stranger  may  raise  the  objection.  Pearsoll  vs.  Chapin,  44 
Pa. I  13.  35.  Where  a  person,  for  a  valuable  consideration, 
has  contracted  to  render  to  another  person  certain  services 
which  are  of  a  character  not  to  be  replaced  by  the  employ- 
ment of  anothe*-  in  his  place,  and  where  the  loss  of  his  ser- 
vices will  entail  a  loss  which  cannot  be  measured  by  any  ade- 
quate standard,  and  cannot  therefore  be  compensated  by 
damages  in  an  action  at  law,  a  court  of  equity,  though 
it  cannot  compel  specific  performance  of  such  services, 
will  enjoin  such  person  from  giving  a  third  person  the 
services.  Phila.  Ball  Club  vs.  Hallman,  20  Phila.,  276. 
36.  Ignorance  of  the  law  does  not  affect  contracts,  nor  excuse 
a  party  from  the  legal  consequences  of  particular  acts.  Every 
man,  at  his  peril,  is  bound  to  take  notice  of  what  the  law  is, 
as  well  the  statute  as  the  common  law.  No  other  principle  is 
safe  and  practicable.  Ignorantia  legis  neminem  excusat  To 
this  maxim  there  are  some  exceptions,  as  in  the  cases  of 
mutual  mistake,  of  misrepresentation,  undue  confidence,  mental 
imbecility,  undue  influence,  or  any  kind  of  fraud  or  imposition. 
Rankin  vs.  Mortimere^  7  W.,  374.  37.  A  contract  to  com- 
plete work  by  a  certain  time  means  that  it  shall  be  done 
before  that  time.  Thus  an  agreement  to  complete  work  by 
November  next,  excludes  that  month.    Rankin  vs.  Woodworth, 
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3  P.  &  W.,  48.  38.  A  contract  restraining  one  of  the  parties 
from  the  exercise  of  a  trade  within  a  limited  locality  is  valid. 
The  court  will  not  inquire  into  the  adequacy  of  the  considera- 
tion. If  it  be  reasonable,  it  is  enough.  Smith's  Appeal,  18 
W.  H,,  394.  39.  When  a  contract  provides  that  it  shall 
become  void  on  default  in  its  performance  by  one  of  the  parties, 
such  party  cannot  take  advantage  of  his  own  wrong  by  setting 
up  such  default  alone,  as  a  means  of  escaping  liability  under 
the  contract,  unless  its  terms  are  clearly  to  this  effect.  Sus- 
queltanna  Ins.  Co.  vs.  Leavy^  136  Pl^.,  499.  40.  Where  a 
party  to  a  contract,  by  his  acts  or  defaults,  renders  the  per- 
formance of  the  contract  impossible,  or  imposes  such  condi- 
tions upon  its  execution  as  to  render  its  performance  impossi- 
ble, the  other  party  to  the  contract  may  treat  the  same  as 
rescinded.  Seipel  vs.  International  Ins.  Co.^  84  Pa.,  47. 
41.  If  a  vendee  tender  performance  of  his  contract,  at  the 
time  appointed,  and  the  vendor  failed  to  perform  his  part  of 
the  agreement,  the  vendee  may  elect  to  rescind  the  contract, 
and  recover  any  money  paid  thereon.  Stickter  vs.  Guldin, 
30  Pa.,  114.  42.  In  a  contract  between  a  minor  and  an  adult, 
the  adult  is  bound,  though  the  minor  may  not  be.  Tiimanvs, 
Titman,  64  Pa.,  480.  43.  One  failing  in  the  performance  of 
a  contract,  cannot  set  up  the  contract  and  claim  a  benefit 
thereunder.     Trexler  vs.  ScAmeyer,  4  Northampton  Co.,  182. 

44.  An  action  will  lie  on  a  verbal  agreement  for  the  sale  of 
land.  In  the  absence  of  fraud,  the  measure  of  damages  is  the 
money  paid  and  expenses  incurred  on  the  faith  of  the  bargain. 
Beyond  this  the  damages  are  nominal.  Where  there  has 
been  fraud  in  the  sale,  damages  are  recoverable  for  the 
value   of  the  bargain.     Thompson  vs.  Sheplar,  72  Pa.,  160. 

45.  On  failure  to  deliver  specific  articles  contracted  for,  the 
damages  are  generally  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  for  delivery.  When  the 
contract  is  to  pay  a  sum  of  money  in  specified  articles,  the 
damages  on  failure  are  the  interest  of  the  money.  White  vs. 
TompkinSy  52  Pa.,  363.     46.  If  the  contract  of  a  decedent  be 
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personal,  and  the  performance  of  the  deceased  himself  be  the 
essence  thereof,  his  executors  will  not  be  liable,  except  so 
iar  as  the  contract  was  broken  during  his  lifetime.  A  contract 
to  impart  artistic  or  mechanical  skill  and  information  is  such 
personal  contract  So  a  contract  with  an  artist  to  paint  a 
picture,  or  with  an  author  to  write  a  book.  In  such  case,  the 
contract  from  its  very  nature  was  evidently  not  intended  to 
survive.  But  a  contract  to  pay  money,  though  it  falls  due 
after  the  decease  of  the  obligor,  does  survive.  This  act  an 
executor  can  do  as  effectually  as  the  testator.  White  vs. 
Comm,,  39  Pa.,  175.  47.  In  an  action  on  a  contract  for  the 
sale  of  specific  stock,  which  without  the  knowledge  of  the 
vendor  had  already  been  sold  to  another  by  his  agent,  the 
plaintiff  can  only  recover  nominal  damages.  Wilson  vs. 
Wldtiaker,  49  Pa.,  1 14.  48.  A  notice  of  an  intention  not  to 
perform  a  contract,  if  not  accepted  by  the  other  party  as  a 
present  breach,  remains  only  a  matter  of  intention  and  may  be 
withdrawn  at  any  time  before  the  performance  is  in  tact  due. 
Zuch  vs.  McClure,  98  Pa.,  541. 

XLII.  Neglect  to  promptly  perform.  Where  no  term 
is  fixed  for  the  performance  of  an  executory  contract,  a  reason- 
able time  must  be  understood.  Nunan  vs.  Bourquin^  7 
Phila.,  239. 

XLII  I.  Neglect  to  fully  perform,  i.  Proof  of  part 
performance  by  the  plaintiff,  under  a  contract  denied  by  the 
defendant,  will  entitle  the  former  to  recover  for  the  part  of  the 
contract  performed,  without  proof  of  the  full  performance. 
Stewart  ws.  Short,  130  Pa.,  395.  2.  Where  the  plaintiff  acted 
honesdy,  and  in  good  &ith  substantially  performed  the  con- 
tract, that  was  suflficient,  and,  if  in  certain  minor  particulars 
the  contract  was  not  complied  with,  the  jury  might  deduct  from 
the  plaintiA's  damages  the  difference  between  the  value  of  the 
work  as  performed  and  what  it  would  cost  to  complete  it  in 
strict  uniformity  with  the  contract.  Sticker  vs.  Overpeck,  127 
Pa.,  446. 

XLIV.  Neglect  to  properly  perform,     i  .  Where  one 
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undertakes  to  perform  work  for  another,  the  law  implies  aeon- 
tract  to  do  it  with  care  and  skill,  and  an  action  of  assumpsit 
for  the  breach  of  such  contract,  claiming  damages  under  one 
hundred  dollars,  is  within  the  jurisdiction  of  a  justice  of  the 
peace.  Comm.  vs.  Stumm,  31  Pa.,  14.  2.  An  action  to 
recover  damages  for  negligence  in  the  execution  of  work,  trust 
or  duty,  under  a  contract,  is  not  cognizable  before  a  justice  of 
the  peace.  The  proper  action  is  one  on  the  case.  It  is  sub- 
stantially for  a  tort,  deducible  from  the  contract  Zeil  vs» 
Arnold,  2  P.  &  W.,  292.     McCahan  vs.  Hirst,  7  W.,  179. 

XLV.  Neglect  to  pay  in  coin.  A  contract  payable  in 
coin  must  be  paid  in  gold  or  silver  or  its  equivalent  in  legal 
tender  notes.  It  is  not  termed  usurious  because  the  payment 
in  notes  is  greater  than  the  amount  due  in  coin.  Isett  vs. 
Caldwell,  loi  Pa.,  32. 

XLVI.  Neglect  in  the  time  of  performance.  Where 
a  contract  itself  is  silent  as  to  the  time  within  which  an  act  is 
to  be  ()erformed,  the  implication  is  that  it  should  be  done 
within  a  reasonable  time,  and  what  is  a  reasonable  time  is  a 
qyestion  for  the  jury.     Shepler  vs.  Scott,  85  Pa.,  329. 

XLVII.  Neglect  to  fulfil,  i.  Where  there  has  been 
no  fraud  in  the  origin  of  a  contract  for  the  sale  of  land,  the 
measure  of  damc^es  for  the  breach  of  the  contract  is  the 
money  actually  paid  for  the  purchase  and  the  expenses 
incurred.  Rineer  vs.  Collins,  156  Pa.,  332.  2.  Where  A 
contracted  to  build  a  saw-mill  on  B's  land,  B  to  prepare  the 
foundation  and  to  furnish  means  for  the  erection  and  stocking 
of  the  mill,  A  to  have  half  the  profits ;  and  where  A  prepared 
the  superstructure,  but  B  failed  to  perform  his  part  of  the  con- 
tract, held,  that  evidence  of  what  the  mill  would  have 
rented  for  when  finished  was  proper  in  measuring  damages  in 
an  action  by  A  on  the  contract.  Probable  profits  from  the 
manufacture  of  lumber,  the  mill  being  unfinished,  would  be 
too  remote,  contingent  and  speculative.  Rogers  vs.  Bemus,  69 
Pa.,  432. 

XLVIII.  Neglect  OF  PAROL  stipulations.    I.  Evidence 
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of  a  parol  contract  cannot  in  any  way  add  to,  alter  or  vary 
from  the  terms  of  a  subsequent  written  contract  covering  the 
same  subject-matter.  Noblit  vs.  Briggs,  Leg.  Gaz.  Report, 
236.  2.  In  Pennsylvania,  the  law  goes  further  in  throwing 
open  the  door  for  the  admission  of  parol  evidence  to  construe 
written  contracts  than  in  any  other  part  of  this  country,  or  per- 
haps the  world.  The  principle  here  is,  that  to  control  a  deed 
by  a  contemporaneous  verbal  promise,  it  must  be  given  on  the 
iaith  of  that  promise  which  was  intended  to  operate  as  part  of 
the  contract  as  fully  as  if  reduced  to  writing.  Boyd  vs. 
Breece^  3  Phila.,  206.  3.  It  is  permissible  to  give  evidence  of 
a  verbal  promise  made  by  one  of  the  parties  at  the  time  of  the 
making  of  a  written  contract,  where  such  promise  was  used  as 
an  inducement  to  obtain  the  execution  thereof.  Powelton  Coal 
Co.  vs.  McShain^  75  Pa.,  245.  4.  To  establish  a  parol  con- 
tract for  the  sale  of  land  and  take  it  out  of  the  statute,  the 
existence  of  the  contract  and  its  terms  must  be  shown  by  full 
and  indubitable  proof;  the  evidence  must  define  the  bound- 
aries and  fix  the  consideration ;  exclusive  and  notorious  pos- 
session must  have  been  taken  under  it  and  continuously  main- 
tained, and  the  contract  must  have  been  so  far  in  part  per- 
formed, that  compensation  in  damages  would  be  inadequate, 
and  recission  inequitable  and  unjust.  Anderson  vs.  BrinseVr 
129  Pa.,  389.  Bell  vs.  Andrews,  4  D  152.  Hughes  vs. 
Heintzelman,  2  Walker,  426. 

XLIX.  Neglect  of  a  committee  to  fulfil.  Where 
a  committee,  appointed  at  a  citizens'  meeting,  signed  and 
sealed  a  contract  as  a  committee,  affixing  their  individual 
names  thereto,  they  made  themselves  personally  liable  under 
the  contract.     Ulam  vs.  Boyd,  87  Pa.,  477. 

L.  Neglect  in  sale  of  good-will.  Good  faith 
requires  of  a  party  who  has  sold  the  good-will  of  his  business, 
that  he  should  do  nothing  to  deprive  the  purchaser  of  its 
benefits.  The  vendor  has  no  right  to  hold  himself  out  by 
advertisements.     HalFs  Appeal,  60  Pa.,  458. 

LL  Neglect  to  enforce,      i.  A  contract  made  with 
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the  city,  through  her  agents,  on  the  faith  of  a  joint  resolution 
of  councils,  not  approved  or  signed  by  the  mayor,  cannot  be 
enforced.  Harrison  vs.  City^  3  Phila.,  138.  2.  A  chancellor 
may  refuse  to  enforce  the  execution  of  a  contract  on  the 
ground  of  improvidence,  surprise  or  hardship  ;  but  should 
rescind  a  contract  only  for  fraud,  illegality  or  mistake.  LyncKs 

Appeal,  29  Pittsburg  Journal,  37. 

LII.  Neglect  of  ability  to  execute.  A  court  of 
equity  will  set  aside  a  deed  on  the  application  of  the  grantor, 
executed  while  laboring  under  a  deprivation  of  intellect,  the 
result  of  excessive  intoxication,  where  no  purchaser  for  valua- 
ble consideration  is  affected  thereby.  Qiftan  vs.  Davis^  i 
Parsons,  31. 

Contractors. 

I.  Neglect  in  performing  work.  i.  A  contractor 
cannot  escape  liability  for  his  own  negligence  by  interposing 
the  orders  of  an  architect.  Where  he  makes  use  of  a  scaffold, 
he  should  see  that  it  is  strong  enough  for  the  purpose 
intended.  Blendinger  vs.  Souders,  2  Monaghan,  48.  Alston 
vs.  Stewart,  Idemy  51.  2.  A  natural  gas  company  is 
not  liable  for  injuries  resulting  from  the  negligence  of  an 
independent  contractor  in  the  laying  of  its  lines,  unless  it 
accepted  work  which  it  knew  or  ought  to  have  known  w^as  so 
negligently  done  as  to  be  unsafe  and  dangerous.  Chartiers 
Gas  Co,\s,  Lynch,  118  Pa.,  362.  21  W.  N.,44,  3.  A 
contractor  for  the  erection  of  a  hotel  building,  who  uses 
improper  material  in  its  construction,  so  that  the  building 
when  completed  is  structurally  weak  and  unsafe,  will  not  be 
liable  to  a  guest  of  the  hotel  for  an  injury  caused  to  him  by 
such  defective  construction,  but  occurring  after  the  owner  has 
taken  possession.  The  contractor  would  be  responsible  to  his 
employer  for  any  loss,  but  to  one  who  was  not  a  party  to  the 
contract  he  owes  no  duty  which  will  support  an  action.  Curtin 
vs.  Somerset,  140  Pa.,  70.  Fitztnaurice  vs.  Fabian,  147  Pa., 
199.     4.  A  citizen  has  no  right  of  action  against  a  contractor 
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for  cleaning  the  streets  for  injuries  caused  by  the  non-feasance  of 
the  contractor.     The  contractor  owes  no  duty  to  the  citizen. 
Erksinews,  Phila,  i6  Phila.,  151.     5.  A  county  is  not  liable 
for  an  injury  caused  by  the  n^ligence  of  an  independent 
contractor,  where  the  county  commissioners  have  not  inter- 
fered with    the  conduct  of  the  work,  so  as    to  control   its 
methods.     Eby  vs.  Lebanon  Co,^  166  Pa.,  632.     6.  Where  a 
railroad  company  contracts  for  the  construction  of  its  road 
with  one  who  agrees  to  do  all  the  work  for  a  stipulated  price, 
retaining  to  itself  no  direction  or  authority  as  to  the  means 
to  be  employed    by  the  contractor  to  perform    the  work, 
the  company  is    not    liable    for    damages    resulting   from 
his  negligence,   for   the   contractor   is   exercising   an    inde- 
pendent  employment.     Edmundson  ws,  R,  R,,  11 1    Pa.,  316. 
7.  Where  the  owner  of  a  building  employs  a  contractor  to 
execute  certain  improvements  and  repairs  thereon,  and  the 
latter  is  guilty  of  negligence  while  carrying  on  the  work,  the 
contractor  alone  is  liable  for  damages  resulting  from  such  neg- 
ligence, and  not  the  employer.     Erie  Scfiool  District  vs.  Fuess, 
98  Pa.,  601.     II  W.   H.  C,  97.     8.  An  independent  con- 
tractor is  liable  for  an  injury  caused  by  the  negligent  perform- 
ance of  work,  if  the  power  of  the  owner  to  direct  the  work  is 
only  as  to  the  results  of  it,  without  any  control  over  the  man- 
ner of  performing  it ;  but  if  the  owner  retains  the  right  to 
direct  the  manner  and  exercises  the  right,  he  is  liable.     First 
Presbyterian  Congregation  vs.  MinnaAan,  163  Pa,. ^  $61.     9.  In 
an  action  against  the  city  of  Philadelphia  for  damages  aris- 
ing from  a  defect  in  the  highway,  the  responsibility  cannot  be 
shifted  on  a  contractor,  unless  his  contract  was  at  the  time  of 
the  accident  in  writing,  and  executed  in  accordance  with  the 
requirements  of  the  act  of  June  i,  1885.     Hepburn  vs.  Phila- 
delphia, 149  Pa.,  335.     10.  Where  a  contractor  agreed  with 
a  municipality  to  furnish  and  set  off  fireworks  for  a  specified 
sum  for  the  entire  service,  he  is  an  independent  contractor,  and 
the  municipality  is  not  liable  to  a  person  for  injuries  caused  by 
the  contractor's  negligence.     Heidenwagvs.  P/tiladelphia,  168 
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Pa.,  T2.  1 1.  The  rule  that,  in  actions  for  negligence,  muni- 
cipal corporations  may  in  certain  cases  cast  the  responsibility 
upon  an  independent  contractor  whose  negligence  caused  the 
injury,  has  never  been  extended  to  corporations  for  profit. 
Lancaster  Avenue  Co.  vs.  Rhoads,  116  Pa.,  377.  12.  It  is 
now  well  settled  law  that  where  a  man  has  work  done  for  him 
by  a  contractor,  he  is  not  liable  for  the  negligence  of  such 
contractor  and  his  servants.  It  would  be  a  monstrous  load  of 
responsibility  to  impose  upon  a  man  to  make  him  pay  for  the 
negligence  or  unskillfulness  of  every  artisan,  mechanic,  or 
workman  he  employs.  The  rule  of  respondeat  superior  is 
severe  enough,  even  within  its  most  restricted  limits.  Mcany 
vs.  Abbott,  6  Phila..  256.  13.  Where  an  injury  is  occasioned 
through  the  negligence  of  contractors,  their  workmen  or  ser- 
vants, the  contractors  are  responsible,  and  no  action  will  lie 
against  the  individual  or  corporation  for  whom  the  work  is 
being  done.  Painter  vs.  Pittsburg,  2  Pittsburg,  339.  14.  A 
municipal  corporation  is  not  responsible  for  an  injury  occa- 
sioned by  the  negligence  of  contractors,  or  their  agents  or 
servants ;  but  the  remedy  for  such  an  injury  is  against  the  con- 
tractors alone.  Painter  ys,  Phila,,  10  Wright,  213.  Mc Mas- 
ters vs.  if.  if.,  3  Pittsburg,  i.  15.  A  party  who  has  con- 
tracted for  the  doing  of  certain  work  for  his  use  and  benefit  is 
not  liable  for  injuries  arising  in  the  performance  of  such  work. 
The  contractor  is  to  a  certain  extent  substituted  for  the  party 
for  whom  the  work  is  to  be  performed.  If,  however,  the 
employer  keeps  control  of  the  mode  of  the  work,  his  liability 
for  the  acts  of  a  contractor  and  servant  are  the  same.  Reynolds 
\s.  Braithwaite,  2$W.  H.,  269;  131  Pa.,  416.  16.  If  an 
owner  interferes  with  a  contractor,  and  subjects  him  to  his 
command,  the  contractor  is  not  liable  for  injuries  to  his 
work  occasioned  thereby.  Rohnnan  vs.  Steele ,  9  Phila.,  185. 
17.  Where  a  contractor  is  independent  of  his  employer  in  all 
that  pertains  to  the  execution  of  the  work,  he  is  an  independent 
contractor,  and  in  such  case  the  contractor  alone,  and  not  the 
employer,  is  liable  for  damages  caused  by  the  contractor's 
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negligence  in  the  execution  of  the  work.  Smith  vs.  Simmons, 
103  Pa.,  32.  18.  A  third  person  cannot  be  held  liable  for 
the  negligence  of  an  independent  contractor.  IVe/sA  vs.  Parrish, 
148  Pa.,  S99. 

II.  Neglect  to  perform  work.  i.  A  natural  gas  com- 
pany is  not  liable  for  injuries  resulting  from  the  negligence  of 
an  independent  contractor  occurring  before  the  acceptance  of 
the  work  with  notice  of  the  defect.  Chartiers  Valley  Gas  Co. 
vs.  Waters,  123  Pa.,  220.  2.  A  contractor  owes  no  duty  to 
a  citizen  for  non-feasance  of  which  the  citizen  can  maintain 
an  action.  Erskine  ws.  McNicltol,  13  W.  N.,  224.  3.  Those 
who  have  furnished  labor  or  materials  to  contractors  with  the 
city  of  Philadelphia,  who  subseqqently  defaulted  in  the  con- 
tinuance of  the  work,  have  no  right  against  the  dty  or  another 
contractor  who  afterwards  completed  the  work.  Jones  vs. 
PhUa.,  18  Phila.,  346. 

III.  Neglect  of  original  contractor.  A  sub-con- 
tractor is  not  bound  by  the  provisions  of  the  contract  between 
the  owner  and  the  principal  contractor  which  do  not  relate  to 
his  part  of  the  work,  nor  is  affected  by  the  default  of  the 
original  contractor  or  other  sub-contractors.  Cook  vs.  Murphy, 
150  Pa.,  41. 

IV.  Neglect  of  their  employees,  i.  A  railroad  com- 
pany employed  an  independent  contractor  to  haul  freight  cars 
by  mule  teams  on  a  street,  which  cars  were  under  the  exclu- 
sive management  of  the  servants  of  the  contractor.  A  passer-by 
who  was  crushed  between  two  of  these  cars  through  the  neg- 
ligence of  such  contractor's  servants  sued  the  railroad  company 
to  recover  damages.  The  company  defended,  on  the  ground 
that  it  was  not  liable  for  injuries  occasioned  by  the  negligence 
of  the  servants  of  the  independent  contractor.  Held,  that  the 
company  could  not  in  this  manner  escape  its  charter  obliga- 
tions, and  that  it  was  liable  in  damages  to  the  plaintiff.  Pkila, 
&  Wilmington  R.  R.  vs.  Hahn,  22  W.  H.,  32.  2.  It  is  the 
settled  law,  that  persons  not  personally  interfering  with  or 
directing  the  progress  of  a  work,  but  contracting  with  third 
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parties  to  do  it,  are  not  responsible  for  a  wrongful  act  done,  or 
for  negligence  in  the  performance  of  the  contract,  if  the  act 
agreed  to  be  done  is  legal.  The  immediate  employer  of  the 
agent  or  servant  who  causes  the  injury  is  alone  responsible 
for  such  injury;  to  him  alone  the  rule  of  respondeat  superior 
applies,  and  there  cannot  be  two  superiors  severally  responsi- 
ble.    Wray  vs.  Evans,  80  Pa.,  105. 

V.  Neglect  in  leaving  work  unguarded.  A  person 
injured  through  the  negligence  of  an  independent  contractor, 
who  had  dug  a  trench  for  a  gas  company  and  neglected  to 
place  lights,  at  night  to  give  warning  of  its  existence,  cannot 
have  redress  against  the  company,  the  other  party  to  the  con- 
tract.    Hess  vs.  Gas  Co.,  4  Northampton  Co.,  i. 

VI.  Neglect  in  erection  of  building.  Where  one 
employs  a  contractor  to  erect  a  building,  the  contractor  is  the 
principal  of  those  whom  he  employs,  and  it  is  for  them  to 
inquire  as  to  his  skillfulness  and  care ;  the  employer  of  the 
contractor  is  not  a  guarantor  for  his  skill  and  care.  Hunt  vs. 
Penna,  R,  R.,  51  Pa.,  475. 

VII.  Neglect  to  guard  explosives.  Where  indepen- 
dent contractors,  employed  by  a  city  to  excavate  a  city  trench 
under  a  special  contract,  carelessly  exploded  some  dynamite 
cartridges,  the  city  could  not  be  held  responsible  for  injuries 
occasioned  by  the  negligent  act  of  such  contractors.  Hyde 
Park  Hall  Ass'n  vs.  Scranton,  2  Lackawanna  Jurist,  21. 

VIII.  Neglect  to  protect  sub-employees.  Where  a 
contractor  employs  a  sub-contractor  to  do  certain  portions  of 
the  work,  the  contractor  is  bound  to  do  his  part  of  the  work, 
so  as  to  render  it  safe  for  the  employee  of  the  sub-contractor. 
Johnston  vs.  Ott,  155  Pa.,  17. 

IX.  Neglect  in  building  sewers.  A  municipal  cor- 
poration is  not  responsible  for  an  injury  occasioned  by  the 
negligence  of  contractors,  or  of  their  agents  or  servants  in  mak- 
ing excavations  for  sewers  ;  the  remedy  for  an  injury  is  against 
the  contractors  alone.  Painter  vs.  754^  Mayor  of  Pittsburgh  46 
Pa.,  192. 
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Neglect  to  enforce.  Where  one  of  several  directors 
of  an  insurance  company  has  paid  off  a  judgment  recovered 
against  them  jointly,  for  the  fraudulent  appropriation  of  the 
funds  of  the  company  to  their  own  use,  he  cannot  enforce  con- 
tributions from  the  other  defendants.  Boyer  vs.  Bolender^  1 29 
Pa.  I  324.     Zaeppelvs.  Baumgardner,  6  Lancaster  Baii  141. 

Contributory  Negligence. 

1.  It  is  not  necessary  for  the  plaintiff,  in  his  evidence,  to 
prove  that  he  himself  was  not  guilty  of  any  negligence  that 
contributed  to  the  result.     If,  however,  in  proving  the  defend- 
ant's negligence  the  fact  is  disclosed  that  he  was  guilty  of 
contributory  negligence,  there  can  be  no  recovery.     Bradwell 
vs.  R.  IV.  Co,,  27  W.  H.,  264.      139  Pa.,  404.      2.  This 
is  a  matter  of  defence,   unless   the  plaintiff's  own  evidence 
sufficiently   disclose    the    fact    of   contributory    negligence. 
In    that    event,    the   plaintiff   cannot   recover.      Baker  vs. 
Giis  Co,,    157  Pa.,  593.      3.   If  both    parties  are  in   fault, 
neither  can  recover  damages  at  law.    Baker  vs.  Lewis,  33 
Pa.,  301.     4.  One  who  knows  of  the  dangerous   condition 
of   a  particular  portion   of  a  public    highway,    and    could 
have  avoided  it  by  driving  on  the  opposite  side,  is   guilty 
of  contributory  negligence  in  driving  over  the  defective  por- 
tion.    Brendlinger  vs.  New  Hanover,   148  Pa.,  93.     5.  A 
plaintiff,  placed  in  sudden  peril  by  defendant's  negligence,  is 
not  to  be  held  liable  for  a  mistake  of  judgment  in  not  using  the 
best  possible  means  of  escape.     Baker  vs.  North  East  Borough, 
151  Pa.,  234.     6.  Where  the  plaintiff  seeks  to  recover  against 
the  defendant  upon  a  charge  of  negligence,  he  must  himself 
appear  from  the  evidence  to  be  entirely  free  from  all  negligence 
which  contributed  in  any  degree,  even  the  slightest  degree,  to 
produce  the  injury.     We  cannot   measure   the  comparative 
degrees  of  negligence  in  such  cases.  Bentley  vs.  Cranmer,  137 
Pa.,  247.     7.  The  concurring  negligence  which,  when  coupled 
with  the  act  of  God,  produces  an  injury,  must,  in  order  to  ren- 
der a  defendant  responsible,  be  such  as  is  in  itself  a  real  produc- 
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ing  cause  of  the  injury  and  not  a  merely  fanciful  or  specula- 
tive negligence,  which  may  not  have  been  in  the  least  degree 
the  cause  of  the  injury.  Baltimore  &  Ohio  R.  R.  vs.  School 
District,  96  Pa.,  65.  8.  In  an  action  for  death  or  injury 
caused  by  the  negligence  of  the  defendant,  the  burden  is  upon 
the  plaintiff  to  prove  that  the  negligence  of  the  defendant 
caused  the  death  or  injury  without  contributory  negligence  on 
the  part  of  the  person  killed  or  injured.  Baker  vs.  Fekr^  97 
Pa.,  70.  9.  Even  where  there  is  culpable  negligence  on  the 
ipart  of  the  defendant  in  leaving  an  area  way  on  his  pavement 
•exposed,  leading  to  his  cellar,  yet  if  ordinary  or  reasonable 
care  on  the  part  of  a  pedestrian  would  have  avoided  the  injury, 
the  latter,  as  plaintiff,  cannot  recover.  What  constitutes  ordi- 
nary care  must  depend  on  the  circumstances  of  each  case,  of 
which  the  jury  is  to  judge.  Beatty  vs.  Gilmore,  16  Pa.,  463. 
ID.  In  an  action  to  recover  damages  for  injuries  resulting  from 
the  negligence  of  the  defendant,  although  the  plaintiff's  case 
in  chief  might  warrant  a  submission  of  the  case  to  the  jury, 
yet  if  his  admissions  on  cross-examination  establish  contribu- 
tory negligence,  it  is  not  error  to  enter  a  judgment  of  compul- 
sory nonsuit.  Butler  vs.  R.  R.,  126  Pa.,  160.  11.  The 
<lriver  of  a  wagon  who  approaches  a  street  railway  crossing, 
drives  upon  the  track  without  looking,  and  collides  with  a  car, 
is  guilty  of  contributory  negligence.  The  owner  of  the  wagon 
is  affected  by  such  contributory  negligence  of  his  driver. 
Carson  vs.  R.  IV,  Co.,  147  Pa.,  219.  12.  When  a  child  only 
four  years  of  age  is  run  over  by  a  street  car,  no  question  of 
contributory  negligence  can  arise.  Citizens  R.  JV,  Co,  vs. 
Foxley,  33  Pittsburg  Journal,  88.  Erie  R.  W,  Co.  vs.  Sims- 
ter,  34  Idem,  336.  13.  In  an  action  for  damages  for  injuries 
resulting  from  the  alleged  negligence  of  the  defendant,  the 
contributory  negligence  of  the  plaintiff,  if  shown  to  have 
existed,  is  sufficient  alone  and  of  itself  to  discharge  tlie  defend- 
ant from  all  liability.  So,  also,  if  the  accident  was  produced 
by  an  intervening  and  independent  cause,  for  which  the 
■defendant  was  not  responsible,  that,  too,  will  relieve  the  defend- 
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ant.  Chartiers  TownsJup  vs.  Phillips^  1 22  Pa.,  601.  14.  Courts 
will  not  draw  the  line  between  contributory  acts  of  negligence 
in  determining  their  consequences ;  in  such  cases  neither 
party  can  recover  from  the  other  for  an  injury  resulting 
therefrom.  Catawissa  R.  R.  vs.  Armstrong,  49  Pa.,  187. 
15.  It  is  true  that  negligence  on  his  part  would  defeat  the 
plaintiff's  right  to  recover ;  but  to  call  witnesses  to  declare 
the  absence  of  negligence  or  to  negative  negligence  before  the 
defendant  is  bound  to  answer,  is  not  required  in  the  first  place. 
It  is  not  a  necessary  averment  in  the  declaration,  and  is  not 
required  to  be  proved  until  the  opposite  is  set  up  in  defence. 
As  the  love  of  life  and  the  instinct  of  preservation  are  the 
highest  motive  for  care  in  any  reasoning  being,  they  will  stand 
for  proof  of  care  until  the  contrary  appears.  Cleveland  R,  R. 
vs.  Rowan,  66  Pa.,  399.  16.  One  cannot  recover  damages 
for  an  injury,  which  by  the  exercise  of  reasonable  care  he 
might  have  avoided.  Delaware  &  Lackawanna  R.  R,  vs.  Cadow, 
120  Pa.,  559.  17.  It  is  no  proof  of  contributory  negligence, 
that  a  foot  passenger,  frightened  by  the  near  approach  of  a 
train,  ran  the  wrong  way.  Delaware  &  Lackawanna  R,  R,  vs. 
SmitA,  19  Pittsburg  Journal,  .13.  18.  A  citizen  who  knows 
of  the  dangerous  condition  of  a  street  crossing,  and  takes  no 
precaution  for  his  own  safety  at  that  point,  is  chargeable  with 
contributory  negligence,  and  has  no  claim  upon  the  city  for 
damages.  Brskzne  vs.  P/ula,,  16  Phila.,  151.  19.  The  con- 
tributory negligence  of  a  parent  will  not  bar  the  recovery  of 
damages  by  an  infant  for  injury  resulting  to  it  from  the  negli- 
gence of  another.  To  a  child  of  tender  years,  no  contributor}' 
negligence  can  be  imputed.  Brie  City  R.  IV.  Co.  vs.  Schuster, 
1 1 3  Pa.,  41 2.  20.  Where  an  injury  results  from  neglect  of  a 
municipal  corporation  to  keep  its  streets  in  repair,  the  burden 
of  proof  lays  on  the  corporation  to  prove  culpable  negligence 
or  want  of  ordinary  care  on  the  part  of  the  plaintiff.  Erie  City 
vs.  Sc/twingle^  22  Pa.,  384.  21.  It  is  contributory  negligence 
for  a  passenger  to  jump  from  the  front  platform  of  a  running 
street  car.    Fry  ws.  R.  W.  Co.^  17  Phila.,  61.     22.  Where  a 
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person  is  driving  with  a  friend,  and  is  injured  by  the  n^li- 
gence  of  another,  the  contributory  negligence  of  the  driver 
cannot  be  imputed  to  the  person  injured.     Finnegan  vs.  Foster 
Township,  163  Pa«,  135.     23.  A  passenger  in  a  street  car, 
who  is  injured  by  stumbling  over  a  plainly  visible  obstacle 
usual  on  the  floors  of  cars  of  this  kind,  namely  a  box  over  a 
wheel,  is  guilty  of  contributory  negligence.     Farley  vs.   Trac- 
tion Co,,  6  Pa,  County  347.     24.  He  who  voluntarily  places- 
himself  in   a  position   of    known    danger  is   negligent  and 
cannot     recover     damages     if    injured,     no    matter    what 
may  be   the   negligence  of  the  other  party.     Ferguson  vs. 
Traction    Co,,    9     Pa.,     County,    147.       20     Phila.,    249. 
25.  It  is  not  necessary  to  defeat  a  recovery,  that  the  com- 
plainant should  have  been  equally  as  guilty  of  negligence  as 
the  opposite  party.     Any  concurring  negligence  in  causing 
the  injury  is  a  complete  defence.     The  law  will  not  determine 
whose  wrong-doing  did  more  to  cause  the  injury.     This  rule 
extends  to  the  case  where  one  is  killed  and  the  action  brought 
by  surviving  relatives.      Goshorn  vs.  Smith,  8  W.  N.,   290. 
92  Pa.,  435.     26.  Where  there  is  no  dispute  about  the  facts 
alleged  to  constitute  contributory  negligence,  the  court  may 
say  as  a  question  of  law  whether  they  amount  to  negligence 
or  not.     Gramlich  vs.  R,  R.,  9  Phila.,  78.     27.  Parties  were 
often   warned  not  to  stand  in  a  passage  way  where  trucks 
and  wheelbarrows  constantly  passed.     A  car  was  negligently 
pushed  over  the  end  of  a  track  which  overhung  the  passage- 
way and  from  which  no  danger  could  have  been  anticipated. 
The  party  injured  by  the  fall  of  the  car  upon  liim  was  held 
not  guilty  of  contributory  negligence  in  regard  to  the  car, 
unless 'there  had  been  some  reason  to  expect  danger  from  that 
source.'    Gray  vs.  Scott,  66  Pa.,  345.     28.  Contributory  neg- 
ligence cannot  be  attributed  to  a  child  of  six  years.     A  person 
is  guilty  of  contributory  negligence,  who  leaves  a  horse  and 
wagon  unguarded  upon  the  track  of  a  street  railway  in  a  nar- 
row and  unlighted  alley  on  a  dark  night.     So  also  where  an 
inexperienced  oarsman  attempts  to  cross  a  river  in  front  of  a 
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steamboat.     Schnurvs.  R,  W,  Co.,  153  Pa,,  30.     Gilmare  vs. 

R.   W.   Co.y  Idem,    31.      Sekerak    vs.  Jutte,    Idem,     117. 

29.  The  contributory  negligence  which  bars  a  recovery  for  an 
injury  is  that  which  co-operates  in  causing  the  injury  ;  some 
concurring  act  or  omission  of  the  other  party  to  produce  the 
injury,  not  the  loss  merely,  and  without  which  the  injury  could 
not  have   happened.     Gould  vs.    McKenna,   86    Pa.,    297. 

30.  Where  the  facts  are  undisputed,  the  inference  of  contribu- 
tory negligence  is  an  inference  of  law  which  it  is  the  duty  of 
the  court  to  declare,  and  the  question  should  not  be  left  to 
the  jury.  There  is  no  legal  excuse  for  failure  to  avoid  a 
known  danger.  Hill  vs.  Tionesta,  29  W.  N.,  390.  146  Pa., 
II.  31.  The  general  principle  is,  that  one  who  seeks  to  recover 
damages  for  an  injury  caused  concurrently  by  his  own  negli- 
gence and  by  the  negligent  or  unskillful  act  of  another  must 
iaiL  Where  there  has  been  mutual  default,  neither  party  can 
recover  damages  from  the  other.  The  reason  why,  in  cases 
of  mutual  concurring  negligence,  neither  party  can  maintain  an 
action  against  the  other  is,  not  that  the  wrong  of  the  one  is  set 
off  against  the  wrong  of  the  other ;  it  is  that  the  law  cannot 
measure  how  much  the  damage  suffered  is  attributable  to  the 
plaintiffs    own    fault.     Heil  vs.    Glanding,    42    Pa.,   498. 

32.  It  is  not  contributory  negligence  for  a  man  to  attempt  to 
cross  a  public  bridge  which  he  had  heard  was  unsafe,  but 
which  he  had  reason  to  believe  the  commissioners  of  the 
county  deemed  secure,  as  they  had  given  no  public  notice  to 
discontinue  crossing  it.  A  railroad  company  with  high  trestle 
bridges  cannot  absolve  itself  from  liabilty  for  neglect  to  repair 
by  saying  to  a  passenger,  '*  You  knew  our  road  was  very  dan- 
gerous ;  why  did  you  run  the  risk  of  an  accident  and  conse- 
quent injury? "     Humphreys  vs.  Armstrong  Co.,  56  Pa.,  21a 

33.  Where  the  direct  cause  of  the  accident  is  the  plaintiff's 
negligence  in  a  careless  exposure  of  a  portion  of  the  body  in 
a  dangerous  place,  the  plaintiff  cannot  recover,  though  the 
Diligence  of  the  defendant  has  remotely  contributed  to  the 
injuiy.     Hannigan    vs.    Navigation    Co.,    23   W.   N.,    576. 
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34.  Jumping  from  a  street  car  while  it  is  in  motion  is  con- 
tributory negligence.  The  fact  that  the  conductor  refused  or 
neglected  to  stop  the  car  when  requested,  does  not  justify  a 
passenger  in  jumping  off.     Hagan  vs.  R,  R.,  10  W.  N.,  360. 

35.  Where  the  evidence  of  concurrent  negligence  is  conflict- 
ing, or  the  facts  on  which  a  right  to  recover  are  rested,  are 
controverted,  a  jury  should  pass  upon  that  evidence  and  upon 
these  facts.  Harrisburg  vs.  Saylor,  87  Pa.,  216.  36.  Where 
a  boy  of  ten  years  jumped  on  the  front  platform  of  a  street  car 
on  the  driver's  invitation,  and  was  subsequently  injured  while 
leaving  it,  the  question  of  contributory  negligence  was  for  the 
jury.  Hestonville  R.  R.  vs.  Gray,  3W.  N.,  421.  37.  Where 
a  traveller  from  mere  foolhardiness,  knowing  a  defect  exists, 
rushes  against  it  when  he  also  knows  it  can  be  avoided  by 
taking  another  route  which  is  safe  and  convenient,  he  has  no 
case  for  damages.  Kingston  Township  vs.  Gibbons^  4  Kulp, 
330.  18  W,  N«,  334.  38.  In  any  case  where  an  injury  by 
the  negligence  of  the  defendant  is  the  basis  of  the  action,  the 
right  to  recover  may  be  resisted  by  proof  that  the  plaintiff's 
own  negligence  contributed  to  the  injury.  If  such  n^ligence 
was  in  part  the  occasion  of  the  injury,  the  law  will  not  discrim- 
inate between  the  negligence  of  the  plaintiff  which  contributed 
to  the  injury  and  the  negligence  of  the  defendant  which 
also  contributed  to  it.  It  simply  will  not  allow  a  recov- 
ery  in    such    a  case.     Krum  vs.  Anthony,    115  Pa.,  431. 

39.  When  a  child  is  placed  in  danger  by  the  positive  act 
of  its  guardian,  this  is  contributory  negligence.  Negligence 
is  a  mixed  question  of  law  and  fact,  and  the  facts  can  only  be 
found  by  the  jury.     Kay  vs.  Penna,  R,  R,,  65   Pa.,   269. 

40.  In  an  action  for  negligence,  if  the  plaintiff's  own  testimony 
^hows  contributory  negligence  on  his  part,  he  cannot  complain 
if  he  is  non-suited,  although  other  testimony  tends  to  show 
the  contrary  ;  but  if  his  own  testimony  shows  a  clear  case  it 
is  not  destroyed,  as  matter  of  law,  by  the  contradictory  testi- 
mony of  another  witness,  though  called  by  himself.  Kohler 
vs.  R.   R,y   135    Pa.,   346.     41.  The    measure  of  a  child's 
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responsibility  for  contributory  negligence  is  his  capacity  to  see 
and  appreciate  danger,  and  he  will  as  a  rule  be  held  to  such 
measure  of  discretion  as  is  usual  in  those  of  his  age  and 
experience,  the  measure  varying  with  each  additional  year. 
Kehler  vs.  Schwenk,  144  Pa,,  348.  42.  It  is  the  duty  of 
plaintiff,  seeking  to  recover,  where  the  gravamen  of  the  action 
is  the  alleged  negligence  of  the  defendant,  to  show  a  case  clear 
of  contributory  negligence  on  his  own  part.  Lancaster  City 
vs.  Kissinger,  i  Pennypacker,  251.  11  W,  N.,  151.  43.  A 
youthful  domestic  in  a  hotel,  finding  a  known  explosive  on  the 
bureau  of  a  guest,  tapped  it  on  the  marble,  whereby  it  exploded 
and  she  was  injured.  Held,  that  she  was  guilty  of  contribu- 
tory negligence.  Laylow  vs.  Rogers ^  3  Lancaster  Review,  233^ 
44.  Where  a  traveler  is  aware  of  the  dangerous  condition  of 
the  highway,  and  is  at  liberty  to  chose  another  route  which  is 
entirely  safe,  but  fails  to  do  so,  he  is  guilty  of  contributory 
negligence.  Lynch  vs.  Erie  City^  151  Pa,,  380.  Haven  vs. 
Bridge  Co.,  Idem,  620.  45.  Where  one  negligently  places 
himself  in  a  position  of  known  danger  and  suffers  an  injury  at 
the  hands  of  another,  either  wholly  or  partially,  by  means  of 
his  own  act,  he  cannot  recover  damages.  The  contributory 
negligence  which  prevents  recovery  for  an  injury,  however^ 
must  be  such  as  co-operates  in  causing  the  injury,  and  without 
which  the  injury  would  not  have  happened.  Lehigh  Valley 
R.  R.  vs.  Greiner,  113  Pa.,  600.  46.  In  an  action  to  recover 
damages  for  personal  injuries,  the  plaintiff  must  show  a  case  of 
negligence  by  the  defendant,  clear  of  contributory  negligence  by 
himself;  but  where  the  measure  of  care  shifts  with  the  circum- 
stances, or  when  the  care  exacted  from  an  employee  has  been 
varied  by  the  conduct  of  his  employer,  the  question  of  contribu- 
tory negligence  is  for  the  jury.  Lee  vs.  Woolsey,  idj  Pa,,  1 24. 
47.  It  is  not  error  for  the  court  to  charge  the  jury,  that  if 
both  parties  were  guilty  of  negligence,  the  plaintiff  could  not 
recover.  The  law  does  not  Stop  to  measure  the  degree  of 
negligence  on  the  part  of  the  plaintiff.  The  rule  is,  that  if  the 
plaintiff's  negligence  contributed  in    any    degree,    however 
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slight,  to  the  injury,  he  cannot  recover.     Long  vs.  MUford 
Township,  137  Pa.,  122.     48.  If  the  plaintiff  is  guilty  of  con- 
tributing negligence  he  cannot  recover.  The  court  cannot  weigh 
as  to  which  was  the  more  negligent,  the  defendant  or  the 
plaintiff,  if  both  were,    because,  if  the  plaintiff  was  in  any 
particular  negligent,   and  his  negligence  contributed  to  the 
accident,  then  he  has  failed  to  establish  a  legal  case.     Lee  vs. 
Electric  Light  Co,,  140  Pa.,   620.     49.  Any  limitation  upon 
the  effect  of  any  degree  of  contributory   negligence  of  the 
plaintiff,  as  defeating  his  right  of  recovery,  will  not  be  toler- 
ated.    It  is  error  for  the  court  to  charge,  that  if  the  plaintiff 
was  guilty  of  any  negligence,  which  materially  contributed  to 
the  happening  of  the  injury  then  he  cannot  recover.     The 
word  "  materially  "  is  improper  in  such  connection  and  should 
be  omitted.     Mattimore  vs.  Erie  City,  144  Pa.,  23.     50.  Neg- 
ligence of  a  plaintiff,  contributing  to  an  injury  complained  of, 
is  a  matter  of  defence,  and  ordinarily  the  burden  of  proving  it 
is  on  the  defendant.     It  was  error  for  the  court  to  instruct  the 
jury,  "  that  if  the  plaintiffs  have  not  shown  affirmatively  that 
their  negligence  did  not  contribute  in  any  degree  to  the  injury 
they  could  not  recover.'*     Mallory  vs.  Griffey ,  85  Pa.,  275. 
51.  It  is  contributory  negligence  for  a  person  to  attempt  to 
cross  the  tracks  of  a  railroad  in  front  of  a  moving  train ; 
which  he  must  have  seen  approaching.     Marland  vs.  R,  R,, 
123  Pa.,  487.     52.  A  car  inspector  is  guilty  of  contributory 
negligence  when  he  goes  under  a  car  standing  on  a  switch  at 
an  hour  when  he  knows  that  a  train  is  usually  run  on  the 
switch,  and  makes  no  inquiry.     Mareau  vs.  R,  R,,  167  Pa., 
220.     53.  A  master  is  not  liable  for  injuries  to  his  servants,  if 
they  have  been  guilty  of  contributory  negligence.     Marsden 
vs.  Haighy   14  W.  N.,  526.     54.  Contributory  negligence  in 
any  degree  on  the  part  of  the  plaintiff  will  prevent  recovery  in 
an  action  for  damages.     Monongahela  City  vs.  Fischer ^  1 1 1 
Pa.,  9.     33  Pittsburg  Journal,  305.      55.  Where  a  person 
voluntarily  walks  directly  in  front  of  a  moving  locomotive,  he 
is   guilty  of  such   contributory  negligence  as  will  preclude 
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his   recovery    of    damages   from   the   railroad   company  for 

being  struck  by  the  engine.    Morgan  vs.  R,  R,,  23  W,  N.,  189. 

56.  A  passenger  at  a  railroad  station  is  guilty  of  contributory 
negligence  in  standing  on  the  planking  between  two  tracks^ 
there  being  a  safe  place  beyond  the  tracks  provided  by  the 
company  at  which  he  could  have  remained  until  the  actual 
arrival  of  his  train.     McGeehan  vs.    R,  R.,   149  Pa.,    188. 

57.  Where  a  person  occupies  a  place  of  known  danger  and 
has  been  warned,  he  is  guilty  of  contributory  negligence  in 
case  of  accident.  McGrath  vs.  Coal  Co,^  4  C.  P.  Reporter, 
77.  3  Delaware  Co.,  238.  58.  Where  a  person  occupies  a 
place  of  known  danger  on  a  car,  and  has  been  warned  of 
danger,  he  is  guilty  of  contributory  negligence  in  case  of  acci- 
dent. In  Pennsylvania,  the  burden  of  showing  contributory 
negligence  is  on  the  defendant.  If  the  injured  party  contributed 
in  any  degree  to  the  accident  he  cannot  recover.  McGrath  vs. 
Coal  Co.,  4  Lancaster  Review,  281.  Kingston  vs.  Gibbons, 
Idem,  173.  59.  One  person  being  in  fault  will  not  dispense 
with  another's  using  ordinary  care.  Whatever  may  have  been 
the  defendant's  neglect  or  culpability,  if  the  plaintiffs,  by  their 
own  imprudence  and  want  of  care  contributed  to  the  injury, 
the  law  will  not  adjust  the  balance  of  blame  between  them,  nor 
award  damages  to  either.  MunneU  vs.  Peters,  22  Pittsburg 
Journal,  78.  60.  The  question,  whether  the  plaintiff  was 
guilty  of  contributory  negligence,  must  be  inferred  from  all  the 
fuls  disclosed  by  the  testimony,  and  such  inferences  of  fact  are 
for  jury  and  not  for  the  court.  In  an  action  to  recover  damages 
ibr  personal  injuries,  the  plaintiff  cannot  be  non-suited  if  he 
has  made  out  a  case  for  himself  by  his  own  testimony,  although 
one  of  his  witnesses  testifies  to  his  contributory  negligence.  A 
person  who  has  knowledge  of  the  dangerous  condition  of  a 
public  highway  and  ventures  to  drive  over  it  is  guilty  of 
contributory  negligence.  Merriman  vs.  Phillipsburg,  158 
Pa.,  78.  Ely  vs.  R.  R.,  Idem,  233.  Winner  vs.  Oak- 
land, Idem,  405.  61.  Where  the  plaintiff  has 
shown      negligence      on     the     part     of     the      defendant. 
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without  showing  contributory  negligence  on  his  part,  the 
burden  of  showing  such  contributory  negligence  is  on  the 
defendant  Where  gas  is  escaping  into  a  sewer,  it  is  con- 
tributory negligence  for  a  person  to  enter  the  sewer  with  a 
lighted  lamp.  Monongahela  Water  Co,  vs.  Stewartson^  29 
Pittsburg  Joumali  88.  OUCityGas  Co.vs,Robinson,lAemj  131. 
62.  Where  the  question  of  contributory  negligence  is  fairly 
raised  upon  the  evidence,  it  is  not  enough  to  charge  generally 
that  the  plaintiff  cannot  recover  if  guilty  of  contributory  neg- 
ligence ;  the  court  should  explain  to  the  jury  what  facts  con- 
stitute such  negligence.  New  York  &  Lake  Erie  R.  R.  vs. 
EncheSf  127  Pa.,  316.  63.  Where  there  is  evidence  of  neg- 
ligence on  the  part  of  defendant,  and  evidence  from  which  it 
might  be  inferred  that  the  plaintiff  was  guilty  of  contributory 
negligence,  the  evidence  on  both  questions  should  be  sub- 
mitted to  a  jury.  North  Penna.  /?.  R,  vs.  Kirk^  90  Pa.,  15. 
64.  Where,  in  the  construction  of  a  sewer,  an  adjacent  gas 
pipe  was  broken,  resulting  in  gas  finding  its  way  into  the 
sewer,  which  fact  was  known  to  the  engineer  who  entered  the 
sewer  with  a  lighted  candle,  resulting  in  an  explosion  and 
injury  to  him,  held,  that  the  engineer  was  guilty  of  contribu- 
tory negligence  and  was  not  entided  to  damages.  Oil  City  Gas 
Co,  vs.  Robinson^  99  Pa.,  5.  65.  It  is  an  error  to  charge  in 
an  action  of  tort,  that  the  plaintiff  must  be  free  from  negligence 
contributing  materially  to  the  injury.  Any  degree  of  n^li- 
gence  on  the  part  of  the  plaintiff  contributing  to  the  injury 
destroys  his  right  to  recover.  OU  City  Fuel  Co,  vs.  Boundy^ 
122  Pa.,  449.  66.  In  an  action  against  a  railroad  company 
to  recover  damages  for  an  injury  to  the  person  and  proper^ 
of  the  plaintiff,  if  it  was  occasioned  in  any  degree  by  the  neg- 
ligence of  the  plaintiff,  he  cannot  recover,  though  the  agents 
of  the  company  may  have  been  in  the  greater  fault.  Negli- 
gence is  the  want  of  that  care  which  men  of  common  sense 
and  common  prudence  ordinarily  exercise  in  like  employ- 
ments. O'Brien  vs.  R,  R,,  3  Phila.,  76.  67.  The  rule  of  law 
in  this  state  is  clear,  that  when  both  parties  are  guilty  of  negli- 
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gence,  the  one  cannot  recover  for  damage  arising  therefrom 
from  the  other,  although  the  former  was  guilty  of  less  negli- 
gence than  the  latter.  There  can  be  no  apportionment  of  dam- 
ages in  such  cases.  Panther  vs.  The  Ajax,  19  Pittsburg 
Journal,  2 1 .  Stiles  vs.  Geesey^  Idem,  181.  68.  Where  plaint- 
iff and  defendant  are  equally  in  fault  owing  to  a  mutual  mis- 
take of  facts,  no  action  lies.  Patton  vs.  Transit  Co.,  23  W.  N., 
542.  69.  If  parents  permit  a  child  of  tender  years  to  run  at 
large  without  a  protector  in  a  city  traversed  by  cars  and  other 
vehicles,  they  are  guilty  of  contributory  negligence  in  case  of 
injury  to  the  child.  If  the  case  is  barely  such,  negligence  is  a 
conclusion  of  law,  and  should  not  be  submitted  to  a  jury.  In 
an  action  by  the  child,  the  negligence  of  the  parent  would  per- 
haps be  no  defence.  Pittsburg  Railway  Co,  vs.  Pearson,  72 
Pa.,  169.  70.  A  traveler  on  a  public  road  who  does  not  avoid 
a  known  danger  when  he  might  have  done  so,  is  guilty  of  con- 
tributory negligence.  Pittsburg  Southern  R,  R.  vs.  Taylor,  104 
Pa.,  306.   I  s  W.  N.,  37.  Fleming  vs.  Lock  Haven,  Idem,  216. 

71.  Where  an  injury  is  occasioned  partly  by  the  negligence 
of  the  plaintiff,  he  cannot  recover  damages  from  a  defendant 
whose  negligence  concurred  with  his  own  in  producing  the 
injury.    Penna.  R.  R,  vs.  Aspell,  2  Pittsburg  Journal,  26. 

72.  If  a  man  has  got  himself,. without  negUgence,  into  a  posi- 
tion of  danger,  he  is  not  responsible  if  he  makes  a  mistake  of 
judgment  in  getting  out.  Penna,  R.  R,  vs.  Werner,  89  Pa.,  59. 

73.  It  is  undoubtedly  true  that  when  the  plaintiffs  own  evi- 
dence discloses  contributory  negligence,  there  can  be  no 
recovery,  but  if  it  does  not,  the  burden  is  on  the  defendant  to 
disprove  care.  In  such  case  the  question  of  negligence  is  for 
the  jury.  Penna,  R.  R,  vs.  Werner,  6  W.  N.,  520.  74.  In  a 
suit  by  &ther  or  mother  for  the  death  of  a  child,  contributory 
negligence  of  the  parent  is  a  defence.  In  a  suit  by  a  child  of 
tender  years  for  personal  injury,  the  defence  of  contributory 
negligence  will  not  prevail.  Penna.  R.  R.  vs.  James,  8ix 
Pa.,  194.  75.  If  the  undoubted  evidence  clearly  show 
any  &ct  which  proves  the  plaintiff  was  guilty  of  concurring 
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negligence,  the  court  should  not  permit  him  to  recover  dam- 
ages ;  but  if  the  facts  relied  on  to  establish  negligence  are 
doubtful,  the  case  should  be  submitted  to  the  jury.     Penna. 
R.  R.  vs.  Fortney^  90  Pa.,  326.     76.  If  a  traveler  in  crossing 
a  railroad,  is  injured  either  by  his  own  misfortune  or  &ult,  the 
company  is  not  liable.     Where  he  is  injured  crossing  a  rail- 
road on  a  public  road,  negligence  is  not  to  be  presumed  against 
the  company.     Penna,  R.  R,  vs.    Goodman,  62   Pa.,    329. 
77.  In  an  action  for  negligence,  if  the  plaintiff  makes  out  a 
prima  facie  case,  the  burden  is  on  the  defendant  to  disprove 
care,  and  thus  establish   negligence  in   the  plaintiff.     If  the 
plaintifTs  own  case  disclose  contributory  negligence  he  cannot 
recover.     Where   the    measure  of  duty    is    not   unvarying, 
and  a  higher  degree  is  demanded  in  some  circumstances  than  in 
others,  a  jury  alone  can  determine  what  is  negligence  and 
whether  it  has  been  proved.     Penna.  Canal  Co.  vs.  Bentley,  66 
Pa.,  30.     78.  The  burden  of  proof  of  contributory  negligence 
is  upon  the    defendant ;  the  plaintiff  is  not  bound  to  prove 
affirmatively  as  part  of  his  case  that  there  was  no  contributory 
negligence.    Penna.  Telephone  Co.  vs.    Varnau,  2  Monaghan, 
"645.     79.  Where,  in  defiance  of  repeated  warnings,  and  with  a 
full  knowledge   of   the    dangerous    condition   of  a  portion 
of  a  mine,  a  miner  persisted  in  working  in  it  until  his  life 
was   the   forfeit,   held,   that  he   had    been    guilty   of   such 
•contributory    negligence    as    precluded     recovery    of    dam- 
ages for  his  death.     Russell  vs.  Hutchinson,  15  W.  N.,  482. 
80.  Where  one  of  two  innocent  parties  must  suffer  from  the 
tortious  act  of  a  third,  he  who  gave  the  wrong-doer  the  means 
•of  perpetrating  the  wrong  must  bear  the  consequences  of  the 
act.     Robertson  vs.  Hay,  91  Pa.,  242.    Jcffers  vs.  Gill,  Idem, 
290.     81.  Where    there  is   affirmative    and    uncontradicted 
■evidence  of  contributory  negligence  by  the  plaintiff,  the  court 
should  instruct  the  jury  that  if  they  believe  the  witness,  their 
verdict  must  be  for  the  defendant.    Reading  &  Columbia  R.  R. 
vs.  Ritchie,  102  Pa.,  425.     82.  It  is  not  contributory  negli- 
gence per  se  on  the  part  of  a  parent  for  a  child  of  tender  years 
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to  be  upon  the  public  street  unattended.  Reinike  vs.  Traction 
Co.^  2  Pa.  Dist,  319.  83.  If  an  injury  results  from  the  want 
.»f  ordinary  care  of  both  parties,  neither  has  a  remedy  against 
he  other.  Reeves  vs.  R.  R.,  30  Pa.,  454.  84.  As  a  general 
rule,  a  child  of  six  years  of  age  cannot  be  charged  with  con- 
tributory negligence.  But,  in  some  cases,  it  is  a  question  for 
i*ie  jury,  depending  upon  the  degree  of  intelligence  of  the 
child,  and  whether  he  was  warned  or  was  otherwise  aware  of 
his  danger.  Rumtnele  vs.  Heating  Co,^  2  Monaghan,  98. 
85.  The  principle,  that  there  can  be  no  recovery  for  an  injury 
caused  by  the  mutual  neglect  of  parties,  is  applicable  to  an 
injury,  which  is  founded  upon  a  contract.  A  railroad  company 
is  not  liable  to  a  passenger  for  an  accident  which  he  might 
have  prevented  by  ordinary  care.  A  passenger  who  has  neg- 
ligently been  carried  beyond  a  station  where  he  intended  to 
stop  may  recover  compensation  for  inconvenience,  loss  of  time 
and  labor  of  returning ;  but  is  guilty  of  contributory  negli- 
gence in  jumping  from  the  car  while  in  motion,  and  ignoring 
a  warning  to  wait  until  the  train  stopped.  /?.  R.  vs.  Aspel, 
23  Pa.,  147,  150.  86.  A  father  is  guilty  of  contributory 
negligence  if,  with  knowledge  of  the  dangerous  character  of 
the  work,  he  permits  his  child  of  tender  years  to  labor  in  a 
hazardous  section  of  a  colliery.  Schwenk  vs.  Kehler,  122 
Pa.,  67.  I  Lackawanna  Jurist,  83.  22  W.  N,,  442. 
ij.  Standing  between  two  tracks  of  a  railroad  and  not  keep- 
ing watch  for  approaching  trains  constitutes  contributory  n^- 
ligence.  Snell  vs.  R.  R.,  i  C.  P.  Reporter,  24.  88.  It  is 
contributory  negligence  for  a  laborer  to  clean  a  machine 
while  it  is  in  motion,  when  he  knows  how  to  stop  it  and  thus 
avoid  the  risk.  He  cannot  claim  that  he  was  an  unskilled 
workman,  and  that  it  was  the  duty  of  his  employer  to  instruct 
him  how  to  clean  the  machine  and  warn  him  of  a  danger  which 
was  apparent  to  every  person.  Stoll  vs.  Hoopes,  22  W.  N,,  1 59. 
89.  There  can  be  no  apportionment  of  damages  where  there 
is  contributory  negligence.  Stiles  vs.  Geesy^  3  Legal  Opinion, 
286.     90.  It  is  an  undoubted  rule  that  for  a  loss  from  mutual 
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negligence  neither  party  can  recover  in  a  court  of  commoDL 
law.  Courts  of  admiralty  indeed  decree  according  to  the  cir- 
cumstances, so  as  to  apportion  the  loss  ;  but  a  court  of  law 
refuses  to  interfere  at  all,  and  this  rule  governs  the  case  of 
shippers  of  goods  on  board  of  vessels,  which  have  come  into 
collision.  Simpson  vs.  Hand^  6  Wh,,  311.  5  W.  &  S.,  524. 
91.  A  child  six  years  of  age,  accustomed  to  board  the  cars  of 
a  street  railway,  while  in  motion,  to  sell  water,  fell  from  the 
front  platform  and  was  killed.  Held,  that  the  child  was  guilty 
of  contributory  negligence.  Smith  vs,  R.  IV.  Co.,  13  Phila., 
6.  92  Pa.,  450.  92.  The  test  for  contributory  negligence  is 
found  in  the  affirmative  of  the  question :  Did  the  plaintiA's 
negligence  contribute  in  any  degree  to  the  furthering  of  the 
injury  complained  of?  If  it  did,  there  can  be  no  recovery. 
Where  a  passenger  on  a  railway  was  himself  guilty  of  a  want 
of  care,  but  it  did  not  contribute  to  the  accident  whereby  he  was 
injured,  or  only  remotely  contributed  to  it,  he  will  not  thereby 
be  prevented  from  recovering  damages  from  the  company^ 
when  the  negligence  of  the  company  was  the  proximate  cause 
of  the  injury.  Thirteenth  St.  R.  W.  vs.  Boudrou,  92  Pa.,  475. 
93.  Where  there  is  a  reasonable  doubt  as  to  the  facts  or  the 
inferences  from  them,  the  question  of  contributory  negligence 
is  for  the  jury.  Vanatta  vs.  R.  /?.,  154  Pa.,  263.  94.  One 
who  is  injured  by  the  negligence  of  another,  cannot  recover 
any  compensation  for  his  injury  if  he  has  by  his  own  negli- 
gence or  wilful  wrong  in  any  way  proximately  contributed  to 
produce  the  injury  of  which  he  complains.  Where  a  person 
deliberately  places  himself  in  a  dangerous  position,  he  cannot 
recover  damages  for  an  injury.  Varnau  vs.  Telephone  Co.^  5 
Lancaster  Review,  100.  Penna.  R.  R.  vs.  Bell,  Idem,  405. 
95.  What  might  be  gross  contributory  negligence  in  an  adult 
pursuing  a  daily  avocation,  may  be  excusable  in  a  person  of 
tender  years.  Warner  vs.  R.  R.,6  Phila«,  537.  96.  In  aa- 
action  for  damages  it  is  not  the  degree  of  negligence,  but  any 
negligence  that  bars  the  plaintiA's  recovery.  Walters  vs.  Wayne, 
16  Pa.  County,  612.     97.  In  an  action  whose  gravamen  is. 
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negligence,  it  is  the  duty  of  the  plaintiff  to  show  a  case  clear 
of  contributory  negligence.  There  must  be  shown  a  prima 
facie  case  resulting  exclusively  from  the  wrong  of  the  defend- 
ant before  he  can  be  called  to  answer.  Waters  vs.  Wing,  59 
Pa.,  211.  98.  Parents  who  suffer  their  children  of  tender 
years  to  wander  along  the  tracks  of  a  railroad,  where  they  are 
killed  by  a  passing  train,  are  guilty  of  contributory  negligence. 
Westerberg\s,  R.  R.,  142  Pa.,  471. 

Conveyancers. 

Neglect  to  make  searches.  The  rule  of  liability  of 
conveyancers  for  errors  of  judgment  is  the  same  as  lawyers 
and  physicians.  Where  a  conveyancer  employed  in  the  pur- 
chase of  a  ground  rent  relied  on  the  opinion  of  legal  counsel 
that  it  was  clear  of  encumbrances,  whereas  a  judgment  by 
default  existed  of  record  against  the  vendor,  the  damages  on 
which  had  not  been  liquidated,  he  is  not  liable  to  the  pur- 
chaser for  negligence.     Watson  vs.  Muirhead,  57  Pa.,  161. 

Copyright. 

I.  Neglect  TO  OBTAIN.  Performance  of  an  opera  on  the 
stage  which  had  never  been  published  or  copyrighted  gives  no 
right  to  print  the  music  from  memory  or  otherwise.  Gilbert 
vs.  Backer,  9  W.  N.,  14. 

II.  Neglect  to  regard.  An  injunction  will  only  be 
granted  in  copyright  cases,  where  tliC  existence  of  the  right 
and  the  evidence  of  infringement  is  clear.  A  preliminary 
injunction  will  not  be  granted  to  restrain  the  reprint  of  a  for- 
eign enclycopxdia  containing,  inter  alia,  articles  copyrighted 
here  and  incorporated  in  the  foreign  work.  Scribner  vs.  Stod- 
dart,  8  W.  N.,6i. 

III.  Neglect  by  infringing,  i.  The  publication  of  a 
summary  or  epitome  of  lectures  delivered  by  an  eminent  sur- 
geon, under  the  name  of  the  lecturer,  and  without  his  sanction, 
will  be  enjoined,  but  not  the  publication  of  a  work  purporting 
to  contain  the  substance  of  such  lectures.     Miller's  Appeal,  1 5 
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W.  N.,  27.  2.  A  key  for  the  use  of  teachers  to  a  copyrighted 
school  book,  in  which  are  transcribed  substantial  portions  of 
the  original  work,  is  an  infringement  of  the  copyright.  If 
infringement  be  shown,  the  court  will  grant  an  injunction  with- 
out proof  of  actual  damage.  Reed  vs.  Holliday^  3 1  Pitts- 
burg Jottmal,  279.  3.  The  same  conceptions  clothed  in 
another  language  cannot  constitute  the  same  composition, 
hence  the  translation  into  a  foreign  tongue  of  a  book  printed 
in  English  is  not  an  infringement  of  the  copyright  of  the 
author.  Stowe  vs.  Tfiomas^  i  Pittsburg,  82.  Keene  vs. 
Wheatly,\  Phila.,  157. 

Corporations. 

I.  Neglect  to  collect  subscriptions.  The  lapse  of 
six  years  is  a  bar  to  an  action  for  a  subscription,  unless  the 
delay  be  satisfactorily  accounted  for.  If  the  undertaking  be 
not  commenced,  bona  fide ^  within  the  period  prescribed  by  the 
charter,  no  action  can  be  maintained  for  a  subscription. 
McCidly  vs.  R.  if.,  32  Pa.,  25. 

II.  Neglect  in  subscribers  to  stock.  An  essential 
modification  in  the  charter  of  a  company,  either  as  to  its 
objects  or  method  of  execution,  will  release  a  general  sub- 
scription.     Moore  vs.  R,  R.,  94  Pa.,  328. 

III.  Neglect  of  stockholders  to  pay  subscriptions. 
I.  The  lapse  of  six  years  is  a  bar  to  an  action  by  a  corpora- 
tion for  a  subscription  to  its  capital  stock,  when  no  call  or 
assessment  has  been  made  within  that  period.  Franklin  Savings 
Bankvs,  Bridges^  20  W.  N.,  43.  SkackamaxonBankvs.  Z?a«g^A- 
^i5>/,  20  W.  N.,  297.  Price  ws,  Yates,  7  W.  N.,  51.  BeWs 
Appeal,  115  Pa.,  89.  Dunn  vs.  Stone  Co.,  13  W.  N.,  57. 
Glen  Iron  Works,  In  r^,  1 3  W.  N.,  3 1 7.  14  W.  N.,  496.  2.  The 
entire  capital  of  a  corporation  is  a  trust  fund  for  payment  of 
its  debts.  The  unpaid  subscriptions  are  part  of  the  assets  of 
the  corporation,  and  a  general  assignment  for  the  benefit  of 
creditors  passes  then  to  the  assignee,  who  can  proceed  only  \xk 
the  name  of  the    corporation.     A   chancellor  will    compel 
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directors  to  call  for  subscriptions,  when  his  aid  is  invoked  by 
creditors  or  their  representatives.  When  the  debts  of  a  cor- 
poration require  it,  it  is  the  duty  of  the  managers  to  call  for 
unpaid  subscriptions.  Germaniown  Railway  vs.  Fitter,  60 
Pa.,  124.  3.  The  mining  act  of  July  i8,  1863,  does  not 
make  a  transferee  of  stock  personally  liable  to  pay  assess- 
ments. The  company  can  indemnify  themselves  only  by  a  sale 
of  the  stock  and  pursuit  of  the  original  subscriber.  From  the 
voluntary  payment  of  one  assessment  by  the  transferee,  a 
promise  to  pay  others  cannot  be  inferred.  Franks'  Oil  Co,  vs. 
McCleary^  63  Pa.,  317.  4.  Where  a  promise  of  subscription 
to  a  railroad  company  is  precedent  to  its  construction  of  the 
road,  the  stockholder  cannot  insist  upon  the  company  doing 
more  than  locate  the  road  before  he  complies  with  his  promise. 
Miller  vs.  Pittsburg  R.  R.,  40  Pa.,  237.  5.  The  capital  stock 
of  a  corporation,  whether  fully  paid  or  partly  outstanding  in 
the  hands  of  subscribers  thereto,  is  a  trust  fund  for  the  benefit 
of  creditors.  Macungie  Bank  vs.  Bastian,  10  W.  N.,  71. 
Stands  Appeal,  10  W.  N.,  469.  Yeager  vs.  Trust  Co,,  14 
W.  N.,  496.  Guarantee  Co,  vs.  Magee,  141  Pa.,  5.  6,  The 
transferee  of  stock  in  an  incorporated  company  is  not  liable  for 
an  unpaid  subscription.  A  subscriber  cannot  cast  off  his  lia- 
bility by  a  transfer  of  his  stock  to  another  party.  Messersmitk 
vs.  Savings  Bank,  96  Pa.,  440. 

IV.  Neglect  to  act.  An  act  of  assembly  incorporated 
a  plank  road  company  on  condition  that  the  construction  of 
the  road  be  conmienced  within  three  years.  The  work  was 
not  commenced  during  that  period,  but  a  subsequent  act  was 
obtained,  extending  the  time  and  making  valid  the  original 
subscriptions.  Held,  that  as  the  act  of  incorporation  had 
become  null  by  the  lapse  of  time,  the  original  subscriptions 
had  become  void.  A  contract  which  has  become  void  by 
force  of  its  inherent  conditions  cannot  be  reinstated  by  an  act 
of  assembly.     Hank  Road  Co,  vs.  Davidson,  39  Pa.,  435. 

V.  Neglect  of  powers.  Corporations  have  no  powers 
but  such  as  are  expressly    conferred  and  those  which  are 
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necessary  to  eAect  the  objects  of  the  corporation  and  those 
ivhich  are  incidental  to  the  express  grant.  Ashland  Banking 
Co.  vs.  Saving  Fund,  9  Luzerne  Register,  41. 

VI.  Neglect  to  strictly  execute  powers..  Corpora- 
tions cannot  do  anything  outside  of  the  powers  expressly 
given  in  their  charters,  which  are  to  be  strictly  construed. 
The  grant  of  corporate  powers  cannot  be  sold  or  assigned 
without  express  authority.  Stewart  and  Folts's  Appeal^  56 
Pa.,  413. 

VII.  Neglect  of  dutv.  A  corporation  charged  with  a 
•duty  which  concerns  the  public  interest,  cannot  screen  itself 
from  liability  for  negligence,  but  it  may  prescribe  rules  calcu- 
lated to  insure  safety  and  diminish  the  loss  in  the  event  of 
accident,  and  declare  that  if  they  are  not  observed  the  injured 
party  shall  be  considered  in  default.  The  rule  must  be  such, 
however,  that  reason  can  approve.  By  no  device  can  a  body 
corporate  avoid  liability  for  fraud,  for  wilful  wrong,  or  for 
gross  negligence,  that  is  reckless  of  consequences.  Passmare 
vs.  Telegraph  Co.,  9  Phila.,  92. 

VIII.  Neglect  to  perform  pubuc  duties.  A  bill  in 
equity  to  enforce  the  performance  of  public  duties  by  a  cor- 
poration cannot  be  maintained  by  a  private  party  or  associa- 
tion in  the  absence  of  a  special  right  or  authority.  Buck 
Mountain  Coal  Co.  vs.  Lehigh  Co.,  50  Pa.,  91. 

IX.  Neglect  of  the  public  welfare.  As  the  primary 
object  of  the  institution  of  a  corporation  is  the  public  wel&re, 
and  the  interest  of  the  stockholders  but  secondary,  the  wilful 
frustration  of  that  intention  by  the  act  of  the  company  is  a 
fraud  upon  the  rights  of  the  public.  Scranton  Electric  Co.^s 
Appeal,  122  Pa.,  154. 

X.  Neglect  OF  SUBSCRIBERS  TO  stock,  i.  Where  sub- 
scriptions are  made  to  the  stock  of  a  corporation  previous  to, 
and  for  the  purpose  of  procuring  a  charter,  any  conditions 
annexed  thereto,  whether  written  or  parol,  are  void.  But 
after  the  organization  of  the  company  a  condition  is  binding^ 
though  it  rest  on  parol  only,  where  except  for  sych  conditions 
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the  subscription  would  not  have  been  made,  and  provided  the 
rights  of  co-subscribers  are  not  affected  thereby.  McCartyvs, 
Selingsgrave  R.  R.,  87  Pa.,  332.  2.  A  subscriber  to  stock  of 
a  company  cannot  be  permitted  to  set  up  a  secret  parol 
arrangement  with  the  agents  of  the  company,  by  which  he 
may  be  released  from  his  subscription  whilst  his  fellow  sub- 
scribers continue  to  be  bound.  Miller  vs.  Hanover  Jufution 
R.R.,  87  Pa-,  95. 

XI.  Neglect  to  transfer  stock.  In  an  action  against 
an  association  for  refusing  to  permit  a  transfer  of  stock,  the 
measure  of  damages  is  its  actual  value  at  the  time  of  the  refusal 
to  transfer.     German  Building  Ass' n  vs.  Sendmyer^  50  Pa.,  76. 

XII.  Neglect  to  record  assignment  of  stock. 
Assignment  of  a  certificate  of  stock  is  only  an  equitable 
transfer  and  must  be  produced  to  the  corporation,  and  a 
transfer  made  on  the  record.  Bank  of  Commerce's  Appeal, 
73  Pa.,  59. 

XIII.  Neglect  of  franchises.  When  a  charter  is  con- 
stitutionally repealed  for  a  misuse  or  abuse  of  corporate  privi- 
l^[es  by  the  managers  of  the  corporation,  the  franchises  are 
resumed  by  the  state.     R.  R,  vs.  Casey,  26  Pa.,  287. 

XIV.  Neglect  to  retain  franchises.  A  corporation 
has  no  right  to  sell  or  retain  its  franchise,  either  in  whole  or 
in  part,  unless  specially  authorized  by  law.  Wood  vs.  R,  R., 
8  Phila.,  94. 

XV.  Neglect,  by  altering  charter.  Substantive 
alterations  of  a  charter,  without  request  or  assent  of  a  corpora- 
tion are  interferences  with  its  franchises.  The  assent  must  be 
given  by  the  body  who  compose  the  corporation,  and  where 
this  body  is  the  stockholders,  the  directors  or  trustees  have 
no  power  to  accept  or  reject  such  alterations.  Comm.  vs. 
CuUen,  13  Pa.,  133. 

XVI.  Neglect  to  elect  officers.  A  corporation 
does  not  become  defunct  from  a  simple  neglect  to  elect  officers, 
whilst  the  capacity  to  elect  remains  in  the  members.  Comm^ 
vs.  Culien,  13  Pa.,  133. 
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XVII.  Neglect  of  trust  funds.  If  a  corporation  is 
trustee,  and  the  plaintiff  has  a  priority  of  payments,  injunction 
lies  to  restrain  a  misapplication  of  its  funds.  The  equity 
powers  of  the  supreme  court  are,  as  to  individuals,  circumscribed,, 
but  over  corporations  they  are  general  and  unlimited.  Camm, 
vs.  Bank  of  Penna,^  3  W.  &  S.,  185. 

XVIII.  Neglect  in  voting  for  charter.  Before  a 
charter  can  be  accepted  by  a  religious  body,  they  must  be 
notified,  and  meet  together  in  their  associated  capacity.  Car- 
rying the  charter  around  among  the  members  for  their  signa- 
tures without  meeting  or  notice,  will  not  suffice,  nor  will  it 
bind  them.     Shorts  vs.   Unangst,  3  W.  &  S.,  45. 

XIX.  Neglect  in  the  purchase  of  other  stock. 
Where  a  corporation,  although  prohibited  by  its  charter,  con- 
tracts for  the  purchase  of  stock  of  another  company  and  gives 
its  note  for  such  stock,  it  cannot  defend  against  a  bona  fide 
holder  of  the  note,  that  the  contract  was  ultra  vires,  Wright 
vs.  Pipe  Line  Co,,  10 1  Pa.,  204. 

XX.  Neglect  to  record  charter.  The  failure  to 
record  the  charter  of  a  corporation  previous  to  beginning  bus- 
iness does  not  render  the  stockholders  personally  liable  for  a 
debt  incurred  to  a  party  who  was  not  misled  or  injured  by  the 
omission,  but  dealt  with  the  corporation  as  such.  Pierce  vs. 
Hacke,  40  Pittsburg  Journal,  8. 

XXI.  Neglect  in  doing  business  in  the  state. 
Under  the  act  of  April  22,  1874,  no  foreign  corporation  shall 
do  any  business  in  the  state  without  an  office  or  agent  therein, 
nor  until  it  has  filed  with  the  secretary  of  state  a  statement  of 
its  location  here  and  the  names  of  its  agents.  A  corporation 
may  be  sued  in  any  county  where  it  has  an  agency,  and 
process  may  be  served  on  an  agent.  Barr  vs.  King^  96 
Pa.,  487. 

XXII.  Neglect  of  proper  object.  No  assodation 
should  be  incorporated  where  its  purpose  is  uncertain,  or 
where  it  may  be  perverted  to  improper  purposes,  injurious  to- 
the  morals  and  to  the  public  welfare.     A  Chinese  social  club- 
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was  refused  a  charter  for  these  reasons.     Chinese  Club^  In  re 

I  Pa.  Dist,  84. 

XXIII.  Neglect  to  abate  a  nuisance.  No  doubt 
exists  but  that  corporations  other  than  municipal  may  become 
amenable  to  the  criminal  law  for  creating  and  maintaining  a 
public  nuisance,  and  may  be  proceeded  against  by  indictment. 
For  assaults  and  batteries,  riots,  larcenies  and  the  like,  they  are 
not  so   answerable.     Delaware   Canal   Co,  vs.    Comm,^   6a 

Pa.,  371- 

XXIV.  Neglect  of  stockholders,     i.  Where,  by  the 

laws  of  Ohio,  the  stockholders  of  a  corporation  incorporated 
there  were  made  personally  liable  to  the  creditors  thereof  in  an 
amount  equal  to  the  stock  subscribed,  held,  that  such  corpora- 
tion having  become  insolvent  and  its  assets  exhausted,  stock- 
holders residing  in  this  state  could  be  sued.  Atdtman^s  Appeal^ 
98  Pa.,  508.     2.  A  subscriber  to  the  stock  of  a  proposed 
corporation  may  withdraw  his  subscription  at  any  time  before 
application  for  a  charter.     A  material  change  in  the  route  of  a 
railway  has  been  held  sufficient  to  discharge  a  subscriber.  The 
fiict  that  he  may  have  induced  others  to  subscribe  to  the  stock 
with  him  will  not  prevent  a  subscriber  from  withdrawing  at 
such    time.      Auburn     Bolt    Works    vs.    Shulz,    143    Pa.> 
267.    Muncy    Traction  Co,  vs.    Green^  Idem,  269.     3.  The 
personal  liability  to   creditors  for    work   done  or  materials 
furnished,  imposed  by  the  act   of  April    29,    1874,    upon 
the  stockholders  of  corporations  is  not  the  sole  liability  such 
creditors  may  enforce  for  the  satisfaction  of  their  debts.   They 
may  also  enforce  for  their  benefit  the  liability  of  stockholders 
for  their  unpaid  subscriptions  to  the  capital  stock.     Statutes 
which  impose  individual  liability  on  stockholders  for  the  debts 
of  the  corporation  are  to  be  strictiy  construed.   Bunn's  Appeal^ 
105  Pa.,  49.     O'Reilly  vs.  Bard,  Idem,  569.     4.  Creditors 
of  a  corporation  may  maintain  a  bill  in  equity  against  the  cor- 
poration and  the  subscribers  to  its  stock  to  ascertain  the  plaint- 
iffs claims,  and  for  a  receiver  to  collect  unpaid  stock  sub- 
scriptions.    BaiUy  vs.  Coal  R.  R.,  139  Pa.,  213.      5.  If  a 
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corporation  has  been  prosperous,  the  stockholders,  under  cer- 
tain restrictions,  are  entitled  to  their  proportionate  share  of  the 
accumulated  fund,  but  if  bad  investments  have  been  made  or 
losses  sustained  before  actual  withdrawal,  they  must  bear  their 
proportion    thereof.       Christian's    Appeal,     102    Pa.,     189. 

6.  Creditors  of  an  incorporated  company  who  have  exhausted 
their  remedy  at  law,  can  proceed  in  equity  against  a  stock- 
holder to  enforce  his  liability  to  the  company  for  the  amount 
due  on  his  subscription.       Cornell's  Appeal,  114  Pa.,  153. 

7.  The  capital  stock  of  a  corporation  is  a  trust  fund  for  credit- 
ors, and  upon  its  insolvency  the  subscriptions  to  stock  can  be 
enforced  for  the  benefit  of  unpaid  creditors.  There  may  be 
cases  where  by  reason  of  special  agreement  the  company  could 
not  enforce  the  contract,  yet  as  to  creditors  who  have  been 
misled  by  the  amount  of  the  capital  stock,  the  trust  will  be 
imposed  for  their  benefit.     Coitvs.  Gold  Co,,  15   Phila.,  496. 

8.  Where  the  stockholder  of  an  insolvent  corporation  is  sued 
for  unpaid  subscriptions,  without  a  previous  formal  assessment 
and  approval  by  the  court,  the  plaintiff  must  prove  that  the 
whole  unpaid  capital  will  be  required  to  settle  the  debts; 
hence  an  assessment  is  unnecessary.  Kennedy  vs.  Gillespie,  3 
C  P.  Reporter,  131.  Cornells  Appeal,  18  W.  N.,  289. 
Driesbach  vs.  Price,  133  Pa.,  560.  Hamilton  vs.  R,  R.,  144 
Pa.,  34.  9.  A  transfer  of  stock  by  a  subscriber  made  for  the 
purpose  of  escaping  liability  upon  it,  without  the  consent  of 

he  company,  will  not  avail  as  a  defence  in  a  suit  by  the  com- 
pany for  the  purchase  money  of  the  shares  subscribed.  Ever- 
Jtari  vs.  R,  R.,  28  Pa.,  339.  10.  Stockholders  in  an  insolv- 
ent corporation  are  responsible  for  unpaid  subscriptions  to  the 
•company  for  the  benefit  of  creditors.  Glen  Iron  Works,  In  re, 
16  Phila.,  563.  II.  Under  -the  act  of  April  7,  1849,  relating 
to  manufacturing  corporations,  a  creditor  who  seeks  to  recover 
from  stockholders  on  the  insolvency  of  such  corporation, 
cannot  maintain  his  action  against  a  part  of  them  sued  alone 
without  joining  the  corporation  with  them  in  his  action,  even 
though  he  has  previously  obtained  judgment  against  the  cor- 
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poration.  Hoard  vs.  Wilcox,  47  Pa.,  51.  Mansfield  Iron 
Works  vs.  Wilcox,  52  Pa.,  378.  12.  A  contract  to  take  and 
pay  for  stock  in  a  corporation,  entered  into  in  consequence  of 
a  fraudulent  prospectus,  is  voidable  only,  and  not  void,  and 
can  only  be  avoided,  subject  to  the  rights  of  creditors,  where 
there  is  a  winding  up  of  the  corporation.  Howardvs,  Turner^ 
15s  Pa.,  350.  13.  By  the  act  of  subscribing  to  the  capital 
stock  of  a  corporation,  each  party  is  liable  for  his  proportion 
of  the  capital  as  it  may  be  called  for  by  the  directors.  A 
purchaser  from  the  original  subscriber  is  substituted  to  his 
obligations  as  well  as  his  rights.  Merrimac  Co,  vs.  Levy,  54 
Pa.,  227.  14.  A  subscriber  to  shares  of  capital  stock  of  a 
bank  cannot  escape  liability  to  the  bank  for  an  unpaid  sub- 
scription by  transferring  the  shares  to  another  person,  even  if 
the  transfer  be  made  on  the  books  of  the  bank.  Messersmitk 
vs.  Bank,  29  Pittsburg  Journal,  364.  Macungie  Bank  vs. 
Bastian,  Idem,  18.  15.  The  omission  of  the  stockholders  to 
pay  their  stock  in  money  is  a  violation  of  the  manufacturing 
law  of  1849,  and  ^^^  immunity  furnished  by  the  charter  is 
void  as  against  creditors  as  to  all  stockholders  who  were 
voluntary  parties  to  the  wrong,  but  not  as  td  stockholders  who 
came  into  the  corporation  by  transfer  of  stock,  and  without 
knowledge  of  the  violation  of  law  under  which  the  charter 
was  obtained.  Patterson  vs.  Arnold,  45  Pa.,  410.  16.  A 
transferee  of  shares  in  the  stock  of  an  incorporated  company, 
subject  to  the  payment  of  future  calls,  is  not  personally  liable 
for  such  unpaid  instalments  in  the  absence  of  any  such  pro- 
vision in  the  act  of  incorporation.  Palmer  vs.  Mining  Co.,  34 
Pa.,  288.  17.  The  lapse  of  six  years  is  a  bar  to  an  action 
by  a  corporation  for  a  subscription  to  its  capital  stock,  if  no  call 
or  demand  has  been  made  within  that  period.  Shackamaxon 
Bankvs.  Disston,  19  Phila.,  432.  Ins,  Co.  vs.  Hoff,  2,  W.  N.,  41. 
4  Pa.  County,  201.  18.  Subscribers  to  the  stock  of  a  com- 
pany before  it  was  incorporated,  may  be  sued  for  such  sub- 
scription by  the  corporation.  Steamship  Co.  vs.  Murphy^ 
6  Phila.,  224. 
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XXV.  Neglect  OF  SEAL.  i.  A  corporation  may  adopt 
seal  of  another  or  an  ink  impression,  but  such  adoption  or 
iression  must  be  proved.  Grossman  vs.  Turnpike  Co.,  3 
int,  225.  2.  The  signature  of  the  agent  of  a  corporation 
cuting  an  instrument  in  its  behalf,  being  proved  a  common 
I,  will  be  presumed  to  have  been  intended  as  the  seat  of  the 
poration,  in  the  absence  of  competent  evidence  to  the  con- 
y.  The  corporation  cannot  avail  itself  of  the  benefit  of  the 
id  so  executed,  and  at  the  same  time  disavow  their  agent's 
hority.     Penna.  Natural  Gas  Go.  vs.  Cook,  123  Pa.,  171. 

XXVI.  Neglect  to  affix  seal.  Promissory  notes  ofa 
poration  are  not  required  to  be  under  seal.  The  officers 
a  corporation  have  implied  authority  to  issue  notes. 
cAanios'  'Bank  vs.  Ji.  W.  Go.,  $  W.  N.,  290. 

XXVII.  Neglect  to  prove  seal,  A  deed,  under  the 
I  of  a  banking  corporation  in  this  state,  is  not  evidence, 
ess  the  seal  be  proved.     This  need  not  be  by  one  who  saw 

deed  sealed,  but  the  impression  must  be  proved  by  one 
3  knows  the  motto,  devices,  etc.     Leasure  vs.   HiUegas,  7 

XXVIII.  Neglect  to  hold  annual  meeting.  When 
by-laws  of  a  corporation  require  the  board  of  directors  to 
otnt  a  time  and  place  to  hold  an  annual  meeting  and  elec- 
\,  and  they  neglect  to  do  so,  the  performance  of  this  duty 
T  be  compelled  by  injunction.  Anderson  vs.  EUonkead, 
Phila.,  188. 

XXIX.  Neglect  in  contracting.  1.  No  contract  can 
nadc  by  the  directors  of  a  company  unless  all  be  present 
le  notified  to  attend,  or  it  is  done  at  a  regular  meeting  of 
board.  Where  no  agency  is  proved,  the  president  of  a 
joration  has  no  power  to  bind  it  by  his  contracts.  Fisher 
Gas  Co.,  1  Pearson,  llS.     2.  Contracts,  engagements  and 

;  of  a  corporation,  not  within  the  scope  authorized  by  its 
rter,  cannot  be  made  by  the  corporation.  A  corporation 
no  power  but  that  expressly  given  or  necessarily  flowing 
1  powers  given.     Excess  in  the  exercise  of  power  by  a 
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corporation  is  to  be  redressed  by  the  commonwealth  and  not 
by  a  private  party.  Pittsburg  &  ConnelsviUe  R.  R,  vs.  AUe-- 
gkeny  Co.^  63  Pa.,  127. 

XXX.  Neglect  in  suing.  In  a  transitory  action  against 
a  corporation,  service  of  process  upon  the  proper  officer  is 
good,  wherever  he  may  be  found  within  the  state.  Hughart 
vs.  i?.  if.,  2  Legal  Opinion,  63. 

XXXI.  Neglect  in  by-laws,  i  .  Whether  a  by-law  is 
reasonable  or  not  is  a  question  for  the  court  solely.  But  its 
unreasonableness  should  be  demonstrably  shown.  Courts  will 
not  scrutinize  their  terms  for  the  purpose  of  making  them  void, 
nor  holding  them  invalid  if  every  particular  reason  for  them 
does  not  appear.  Hiberrda  Engine  Co,  vs.  Harrison ^  93  Pa., 
269.  2.  Where  a  company  has  entered  into  a  contract  with 
one  of  its  corporators,  it  has  no  right  without  his  assent  to 
impose  any  new  conditions  affecting  the  contract,  to  his  injury, 
or,  by  a  subsequent  by-law,  forfeit  his  rights  under  it.  Insur» 
ance  Co,  vs.  Connor,  17  Pa.,  136. 

XXXII.  Neglect  in  framing  by-law.  A  corporation 
cannot  make  a  by-law  which  contravenes  the  provisions  of  its 
charter.  Potts  vs.  Firemen* s  Association,  L^.  Gaz.  Report,  369. 

XXXIII.  Neglect  OF  notice  OF  dissolution,  i.  Where 
a  corporation  has  its  office  in  one  county  and  its  place  of 
operations  in  another,  notice  of  its  dissolution  is  properly  adver- 
tised in  both  counties.  Askton  Manufacturing  Co,,  In  re,  22 
W.  N.,  23.  2.  Notice  of  an  application  to  dissolve  a  corporation 
should  be  published  once  a  week  for  three  weeks.  PkUa, 
Sewing  Machine  Co.,  In  re,  21  W.  N.,  187. 

XXXIV.  Neglect  of  corporators  to  account  for 
profits.  Corporators  of  an  association  stand  in  a  confidential 
relation  to  each  other  and  to  all  others  who  may  become 
members,  and  none  of  them  can  purchase  property  for  the 
purpose  of  the  association  and  sell  it  at  an  advance,  without  a 
foil  disclosure  of  all  the  facts.  Such  persons  must  account  to 
the  company  for  the  profits.  The  same  principle  is  in  the  law 
of  partnership.     Densmore  Oil  Co,  vs.  Densmore,  64  Pa.,  43. 
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their  officers.  There  must  be  an  express  contract  for  compensa- 
tion, or  there  can  be  no  recovery.  KUpairick  vs.  Bridge  Co*^ 
49  Pa.,  118. 

XL.  Neglect  of  officers,  i  .  The  declarations  of  the 
officers  and  agents  of  a  corporation  made  at  the  time  of  a 
transaction,  while  acting  within  the  range  of  their  duties,  may 
be  given  in  evidence  against  the  company,  otherwise,  if  made 
after  the  transaction  is  fully  completed.  Huntingdon  &  Broad 
Top  Coal  Co.  vs.  Decker ^%2  Pa.,  119.  2.  Where  a  bond  is 
given  by  an  officer  of  an  association,  conditioned  for  the  faithful 
performance  of  his  duties,  the  condition  is  confined  to  the 
period  of  his  appointment  or  election.  If  the  officer  be  reelected, 
a  new  bond  should  be  given.  Manuf,  Loan  Co,  vs.  Odd  Fel- 
lows, 48  Pa.,  446.  3.  Acts  of  officers  de  facto  of  a  corpora- 
tion are  not  valid  when  such  acts  are  for  their  own  benefit, 
because  they  cannot  take  advantage  of  their  own  want  of 
title.  It  is  only  where  it  is  for  the  benefit  of  strangers  or  the 
public  that  their  acts  are  good.  Shellenberger  vs.  PcUterson^ 
168  Pa.,  31.  4.  The  president  of  a  corporation  occupies  a 
position  of  trust  and  confidence,  and  is  liable  to  be  called  upon 
to  account  for  and  make  restitution  of  any  part  of  the  prop- 
erty confided  to  his  care,  which  he  has  improperly  applied  to 
his  own  use.  Trust  Co,  vs.  Weed^  14  Phila.,  422.  5.  The 
directors  of  a  corporation  have  no  right  to  sell  or  dispose  of 
the  company's  movable  property,  where  this  prevents  the 
continuance  of  its  business ;  such  a  sale  is  void  against  non- 
assenting  stockholders.  But  if  the  stockholders,  having 
notice,  are  silent,  they  will  be  taken  as  assenting.  Balliet  vs. 
Brown,  103  Pa.,  546.  6.  Alterations  of  a  charter  must 
be  assented  to  by  stockholders,  and  the  directors  have 
no  power  to  accept  or  reject  such  alterations.  Brown: 
vs.  Mining  Co.,  10  Phila.,  32.  7.  An  individual 
stockholder  cannot  maintain  a  separate  action  at  law 
against  the  directors  of  a  corporation  for  damages  sus- 
tained by  reason  of  the  negligence  of  the  directors.  The 
remedy  of  the  stockholder  must  be  in  a  form  to  protect  the 
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ts  of  the  corporation  as  the  trustee  Tor  all  the  stock- 
s  and  the  creditors.  Craig  vs.  Gregg,  83  Pa.,  19. 
;  director  of  a  corporation  long  insolvent,  by  declaring 
ids  out  of  the  capital,  with  his  knowledge  and  participa- 

not  entitled  to  receive  from  the  assigned  estate  of  the 
ny  any  part  of  a  loan  made  by  him  to  the  corporation 

a  dividend  fraudulently  declared  until  the  stockholders 
ly  paid.  Kisterbock's  Appeal^  51  Pa.,  483.  9.  Pro- 
,  directors,  or  agents  of  a  company  are  not  pennitted  to 
profit  out  of  it  in  buying  lands  or  dealing  with  it.  This 
le  runs  through  all  the  fiduciary  relations.  Rice's  Appeal, 
,,  204.  10.  A  mere  refusal  of  the  directors  of  a  corpo- 
acting  in  good  faith,  to  institute  legal  proceedings  in  its 
:o  redress  an  alleged  wrong  against  it,  is  not  a  sufficient 
I  for  the  interference  of  a  court  of  equity  at  the  instance 
ockholder,  as  it  often  involves  the  exercise  of  a  sound 
ion  to  determine  the  expediency  of  litigations  for  an 
ible  injury.  Southwest  Gas  Co.  vs.  Fuel  Gas  Co.,  145 
6.  II.  Directors  are  but  the  agents  of  the  company, 
ive  power  to  act  only  for  the  interest  of  the  company, 
linst  it  A  fraud  against  a  company  by  a  director  may 
ressed  by  an  action  in  the  name  of  the  corporation, 
r  vs.  Vulcan  Oil  Co.,  61"  Pa.,  202.  12.  Directors  in  a 
ation,  as  to  the  stockholders,  are  not  technical  trustees, 
-.  as  mandatories,  and  are  bound  to  apply  no  more  than 
y  skill  and  diligence.  Directors  are  not  liable  for  mis- 
of  judgment,  however  great,  if  honest  and  within  the 
)f  thdr  powers ;  especially  when  acting  under  the  direc- 
'  legal  counsel.  They  are  responsible  to  the  stock- 
}  for  losses  from  fraud,  wilful  misconduct,  breach  of 
rross  inattention  or  negligence,  by  which  fraud  has  been 
ated  by  agents,  officers,  or  co-directors,  Speering's 
,  71  Pa.,  13.  13.  The  liability  of  a  director  in  a  cor- 
n  for  negligence,  however  gross,  cannot  rise  higher  than 
istructive  fraud,  and  lapse  of  time  bars  that  on  the 
Y  of  the  statute  of  limitations,     Spering  vs.   Snatk,  6 
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Phila.,  524.     14.  Directors  of  a  railroad  company  have  no 
power  to  dispose  of  its  stock  at  less  than  the  price  fixed  in  the 
charter.     A  sale  at  a  less  price  is  fraud  in  law.     Sturges  vs. 
Stetson,  3  Phila.,  304.     15.  Where  directors  of  a  corporation 
have  so  mismanaged  its  affairs  as  to  be  guilty  of  fraud  upon 
the  rights  of  stockholders,  the  latter  may  interpose  even  for 
the  protection  of  the  company  itself,  as  well  as  for  their  own 
interests,  if  they  act  within  a  reasonable  time.     Their  neglect 
to  act  at  the  proper  time  bars  their  right  of  action  as  effectually 
as  their  neglect  to  protest     When  directors  act  honestly  for 
what  they  esteem  the  best  interests  of  the  corporation,  and  do 
not  wilfully  pervert  their  own  powers,  but  only  misjudge  them, 
they  will  not  be  held  to  account.     Watt's  Appeal,  78  Pa.,  370. 
XLI.  Neglect  of  agents,     i.    Corporations  are  bable 
for  the  frauds  and  torts  of  their  servants  and  agents,  done  in 
the  course  of  their  employment,  just  as  individuals  are  respon- 
sible for  the  acts  of  their  servants  touching  their  business. 
Bank  of  Kentucky  y^.  Bank,  i  Parsons,  182.     2.  Where  there 
is  no  reasonable  presumption  of   authority   and   no   actual 
authority,  a  corporation  will  not  be  prejudiced  by  the  acts  of 
the  agent.     Where  the  representations  of  an  agent  are  con- 
trary to  the  interests  and  duty  of  the  corporation,  it  is  not  a 
reasonable  presumption  that  he  has  such  authority.     Custar 
vs.  TttusvUle  Gas  Co,,  63  Pa.,  381.     3.  A  false  or  fraudulent 
representation  by  an  agent  appointed  to  obtain  subscriptions 
to  the  stock  of  a  company,  will  avoid  the  subscription.    Cross- 
man  vs.  Bridge  Co,,  26  Pa.,  69.     4.  As  a  corporation  can 
only  speak  by  its  agent,  there  is  stronger  reason  for  holding 
it  answerable  for  the  acts  and  representations  of  its  agent  done 
within  the  ostensible  scope  of  his  authority  and  while  trans- 
acting the  business  of  the  principal,  than  where  the  principal 
is  a  natural  person.     Erie  City  Iron  Works  vs.  Barber,  106 
Pa.,  137.     5.  A  corporation  is  liable  in /^?r/ for  the  tortious 
act  of  its  agent,  though  his  authority  be  not  under  seal,  if  the 
act  be  done  in  their  ordinary  service.     N,  Y,  Telegraph  Co,  vs. 
Lryburg,  35  Pa.,  298.     6.  Corporations  are  bound  only  by 
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;ts  and  contracts  of  their  officers  duly  authorized,  within 
:ope  of  their  authority.  Nippenose  Co.  vs.  Stadon,  68 
156.  7.  A  corporation  as  well  as  a  natural  person  may- 
late  a  contract  executed  by  an  agent  without  authority. 
■trg  R.  R.  vs.  Allegheny  County,  79  Pa.,  211.  8.  A  ser- 
of  a  corporation,  who  does  an  act  forbidden  by  law,  is- 
isible  for  it  in  his  own  person,  and  the  corporation  is  not 
ned  to  have  given  him  authority  to  do  it.  Comtn,  vs. 
R.R.,  1  Grant,  329. 

CLII.  Neglect  of  members,  i.  Unless  the  individual 
crs  of  a  corporation  are  authorized  to  do  so,  they  can- 
nd  it  by  any  express  promise,  nor  can  corporate  engage- 
be  implied  from  their  unauthorized  acts  or  declarations. 
principle  applies  as  well  to  individual  directors  and 
lyees  of  the  corporation  as  to  strangers,  Allegheny 
house  vs.  ALiore,  95  Pa.,  408.  2,  In  corporations  own- 
roperty,  no  power  of  expulsion  can  be  exercised  unless 
ssly  conferred  by  the  charter.  The  power  of  a  motion 
equate  cause  is  an  inherent  incident  of  all  corporations,. 
ler  municipal  or  private,  except  perhaps  literary  or 
osynary  associations,  but  the  exercise  of  this  power  does 
feet  the  private  rights  of  the  corporator  in  the  franchise, 
:  vs.  ^ala.  Club,  50  Pa.,  107. 


.  Neglect  in  allowing.  While  the  general  rule  is 
he  defeated  party  is  not  entitled  to  costs,  exceptional 
exist,  in  which  it  may  be  proper  for  a  chancellor  to  niake 
onable  allowance  for  counsel  fees  and  expenses  of  th& 
party,  on  the  ground  that  it  is  a  charge  which  in  equity 
ood  conscience  the  fund  ought  to  bear.  Sheets  s  Appeal,. 
'a.,  200. 

I.  Neglect  to  allow,  i.  At  common  law,  no  costs- 
illowed,  the  amercement  of  the  vanquished  party  being 
ily  punishment,  the  costs  being  generally  included  in  the- 
t  of  the  jury.     With   us  in   actions  at  law,  the  costs- 
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usually  follow  the  judgment.    Black's  Appeal,  io6  Pa.,  348. 
2.  Where  the  amount  admitted  to  be  due  is  properly  tendered 
and  paid  into  court  before  verdict,  no  costs  will  be  allowed 
after  tender.     Christine  vs.   Gilbert,  23   W.  N.,   159.     3.  A 
party  defendant  is  not  entitled  to  costs  as  a  witness.     Deer- 
wester  vs.  Hook,  I  Pa.  Dist.,  406.     4.  Costs  are  discretionary 
in  interpleader,  and  are  not   usually  allowed  where  a  creditor ' 
has  acted  in  good  faith  and  without  oppression.     A  ft.  fa.  for 
costs  without  a  special  allocatur  is  irregular.     Haubert  vs. 
Beckfiaus,  13  W.  N.,  327.     5.  In  courts  of  law,  the  successful 
party  is  entitled  to  costs.     In  equity,  his  right  is  prima  facie 
the  same,  but  in  courts  of  equity,  costs  are  in  the  sound  discre- 
tion of  the   chancellor.     Maguire's  Appeal,   102  Pa.,    122. 
6.  Where  the   affidavit  of  defence   alleges  a  tender  of  the 
amount  admitted  to  be  due,  and  the  plaintiff  moves  for  judg- 
ment for  that  sum,  the  judgment  \vill  be  entered  without  costs. 
McNiclidl  vs.  Ins.  Ci?.,  32  W.  N.,  472.     7.  When  the  plaint- 
iff in  a  suit  in  the  common  pleas  recovers  a  judgment  which 
does  not  amount  to  more  than  f  100,  without  first  filing  an 
affidavit  that  he  did  truly  believe  that  the  debt  or  damages 
sustained  exceeds  that  sum,  he  shall  not  recover  costs.  Parrott 
vs.  Thompson,  19  W.  N.,  548.     8.  The  allowance  of  costs  in 
the  orphans'  court  is  in  the  direction  of  the  court.     Toomey's 
Estate,  150  Pa.,  535.     9.  The  English  statute  is  in  force  in 
Penasylvania,  that  in  actions  of  trespass,  where  the  verdict  is 
under  forty  shillings,  the  costs  shall  not  exceed  the  damages, 
providing  that  where  the  judge  shall,  on  the  trial  of  the  cause, 
certify  that  the  trespass  was  wilful  and  malicious,  the  plaintiff 
shall  recover  not  only  his  damages  but  full  costs  of  suit. 
Winger  vs.  Rife,  loi  Pa.,  152. 

III.  Neglect  to  decree.  In  equity,  costs  do  not  always 
fellow  a  decree  against  a  party,  but  rest  on  the  sound  discre- 
tion of  the  court  according  to  the  justice  of  each  particular 
case.    Gyger's  Appeal,  62  Pa.,  73. 

IV.  Neglect  to  decree  payment.  An  order  for  the 
payment  of  costs  in  a  former  suit  will  not  be  made,  except  in 
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case  where  the  causes  of  action  in  the  new  suit  is  the  same^ 
and  it  appears  that  the  second  suit  is  vexatious  and  oppres- 
sive.    Helm  vs.  Katerman,  2  Woodward's  Decisions,  433. 

V.  Neglect  in  awarding,  i.  In  courts  of  equity,  costs 
are  in  the  sound  discretion  of  the  chancellor.  They  do  not 
necessarily  fall  on  the  wrong  party  as  they  do  at  law.  0*Hara 
vs.  Stack,  90  Pa.,  477.  2.  Costs  in  equity  are  largely  in  the 
discretion  of  the  court  below,  and  the  decree  will  not  be  inter- 
fered with  except  for  strong  reasons.  Piper  vs.  Trust  Co.,  140 
Pa.,  233.  3.  The  parties  to  a  suit  are  not  entitled  to  witness 
fees  and  mileage  for  their  own  attendance  in  court,  even  though 
acting  in  a  fiduciary  capacity.    Rhoadsws.  Bank,  5  W.  N.,  191. 

VI.  Neglect  to  order  security.  Where  one  of  several 
appellants  from  a  register's  decision  resides  within  the  state^ 
security  for  costs  will  not  be  ordered.  Rea's  Estate^  15 
Phila.,  578. 

VII.  Neglect  to  impose,  i  .  No  costs  are  recoverable 
from  the  opposite  party  in  any  suit  at  law,  except  such  as  are 
given  by  statute.  Bamhart  vs.  Wenger,  i  Lancaster  Bar^ 
No.  12.  2.  Costs  are  not  of  course  in  equity.  They  are 
within  the  power  of  the  chancellor,  who  may  give  or  withhold 
them  as  equity  and  good  conscience  require.  Pile  vs.  Pedrick^ 
167  Pa.,  296.  3.  The  statute  provides,  that  in  actions  of 
slander  and  libel,  if  the  jury  shall  find  damages  under  forty 
shillings,  the  plaintiff  shall  recover  no  more  costs  than  damages. 
Repowick  vs.  Rice,  32  Pittsburg  Journal,  446. 

VIII.  Neglect  in  imposing,  i.  Costs  may  be  imposed 
by  a  jury  on  a  defendant  although  he  was  acquitted  by  the 
direction  of  the  court,  on  the  ground  that  the  misdemeanor 
was  not  committed  in  the  county.  Comm,  vs.  Meckes^  15 
W.  N.,  450.  2.  The  jury  has  no  right  to  put  the  costs  upon 
the  prosecutor,  where  the  evidence  shows  that  there  was  a 
legal  offence  committed,  though  technically  not  set  forth  in 
the  evidence.  The  grand  jury  have  no  power  to  place  the 
costs  on  a  person  who  is  not  marked  on  the  indictment  as  the 
prosecutor,  and  who  has  not  appeared  before  them.     Cam^m^ 


IN    PENNSYLVANIA  4IJ 

Costs — Continued. 

vs.  Bannon,  g  Lancaster  Review,  155.     Comtn.  vs.  Madden^ 
Idem,  141.    8  Montgomery  Co.,  124.    i  Pa.  Dist.,  130.   i  Pa» 
Dist,  129.     3.  In  case  of  conviction  the  defendant  pays  all 
costs.     In  felonies,  if  the  bill  be  ignored  or  the  defendant 
acquitted,  he  pays  no  costs  except  those  of  his  own  witnesses. 
In  misdemeanors,  if  acquitted  and  the  costs  be  imposed  on 
him,  he  must  pay  all  costs.     The  defendant  must  bear  his 
own  expenses  where  the  costs  are  imposed  on  the  county. 
In  no  case  is  the  county  liable  for  the  defendant's  costs.     The 
prosecutor  is  liable  for  costs  only  in  misdemeanors,  when  the 
grand  or  petit  jury  imposes  them  upon  him.     The  courts  may 
set  aside  the  finding  of  the  grand  jury,  imposing  costs.  Comtn. 
vs.  Curren,  2   Chester   Co.,  393.    Comtn.   vs.  Mutidis,  Idem,, 
381.      4.    Where  the   evidence  shows    that  a    prosecution 
was  instituted  by  an  officer  of  the  law  in  good  faith,  the  court 
will  set  aside  so  much  of  the  verdict  as   imposes  the  costs, 
upon  him.    Costs  should  not  be  imposed  upon  the  prosecutor, 
where  the  evidence  shows  that  there  was  a  legal  offence  com- 
mitted, though  technically  not  set  forth  in  the  indictment 
Comm.  vs.  Hunter,  4  Delaware  Co.,  614.      5.  An  endorse- 
ment by  the  district  attorney  of  the  prosecutor's  name  on  an 
indictment  is  not  conclusive  upon  the  jury.     They  may  find 
some  other  person  as  the  prosecutor  and  put  the  costs  upon 
him.     Comm  vs.  Jackson,  i  Delaware  Co.,  81.    6.  The  courts 
have  power  to  set  aside  the  finding  of  a  grand  jury  imposing 
costs  upon  a  prosecutor  or  upon  the  county.     Comm  vs.  Bain, 
I  Pa.  County,  25.       Connolly  vs.  Lackawanna,   Idem,   26. 
7.  A  verdict  which  imposes  costs  on  the  prosecutor,  but 
neglects  to  name  him,  must  be  set  aside.     Comm.  vs.  Lektsch,. 
3  Pa.  Dist,  417.     8.  A  municipal  corporation  may  appeal  from, 
the  judgment   of  a  magistrate   without  payment   of  costs. 
Omm.  vs.  Batdorf,  7   Pa.  County,   242.     9.  The  jury,  in 
acquitting  a  defendant,  have  no  right  to  impose  the  costs  of 
prosecution  on  the  prosecutor,  where  he  is  a  public  officer 
and  has  proceeded  in  the  discharge  of  his  duties  according  to 
law.     Comm.   vs.  Reisinger^   i    York   Record,   8.       10.  Ta. 


THE     LAW    OF     NEGLIGENCE 

— Continued. 

;r  from  the  county  costs  accrued  in  a  criminal  proceed- 

is  necessary  to  show  a  statute  obliging  the  county  to 
Crawford  County  vs.  Barr,  \  York  Record,  51. 
osts  in  equity  are  discretionary,  and  the  court  does  not 
sually  impose  them  without  good  grounds.  Dinsmore 
ivis,  7  W,  N.,  295.     12.  Under  the  criminal  procedure 

i860,  the  jurj-  may  impose  costs  on  an  acquitted  defend- 
:though  the  indictment  be  so  defective  that  no  conviction 

have  been  had  upon  it  Wrigki  vs.  Comm.,  jj 
\7Q. 

X.  Neglect  to  claim.  Under  a  rule  of  court  in  Phila- 
a,  bills  of  costs  for  the  attendance  of  witnesses  in  the 
on  pleas,  at  terms  when  a  cause  is  continued  or  tried, 
ae  filed  and  a  copy  thereof  served  on  the  opposite  party 

four  days  after  the  continuance  or  trial,  otherwise  they 
ot  be  allowed.     Ftislur  v%.  Alien,  141  Pa.,  525.     2.  A 

against   the  county  for  costs  must  be  presented  within 
ars,  or  it  will  be  barred  by  the  statute  of  limitations, 
r  vs.  Luzerne  Co,,  i  Kulp,  448, 
C.  Neglect  in  assessing.     Where  a  criminal  proceed- 

used  by  a  prosecutor  for  a  private  purpose  rather  than 
/e  the  ends  of  justice,  it  is  not  just  to  place  the  costs 
the  county.  It  is  not  just  that  the  public  shall  pay  the 
se  growing  out  of  malice  or  revenge,  hence  the  act  of 
1  31,  i860,  says  the  jury  trying  the  case  shall  determine 
;ir  verdict  who  shall  pay  the  costs.  Cotnm.  vs.  McEuen, 
,.,  219. 

CI.  Neglect  to  require  security  for.  1.  The  court 
o  power  to  compel  the  defendant  in  equity  proceedings 
e  security  for  costs.  The  orphans'  court  will  not  require 
ty  from  a  non-resident  claimant  petitioning  for  a  citation 
an  administrator  to  file  an  account.  Brace  vs.  Evans,  6 
bunty,  19.  Buckwalter's  Estate,  Idem,  20.  2.  Security 
sts  will  not  be  required  of  a  plaintiflT  merely  on  account 

non-residence  in  tlie  state,  afler  the  cause  has  been 
ited  and  the  defendant  has  appealed.     Cantelo  vs.  Binns 
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2  Miles,  86.  3.  The  right  to  demand  security  for  costs  from 
a  non-resident  plaintiff,  under  rule  of  court,  may  be  waived  by 
delay  and  proceeding  with  the  case.  Frantz  vs.  Dehart,  i 
Pa.,  County,  4.  2  Lancaster  Review,  413.  4.  It  is  too  late 
to  take  a  rule  for  security  for  costs  after  the  case  has  been  on 
the  trial  list,  and  continued.  Smart  vs.  Chamberlin^  26  W. 
N.,  272.  5,  A  plaintiff  residing  outside  of  the  state  will  not 
be  required  to  give  security  for  costs  on  a  petition  filed  by 
defendant,  after  the  action  had  been  at  issue  nearly  two  years 
and  a  bill  of  particulars  has  been  called  for  and  filed.  Voss  vs. 
Sensendig,  ii  Lancaster  Review,  217. 

XII.  Neglect  TO  ENTER  SECURITY  FOR.  i.  It  is  too  late 
after  judgment  to  apply  for  a  rule  on  the  plaintiff  to  enter 
security  for  costs,  even  if  the  judgment  be  opened  and  defend- 
ant let  into  a  defence.  Applegate  \s,  R,  R,,  12  W.  N.,  406. 
2.  A  non-resident  plaintiff  may  be  compelled  to  enter  security 
for  costs.  Technical  residence  is  not  enough  to  prove  domicil, 
when  the  person  has  really  withdrawn  himself  from  the  juris- 
diction. The  question  is,  *'  Can  you  serve  him  with  process  ?  " 
AppUton  vs.  Ruih^  15  W.  N.,  127.  3.  A  non-resident  plaint- 
iff may  be  compelled  to  enter  security  for  costs,  if  the  applica- 
tion be  promptly  made.  Bickford  vs.  Ice  Co.,  8  W.  N.,  106. 
4,  In  no  case,  except  replevin,  can  the  defendant  be  compelled 
to  give  security  for  costs.  It  seems,  that  no  costs  are  collecti- 
ble from  a  party  in  an  equity  suit,  except  when  so  decreed  by 
the  court  Brace  vs.  Evans,  36  Pittsburg  Journal,  88.  5.  In 
actions  for  divorce,  the  costs  of  the  master  and  prothonotary 
must  he  secured  in  the  first  instance  by  the  libellant,  unless 
good  reason  be  shown  to  the  contrary.  Callumn  vs.  Cal- 
houn, 18  W.  N.,  428.  6.  An  application  to  require  a  non- 
resident plaintiff  to  enter  security  for  costs  should  be  without 
laches  and  generally  before  issue  joined.  Ftuhs  vs.  Wright,  6 
W.  N.,  157.  7.  A  rule  on  a  non-resident  plaintiff  to  enter 
security  for  costs  will  not  be  granted  unless  the  affidavit  of 
defence  discloses  a  substantial  defence  to  the  entire  claim. 
Hc/ler  vs.  Drdfuss,  34  W.  N.,  83.     TyndaWs  Estate,  6  W.  N., 
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)2.  8,  It  is  not  too  late  to  apply  for  a  rule  on  a  non-resi- 
;nt  plaintiff  to  enter  security  after  the  case  is  at  issue.  Hickok 
i.  Association,  14W.  N.,  iz.  9.  Executors  and  administra- 
<rs  may  appeal  from  awards  of  arbitrators  without  payment 
'  costs  or  entering  into  recognizance.  Murray  vs.  Sharp,  72 
a.,  360.  10.  The  rule  giving  security  for  costs  applies  as 
ell  to  cases  where  the  plaintiff  has  removed  from  the  state 
ndenie  lite,  as  where  he  was  a  non-resident  at  the  commence- 
ent  of  the  suit.  But  application  for  the  security  must  be 
ade  at  the  earliest  possible  time  after  the  fact  has  come  ta 
s  knowledge.  McGarry  vs.  Crispin,  3  Clark,  25.  11.  A 
jn-resident  in  an  interpleader  will  not  be  required  to  give 
«urity  for  costs,  when  there  is  nothing  to  justify  a  presump- 
an  that  he  is  not  acting  in  good  faith.  Smith  vs.  Stoddart,  14 
hila.,  133.  12,  The  rule  of  court  in  Philadelphia  provides, 
lat  where  plaintiffs  reside  out  of  the  state,  the  defendant,  on 
otion  and  affidavit  of  a  defence  to  the  whole  demand,  may 
ive  a  rule  for  security  for  costs.  Smoot  vs.  Harrah,  5,  W.  N,, 
%J.  13.  It  seems,  that  the  rule  requiring  security  for  costs, 
om  a  non-resident  plaintiff  will  only  be  enforced  where  the 
;fendant  is  a  resident.  Tyler  vs.  Bannon,  30  W.  N.,  372. 
\.  A  non-resident  plaintiff  may  be  required  to  give  security 
r  costs  at  the  instance  of  a  garnishee  in  an  attachment 
:ecution.  Wallace  vs.  WUliams,  6  Kulp,  36.  15.  A  non- 
sident  plaintiff,  who  has  obtained  a  lien  for  his  claim,. 
15  passed  the  point  where  he  will  be  required  to  give 
curity  for  costs.  Western  Publishing  House  vs.  Va/efttiae^ 
Pa.  Dist.,  242.      Voss  vs.  Sensenig,  Idem,  633, 

XIII.  Neglect  of  liabilitv.  i.  The  county  is  not 
ible  for  the  costs  and  fees  of  witnesses  subpcenaed  by  order 
'  the  court,  on  behalf  of  the  defendant  in  a  criminal  prosecu- 
)n.  Comm.  vs.  Kilcourse,  1  Delaware  Co.,  i8g.  2.  The 
lunty  is  liable  for  all  costs  of  prosecution  in  cases  of  felony. 
irkendallvs.  Luserne  Co.,  i  Chester  Co.,  242.  3,  Acounty 
not  liable,  under  the  act  of  May  19,  1887,  for  the  costs  of 
itnesses,  subpoenaed  by  the  commonwealth  in  a  prosecution 
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for  a  misdemeanor  where  the  indictment  has  been  quashed. 

Ogden  vs.  Greene,  3  Pa.  Dist,  572. 

XIV.  Neglect  in  computing.  There  is  no  law  in  Penn- 
sylvania to  warrant  the  payment  as  "  costs  in  the  cause  "  of 
the  fees  of  counsel  for  professional  services,  or  of  the  value  of  the 
time  bestowed,  or  the  amount  of  expenses  incurred  by  a  party 
in  its  preparation  and  trial.  Alexander  vs.  Herr^  12  Pa.,  537. 
WinUnCs  Appeal,  87  Pa.,  JJ, 

XV.  Neglect  in  taxing.  No  appeal  lies  to  the  supreme 
court  from  the  taxation  of  costs  by  the  court  of  common  pleas. 
The  materiality  of  witnesses,  in  a  trial  before  a  jury,  depends 
on  fects  known  to  the  court  below.  McCauleys  Appeal,  86 
Pa.,  187. 

XVI.  Neglect  to  tax.  It  is  the  duty  of  the  successful 
party  in  the  trial  of  a  cause  to  keep  a  correct  account  of  the 
costs  incurred,  and  prepare  an  itemized  bill,  and  give  notice  to 
the  opposite  counsel  of  the  time  fixed  by  the  prothonotary  for 
its  taxation.  Baumgardner  vs.  Shoff,  i  Lancaster  Review,  57. 
Herr  vs.  Keemer,  Idem,  58. 

XVII.  Neglect  to  recover.  In  actions  of  slander, 
where  the  damages  recovered  are  less  than  forty  shillings,  no 
more  costs  can  be  recovered  than  damages.  McCarrigher  vs. 
Wilcox,  2 1  Pittsburg  Journal,  69. 

XVIII.  Neglect  TO  PAY.  i.  One,  who  has  been  a  resident 
of  the  state  for  the  past  six  months,  and  who  has  been  sentenced 
to  pay  costs  alone,  may  be  discharged  forthwith,  upon  making 
application  under  the  insolvent  laws.  Ashton,  In  re,  5  Kulp  23. 
2.  A  prisoner,  who  has  been  a  resident  of  the  state  for  six  months, 
sentenced  to  pay  the  costs  of  a  criminal  prosecution,  is  entitled 
to  a  discharge  forthwith  upon  his  applying  for  the  benefit  of 
the  insolvent  laws  and  giving  a  bond.  Comm  vs.  Trout,  5 
Luzerne  Law  Times,  N.  S.,  157.  15  Phila.,  649.  i  Dela- 
ware Co.,  493.  3.  A  criminal  sentenced  to  pay  costs  exceed- 
ing fifteen  dollars,  can  only  be  discharged  from  custody  upon 
serving  an  imprisonment  for  three  months,  or  by  complying 
with  the  sentence.     Comm,  vs.  Baum,  4   Luzerne    Register, 
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285.     4.  Where   the  jury  in  a  criminal  case   acquitted  the 
defendant,  but  imposed  the  costs  upon  him,  the  court  will  not 
discharge  him  on  his  applying  for  the  benefit  of  the  insolvent 
laws,  without  having   undergone  any  imprisonment      Comm. 
vs.  Rhoads,  9   Lancaster  Review,  jy.     5.  A  prisoner  com- 
mitted to  the  county  jail  for  the  non-payment  of  costs,  and  hav- 
ing remained  there  thirty  days,  is  entitled  to  his  discharge. 
Comm,  vs.  Lewis,  4  Lancaster  Review,  386.     i  Lackawanna 
Jurist,  213.  6.  Where  the  payment  of  taxed  costs  is  a  condition 
precedent  to  an  appeal  from  an  award  of  arbitrators,  such  defect 
cannot  be  cured  by  charging  the  costs  to  counsel.     The  court 
will  enforce  by  attachment  the  payment  of  costs  taxed  subse- 
quently to  an  appeal.    Carr  vs.  McGovern,  66  Pa.,  457.  7.  A 
sentence  to  pay  costs  only  or  a  fine  of  less  than  fifteen  dollars 
and  costs,  is  discharged  by  an  imprisonment  for  thirty  days,  if 
the  prisoner  has  resided  in  the  state  six  months.      Conlefs 
Petition,  5  Delaware  Co.,  402.     8.  An  attachment  will  not  be 
issued  against  a  plaintiff  in  equity  who  has  failed  in  his  suit, 
for  his  neglect  to  pay  the   costs  of  the  suit.     Cochran  vs. 
Gowen,  22  Pittsburg  Journal,  14.     9.  A  prisoner  sentenced  to 
imprisonment  and  to  pay  the  costs  of  prosecution,  cannot  be 
released  at  the  expiration  of  his  term  of  imprisonment,  unless 
upon  payment  of  the  costs,  or  by  discharge  under  the  insolv- 
ent laws  ;  excepting  convicts  in  the  eastern  and  western  peniten- 
tiaries, and  in  the  Philadelphia  county  prison,  who  may  be  dis- 
charged by  the  inspectors,  if  unable  to  pay  the  costs,  when 
their  term  of  imprisonment  has  expired.      County  of  Schuylkill 
vs.  Reifsnyder,  46  Pa.,  446.      10.  To  recover  from  a  county 
costs  accrued  in  a  criminal  proceeding,  it  is  necessary  to  show 
a  statute  obliging  the  county  to  pay.     Craivford  Co,  vs.  Barr, 
92  Pa.,  359.     II.  Proceedings  will  be  stayed,  until  payment 
of  the  costs  of  a  former  action  for  the  same  cause  between  the 
same  parties,  although  the  former  action  was  ended  by  a  com- 
pulsory non-suit.     Gerety  vs.  R.  R,,  9  Phila.,   153.     12.  A 
county   cannot  be  required  to  pay  the  costs  of  a  defendant 
in  cases  of  felony.    The  act  of  March  31,1 860,  authorizes  the 
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payment  by  the  county  of  the  costs  of  prosecution  only. 
Huntingdon  Co,  vs  Comm,,  72  Pa.,  80.  13.  Where  a  suit  is 
discontinued,  a  new  proceeding  for  the  same  cause  of  action 
will  be  stayed  until  the  costs  in  the  prior  suit  are  paid.  Jackson 
vs.  TJtotnpson,  9  Montgomery  Co.,  28.  14.  No  appeal  from  the 
judgment  of  a  justice  of  the  peace  shall  be  allowed,  unless  the 
party  appealing  shall  pay  all  costs  accrued,  except  where  the 
parties  reside  in  the  county,  and  the  appellant  makes  oath  that  he 
is  unable  to  pay  the  costs.  Knapp  vs.  Stoner,  2  York  Record, 
128.  15.  Under  the  act  of  June  16,  1836,  a  prosecutor  sentenced 
by  the  court  of  quarter  sessions  to  pay  the  costs  of  prosecu- 
tion, and  to  stand  committed  until  the  sentence  is  complied 
with,  may  be  discharged  on  his  making  application  for  the 
benefit  of  the  insolvent  laws,  without  having  undergone  any 
actual  imprisonment  under  the  sentence.  KishbaugKs  Petition^ 
135  Pa,,  468.  16.  Where  a  charge  of  crime  preferred  by  a 
party  before  a  magistrate  appears  unfounded,  the  magistrate 
may  impose  the  costs  on  the  party  who  made  the  complaint. 
The  innocent  person  shall  not  pay  costs.  The  word  "  crimes," 
in  the  act  of  September  23,  1 791,  means  all  indictable  offences. 
Lehigh  Co,  vs.  Schock,  113  Pa.,  373.  17.  When  the  taxed 
costs  have  not  all  been  paid,  through  the  fault  or  negligence 
of  the  party  appealing,  the  appeal  may  be  stricken  off  upon 
the  application  of  the  opposite  party ;  but  where  their  non- 
payment is  the  exclusive  fault  of  the  prothonotary  in  with- 
holding a  knowledge  of  part  of  them,  the  payment  of  the 
omitted  portion  should  be  enforced  by  attachment.  Palmer 
vs.  Wilkinson,  73  Pa.,  341.  18.  The  payment  of  the  taxed 
costs  in  cash  is  indispensable  to  an  appeal  from  an  award  of 
arbitrators.  A  check  is  not  money,  and  the  acceptance  of  it 
by  the  prothonotary  does  not  make  the  appeal  good.  Richter 
vs.  Gumming ,  i  Foster,  42.  19.  When  the  supreme  court 
reverse,  but  award  no  new  trial,  each  party  must  pay  his  own 
costs.  Schroder  vs.  Schiffer,  5  Luzerne  Law  Times,  N.  S., 
141-  20.  A  decree  in  equity  for  the  payment  of  costs  may 
be  enforced  by  attachment  execution.     The  commonwealth  is 
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not  liable  for  costs,  except  by  statutory  enactment.  Wherever 
a  party  is  bound  to  pay  the  costs  of  a  suit,  he  is  bound  to 
pay  the  attorney  fee  of  1^3.  Scholl  vs.  Schoener,  i  Woodward's 
Decisions,  134.  Commys.  Yeakel^Idem^i^i,  German  Con- 
gregation vs.  Reed,  Idem,  78.  21.  It  is  a  rule,  that  where 
parties  to  a  suit  settle  a  controversy  without  providing^  for  the 
costs,  each  party  shall  pay  his  own  costs.  Schlaefer's  Estate, 
13  Phila^,  348.  22.  On  appeal  from  the  judgment  of  a  magis- 
trate, all  costs  to  the  date  of  the  appeal  must  be  paid  by  the 
appellant,  if  demanded  by  the  magistrate.  Tieman  vs.  Manigle, 
2  Pa,  County,  96.  23.  Proceedings  in  a  second  suit  will  be 
stayed  until  the  costs  of  a  former  suit  are  paid.  Zimmerman 
vs.  Kuebler,  9  Pa.  County,  128. 

XIX.  Neglect  of  county  to  pay.  Under  the  act  of 
May  19,  1887,  relating  to  costs  in  criminal  cases,  the  county 
is  primarily  liable  to  pay  the  costs  in  the  first  instance,  and 
then  be  reimbursed  by  the  parties  ultimately  liable.  AUen  vs. 
Delaware  Co.,  161  Pa.,  550. 

XX.  Neglect  IN  PAYING  IN  cash.  i.  Actual  payment  in 
money  is  required  in  the  payment  of  costs.  Payment  by 
check,  or  by  draft,  or  by  charging  them  to  the  appellant's  attor- 
ney is  not  payment  within  the  meaning  of  the  act.  Rice  vs. 
Constein,  89  Pa.,  477.  2.  A  prothonotary  has  no  right  to 
accept  anything  but  money  or  cash  in  payment  of  costs, 
and  no  valid  appeal  can  be  taken  from  an  award  of  arbi- 
trators if  the  costs  are  paid  by  note,  check  or  draft,  or  in 
anything  but  actual  cash.      Walker  vs.  Graham,  74  Pa.,  35. 

XXI.  Neglect  in  enforcing  payment  of.  Under  the 
provisions  of  the  act  of  July  12,  1842,  abolishing  imprison- 
ment for  debt,  a  judgment  or  decree  for  the  payment  of  costs 
incident  to  a  suit  founded  upon  contract  and  not  involving 
breach  of  trust,  cannot  be  enforced  by  an  attachment  against 
the  person  of  the  defendant.     Pierce's  Appeal,  103  Pa.,  27, 

XXII.  Neglect  to  bear  interest.  It  is  a  settled  rule 
in  this  state,  that  costs  do  not  bear  interest.  The  reason  for 
this  is,  that  the  party  recovering  the  costs  rarely  pays  them  till 
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he  collects  them  on  execution.  The  exception  to  the  rule  is 
where  the  party  has  actually  paid  the  costs  himself.  It  would 
then  be  fair  to  allow  him  interest.  Baum  vs.  Reed^  74 
Pa.,  322. 

Counsel  Fees. 

I.  Neglect  to  pay.  Where  the  husband  is  libellant  in 
proceedings  for  divorce,  on  a  petition  by  the  wife  for  an  allow- 
ance for  counsel  fees,  it  is  not  necessary  for  the  wife  to  show 
her  husband's  ability  to  pay.  If  he  has  not  the  ability,  the 
proceedings  will  be  stayed.  Deemer  vs.  Deemer,  2  North- 
ampton Co.,  132. 

II.  Neglect  in  including  in  costs.  Counsel  fees 
growing  out  of  the  wilful  misconduct  of  a  party  will  be 
allowed  as  costs  in  a  cause.  Simcox's  Estate,  42  Pittsburg 
Journal,  118. 

Coupons. 

I.  Neglect  to  present.  The  owner  of  lost  railroad 
coupons  who  was  tendered  indemnity,  is  entitled  to  recover 
with  interest  from  the  date  of  demand.  North.  Penna.  R.  R. 
vs.  Fitchett,  i  Walker,  1 29. 

II.  Neglect  to  demand  payment.  The  corporation 
which  issues  a  coupon  bond  is  in  the  position  of  the  maker 
of  a  promissory  note,  not  of  the  drawer  of  a  check  or  a  bill 
of  exchange.  There  is  no  obligation  on  the  holder  to  present 
and  demand  it  within  a  reasonable  time.  In  fact,  he  may  hold 
onto  the  coupons  as  long  as  he  can  hold  on  to  the  bond,  without 
requiring  payment.  The  coupon  is  only  an  acknowledgment 
of  interest  due,  and  it  is  but  an  incident  of  the  principal.  It 
may  be  detached  from  the  bond  for  the  convenience  of  the 
holder.  WUliamsport  Gas  Co.  vs.  Pinkerton,  95  Pa.,  64. 
I  Chester  Co.,  231. 

III.  Neglect  to  pay.  An  action  lies  by  the  holder  of 
coupons  detached  from  corporation  bonds  payable  to  bearer, 
and  interest  is  recoverable  from  the  time  the  coupons  matured. 


424  THE    LAW    OF    NEGLIGENCE 

Coupons — Continued. 

Phila  &  Reading  R.  R.  vs.  Fidelity  Trust  Co.,  105  Pa.,  216. 

Pkila  &  Reading  R,  R.  vs.  Smith,  Idem,  195. 

IV.  Neglect  to  sue  upon.  A  coupon  forms  part  of  a 
bond  and  therefore  suit  upon  it  is  not  barred  until  twenty 
years  after  maturity.  Where  coupons  are  payable  at  a  partic- 
ular time  and  place,  it  is  no  defence  to  allege  want  of  demand, 
without  showing  a  fund  was  provided  to  meet  them.  Helm- 
bold  vs.  R,  /?.,  14  W.  N.,  128. 

V.  Neglect  in  suit  for.  Coupons  for  interest  are  dis- 
tinct instruments  for  the  payment  of  money,  and  may  be  sued 
on  without  filing  copies  of  the  bonds  to  which  they  belong. 
Fidelity  Co,  vs.  R.  /?.,  13  W.  N.,  281.  Moody  vs.  R,  R., 
Idetn,  48. 

VI.  Neglect  to  file  copy  of  bond.  In  a  suit  to  recover 
interest  on  coupon  bonds,  a  copy  of  the  bonds  themselves  are 
not  be  attached  to  the  copy  of  coupons  filed.  The  coupons  are 
not  barred  by  the  statute  of  limitations,  but  partake  of  the 
nature  of  the  bonds.      Wain  vs.  R,  R.,  16  Phila.,  21. 

VII.  Neglect  TO  recover  interest.  Interest  is  recover- 
able on  coupons  in  the  payment  of  which  default  has  been 
made.     Love  vs.  R,  R.,  19  Phila.,  304. 

Courts. 

I.  Neglect  of  jurisdiction,  i.  If  a  court  has  not 
jurisdiction,  neither  notice  nor  process  duly  served  can  give 
vitality  to  its  judgments.  Such  judgment  is  void,  at  least  as 
to  any  extra-territorial  effects.  Reel  vs.  Elder,  62  Pa.,  308. 
2.  A  state  court  has  no  authority  by  a  proceeding  in  rem  to 
enforce  a  maritime  contract.  Pilotage  is  such  a  contract. 
Rutherford  ws.  Omen,  10  Phila.,  369.  3.  A  mere  irregularity 
may 'be  cured  by  consent  of  the  parties,  yet  consent  will  not 
cure  a  radical  want  of  jurisdiction;  and  the  question  may  be 
raised  at  any  stage  of  the  case.  SmalTs  Appeal,  23  W.  K., 
21.     I  Monaghan,  664. 

II.  Neglect  of  concurrent  jurisdiction.  Two  dis- 
tinct tribunals  cannot  exercise  jurisdiction  over  the  same  sub* 
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ject-matter  at   the  same    time.     Hartenstein  vs.  Siegfried^  2* 

Woodward's  Decisions,  446. 

III.  Neglect  in  records.  The  supreme  court  will  not 
compel  an  amendment  of  the  record  of  an  inferior  court. 
The  remedy  is  by  motion  in  that  court,  it  being  a  matter  of 
judicial  discretion.     Comtn.  vs.  Hultz^  6  Pa.,  469. 

IV.  Neglect  to  remove  action.  The  cases  of  removal. 
of  a  case  from  a  state  court  to  the  United  States  court,  are  in 
a  controversy  between  a  citizen  of  the  state  in  which  the  suit 
was  brought  and  a  citizen  of  another  state.  This  does  not 
refer  to  the  citizen  of  a  foreign  country.  Knickerbocker  Ins, 
C?.  vs.  Gorbach,  70  Pa.,  152. 

V.  Neglect  in  removal  of  cause.  Under  the  act  of 
congress  of  March  3,  1863,  the  removal  of  a  criminal  cause 
to  the  United  States  courts  is  premature,  before  indictment 
found  in  the  state  court.  Comm.  vs.  Ariman^  5  Phila.,  304. 
Kulp  vs.  Ricketts,  5  Phila.,  305. 

VI.  Neglect  to  follow  previous  decision.  A  decision 
of  one  of  the  courts  of  common  pleas  of  Philadelphia,  although 
not  a  binding  precedent  for  the  guidance  of  the  others,  yet 
should  be  followed  in  all  cases  where  there  is  not  clear  reasoa 
for  a  departure.     Gyger  vs.  R,  W.  Co.,  17  Phila.,  86. 

VII.  Neglect  to  sustain  each  other's  decisions.  A 
decree  of  the  orphans'  court,  in  a  proceeding  of  which  that 
court  has  jurisdiction,  cannot  be  impeached  or  collaterally 
inquired  into  in  the  court  of  common  pleas.  Seaman  vs» 
Hoover,  i  Chester  Co.,  178. 

Crimes. 

I.  Neglect  in  instituting  prosecution,  i  .  The  limita* 
tion  prescribed  by  the  act  of  March  31,  i860,  is  to  be  com- 
puted from  the  time  a  true  bill  is  found.  '*  Prosecution  "  in 
the  act  is  synonymous  with  "  indictment."  The  act  has  no 
saving  for  cases  where  the  finding  of  a  true  bill  by  a  grand  jury 
may  be  delayed  without  any  fault  of  the  district  attorney  or 
the  private  prosecutor,  by  inability  to  procure  the  attendance^ 
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oC  witnesses.  They  may  keep  out  of  the  reach  of  process  by 
collusion  with  the  defendant.  The  case  is  difierent  where  the 
defendant  keeps  out  of  the  way.  Comm.  vs.  Haas,  57  Pa., 
443.  2.  If  one  commences  a  criminal  prosecution  merely  for 
the  purpose  of  compelling  his  debtor  to  pay  a  just  debt,  it  is 
prima  facie  evidence  both  of  want  of  probable  cause  and  o( 
malice,  and  shifts  the  onus  on  the  defendant  Schmidt  vs. 
lVeidman,6i  Pa.,  173, 

II,  Neglect  by  cohpounding.  i.  Under  the  act  cJ" 
March  31,  i860,  the  compounding  of  infamous  felonies  and 
misdemeanors  is  a  misdemeanor  punishable  by  fine  and  impris- 
onment. No  magistrate  or  court  can  lawfully  permit  a  settle- 
ment of  a  prosecution  for  forgery  or  other  infamous  crime. 
Bradin's  Appeal,  92  Pa.,  246.  2.  An  agreement  in  consid- 
eration of  stifling  or  compounding  a  criminal  prosecution  for  a 
felony  or  misdemeanor  of  a  public  nature,  is  void.  Riddle  vs. 
HaU,^  Pa.,  116. 

11.  Neglect  to  prove,  i.  It  is  the  duty  of  the  com- 
monwealth in  a  criminal  case  to  prove  everything  necessary  to 
constitute  the  crime  fully  and  clearly  to  the  satisfaction  of 
the  jury.  If  it  fail  to  make  out  any  of  the  necessary  parts  of 
the  crime,  the  jury  must  acquit,  or  if  the  evidence  leaves  the 
question  of  guilt  in  doubt,  that  doubt  must  work  the  acquit- 
tal of  the  defendant.  The  doubt  must,  however,  be  a  reason- 
able one,  and  jurymen  cannot  doubt  as  jurymen  what  they 
would  believe  as  men.  Nevling  vs.  C<nttm.,  98  Pa:,  322. 
2.  As  a  general  rule,  a  distinct  crime  unconnected  with  that 
in  the  indictment  cannot  be  g^ven  in  evidence  against  the 
defendant.  That  one  crime  may  be  evidence  of  another,  there 
must  have  been  a  connection  between  them  in  the  mind  of  the 
■  criminal,  or  the  person  must  be  so  identified  as  to  show  that 
one  committed  both.  Skaffner  vs.  Comm.,  72  Pa.,  60.  3.  If 
a  prosecutor  has  fairly  submitted  to  his  counsel  all  the  &cts  he 
can  prove,  and  has  acted  bona  fide  on  the  advice  given,  he 
negatives,  if  not  the  malice,  the  want  of  probable  cause,  and 
is  not  liable  to  an  action  for  malicious  prosecution.  5KW«rvs. 
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Wilt,  4  S.  &  R.,  24.      Walter  vs.  Sample,  25   Pa.,    275. 

LeMmstre  vs.  Hunter,  Blightly's  Rep.,  498. 

Cruelty. 

Neglect  to  prove.  The  cruelty  within  our  statute, 
which  entitles  a  wife  to  a  divorce  from  her  husband,  is  actual 
personal  violence,  or  the  reasonable  apprehension  of  it,  or 
such  a  course  of  treatment  as  endangers  her  life  or  health  and 
renders  cohabitation  unsafe.  The  reasonable  cause  which 
will  justify  a  wife  or  husband  in  abandoning  each  other  is  that 
which  would  enable  the  party  so  leaving  to  a  divorce.  Butler 
vs.  Butler,  4  Clark,  388.     i  Parsons,  329. 

Culverts. 

I.  Neglect  in  construction,  i.  In  an  action  against 
a  city  to  recover  damages  for  injuries  to  plaintiffs  lot  by  the 
construction  of  a  culvert  under  the  turnpike,  whereby  a  larger 
quantity  of  water  than  the  natural  flow  of  surface  drainage  was 
discharged  upon  plaintiflPs  lot,  occasioning  injury  thereto,  the 
piaintifT  was  held  entitled  to  recover.  Elliott  vs.  Oil  City,  129 
Pa.,  570.  2.  In  constructing  a  culvert  over  a  natural  water 
course,  a  railroad  company  is  only  bound  to  provide  for  ordi- 
narily high  water,  and  not  for  extraordinary  freshets.  The 
sufficiency  of  the  culvert  is  a  question  for  the  jury.  Pick  vs. 
R.  /?.,  157  Pa.,  622.  3.  If  the  borough  authorities,  having 
knowledge  thereof,  suffer  a  public  culvert,  extended  through 
private  property  to  be  reduced  to  a  capacity  insufficient  to 
carry  the  ordinary  flow  of  water,  the  borough  is  liable  to  a 
property  owner  for  the  resulting  injuries.  Haus  vs.  Bethlehem 
Borough,  134  Pa.,  12.  4.  There  is  no  liability  in  a  railroad 
company  for  not  constructing  a  culvert  so  as  to  pass  extra- 
ordinary floods.  It  is  sufficient  if  the  culvert  be  constructed 
to  vent  the  ordinary  high  water  of  an  obstructed  stream. 
Extraordinary  floods  must  be  laid  to  the  account  of  Providence. 
Pittsburg  &  Port  Wayne  R.  R.  vs.  Gilleland,  56  Pa.,  445. 
5.  The  faulty  or  negligent  construction  of  a  culvert  or  bridge, 
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making  it  an  obstruction  to  the  flow  of  water  in  ordinary  rains,, 
entitles  a  party  injured  to  recover  damages.  Injuries,  how- 
ever, which  flow  collaterally  from  the  execution  of  such  power 
by  a  municipality,  will  not  be  compensated  for  in  damages 
given  by  a  jury.  Allentown  vs.  Kramer,  73  Pa.,  406. 
6.  There  is  no  liability  in  a  company  for  not  constructing  a 
culvert  so  as  to  pass  extraordinary  floods.  If  a  culvert  were 
so  unskillfully  and  negligently  constructed,  as  to  be  insufficient 
to  vent  the  ordinary  high  water  of  a  stream,  the  company 
building  it  would  be  liable  for  the  injury  thereby  caused. 
Pittsburg  R.  R.  vs.  Gilleland,  56  Pa.,  445.  Baltimore 6r  Ohio 
R,  R.  vs.  School  District,  96  Pa.,  69.  7.  The  city  of  Phila- 
delphia has  no  power  to  construct  a  culvert  or  sewer  in  a 
street  until  it  has  been  legally  and  properly  opened.  Wister 
vs.  Phila,,  71  Pa.,  46. 

II.  Neglect  to  repair.  In  an  action  against  a  railroad 
company  for  injuries  to  a  building  by  a  flood,  which  injuries 
were  alleged  to  have  been  caused  by  the  failure  of  the  defend- 
ant to  keep  its  culvert  in  proper  condition,  the  court  said,  that 
if  the  culvert  was  constructed  in  a  reasonably  skillful  maimer, 
and  in  such  a  way  as  to  vent  the  water  in  cases  of  ordinary 
freshets,  and  kept  in  proper  repair,  it  was  all  that  could  be  asked 
of  the  company.  Baltimore  &  Ohio  R.  R.  vs.  School  District, 
3  Pennypacker,  518.     Broomall  ws.  Ouster,  i  W.  N.,  228. 

III.  Neglect  to  protect.  ~i.  A  culvert  intersecting  a 
public  highway  which  was  in  constant  use,  was  covered  with 
planks  as  a  passageway.  It  was  the  duty  of  the  township  to 
keep  such  crossing  in  good  repair,  and  not  to  allow  the  boards 
over  the  culvert  to  become  loose  and  warped.  Kingston  vs. 
Gibbons,  4  Lancaster  Review,  173.  2.  Where  a  pedestnan 
on  a  public  street  at  night  intentionally  left  the  highway  in 
order  to  take  a  by-path,  resulting  in  his  falling  off  the  end  of 
a  culvert,  he  cannot  recover  damages  from  the  municipality 
on  the  ground  of  negligence  in  omitting  to  erect  guards.. 
Scranton  vs.  HUl,  102  Pa.,  378. 
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Damages. 

I.  Neglect  accompanied  by  violence.  Where  death  is 
occasioned  by  negligence,  accompanied  by  wantonness,  violence 
or  gross  negligence,  indicative  of  moral  turpitude,  merely  com- 
pensatory damages  may  be  exceeded.  This  is  left  to  the  sound 
discretion  of  courts  and  juries.  Penna.  R.  R.  Co.  vs.  Zebe, 
33  Pa.,  330.     Nagle  vs.  Mullison,  34  Pa.,  48. 

II.  Neglect,  compensation  for.  Where  the  defend- 
ant's conduct,  measured  by  the  standard  of  ordinary  morality 
and  care,  which  is  the  standard  of  the  law,  is  not  chargeable 
with  fraud,  violence  or  wilful  negligence  or  wrong,  the  value 
of  the  property  taken  and  converted  is  the  just  measure  of 
compensation.     Farsythvs.  Wells, ^i  Pa.,  296. 

III.  Neglect,  resulting  in  injury  to  a  minor.  The 
rule  of  damages  in  an  action  by  the  father  of  an  injured  minor 
child,  is  compensation  for  the  loss  of  services  for  nursing  and 
for  surgical  and  medical  attendance.  Oakland  R.  W,  Co.  vs. 
Fielding,  48  Pa.,  320. 

IV.  Neglect  by  releasing.  Where  an  employee  of  a 
railroad  company  is  a  member  of  a  relief  association  to  which 
the  company  has  largely  subscribed,  and  after  an  injury,  has 
accepted  benefits  from  the  *'  Relief  Fund,"  held,  that  he  could 
not  afterwards  recover  from  the  company  on  the  ground  that 
his  injury  was  caused  by  their  negligence.  Johnson  vs.  R.  R., 
2  Pa.  Dist.,  229. 

V.  For  negligence,  i.  A  contract  will  not  exempt 
from  liability  for  gross  negligence.  The  court  may  instruct 
a  jury  that  they  may  compute  the  probable  accumulations  of 
a  man  of  the  age,  health,  habits  and  pursuits  of  the  deceased, 
during  his  prospective  lifetime.  The  j  ury  must  place  a  moneyed 
value  on  the  life  of  the  party  killed.  The  law  can  furnish  no 
definite  measure  of  damages.  It  would  be  wrong  to  limit  the 
value  of  a  man's  life,  however,  by  his  probable  accumulations. 
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for  many  men  make  none.  R,  R,  Co.  vs.  McCloskey,  23  Pa.^ 
530.  2.  The  faults  of  third  persons  are  not  allowed  to  benefit 
or  prejudice  either  party  to  a  suit  in  his  right  or  duty  of  com- 
pensation. Such  faults  may  prevent  exemplary  damages  being 
obtained,  as  they  afford  circumstances  of  mitigation.  Robison 
vs.  Rupert,  23  Pa.,  523.  3.  In  estimating  damages,  the  jury 
may  consider  not  only  the  direct  expenses  incurred  by  the 
plaintiffs,  but  the  loss  of  his  time,  the  bodily  suffering  endured^ 
and  any  incurable  hurt  inflicted.  Laing  vs.  Colder,  8  Pa.,  481. 
4.  A  compensation  to  the  plaintiff  for  his  trouble  and  expense 
in  conducting  the  suit  and  establishing  his  right  at  law  is  not 
recoverable.  Good  vs.  Mylin,  8  Pa.,  51.  Alexander  vs.  HerTy 
II  Pa.,  537. 

VI.  Neglect  in  amount,  i.  It  is  the  exclusive  prov- 
ince of  the  jury  to  determine  the  amount  of  damages  in  a 
case,  subject  of  course  to  the  power  of  the  court  to  set  aside 
the  verdict  in  case  the  damages  awarded  were  clearly  exces- 
sive, and  the  plaintiff  below  refused  to  remit  such  excess. 
The  refusal  of  the  lower  court  to  do  so  is  not  the  subject  of 
review  in  the  supreme  court.  Penna.  R.  R.  vs.  Spicker,  105 
Pa.,  148.  2.  The  court  possesses  the  power  to  grant  new 
trials  for  excessiveness  of  damages  in  all  cases  of  torts,  except 
for  crim.  con.     Shoemaker  vs.  Lwezely,  2  Browne,  286. 

VII.  Neglect  in  apportioning.  There  can  be  no  appor- 
tionment of  damages,  where  there  is  contributory  negligence. 
Stiles  vs.  Geesy,  3  Legal  Opinion,  286. 

VIII.  Neglect  in  assessing,  i.  In  an  action  for  dam- 
ages for  personal  injuries,  it  is  incompetent  for  the  defendant 
to  offer  evidence  in  mitigation  of  damages,  that  the  plaintiff's 
doctor's  bill  and  expenses  were  paid  by  a  beneficial  association. 
Alston  vs.  Stewart,  2  Monaghan,  51.  2.  In  actions  of  tres- 
pass q.  c.  f.  unless  the  alleged  trespass  was  wilful  or  grossly 
careless,  only  compensatory  damages  will  be  allowed.  Blair 
Iron  &  Coal  Co.  vs.  Lloyd,  3  W.  H".,  103.  3.  A  verdict  for 
six  cents  in  an  action  of  trespass  for  negligence,  wherein  there 
is  uncontradicted  evidence  as  to   the  serious  nature  of  the 
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plaintiff's  injuries,  his  outlay  for  surgical  attendance,  his  loss, 
of  earning  power,  etc.,  is  a  mere  travesty  of  justice.  Brad- 
well  ws.  R.  W,  Co.^  27  W.  N.,  264.  4.  The  general  rule  is, 
that  on  failure  to  deliver  according  to  contract,  the  vendee 
has  a  right  to  supply  himself  in  the  market,  and  the  measure 
of  damages  will  be  the  difference  between  the  necessary  cost 
of  the  article  and  the  contract  price.  BiUmeyer  vs.  Wagner ^^ 
21  Pa.,  95.  5.  The  measure  of  damages  for  the  death  of  a 
minor  child,  occasioned  by  negligence,  is  the  money  value  of 
the  child's  services  until  it  attains  its  majority,  reduced  by  the 
cost  of  its  maintenance  and  education.  Birmingham  vs.  Dorer, 
3  Brewster,  69.  6.  In  assessing  damages  in  an  action  for 
personal  injuries,  the  true  rule  is  that,  in  addition  to  loss  of 
time  and  expense  actually  incurred,  the  jury  may  also  con- 
sider the  nature  of  the  injury  and  the  pain  and  inconvenience 
resulting  from  it.  There  is  no  market,  however,  in  which  the 
price  of  voluntary  subjection  to  pain  and  suffering  can  be  fixed  r 
no  market  standard  of  value  can  be  applied.  The  age,  the 
health,  habits  and  pursuits  of  the  plaintiff*  must  be  taken  into 
consideration  in  determining  what  is  a  reasonable  allowance 
or  inconvenience  and  suffering  in  a  given  case.  The  absence 
of  a  cruel  or  wanton  purpose  in  the  defendant  must  not  be 
overlooked.  Baker  vs.  R.  R,,  142  Pa.,  510.  7.  Where 
a  suit  is  brought  by  husband,  widow,  parents  or  chil- 
dren of  a  person  who  has  been  killed  by  violence  or  negli- 
gence, in  estimating  the  damages,  the  injury  done  to  the  party 
living,  caused  by  the  death,  is  the  measure,  and  no  compensa- 
tion can  be  claimed  for  the  suffering  of  the  decedent,  nor  for 
the  anguish  the  plaintiff*  may  have  suffered.  Any  expenses, 
however,  paid  by  the  plaintiff*  should  be  included  in  the  ver- 
dict Exemplary  damages  should  not  be  given,  unless  the 
defendant  has  been  guilty  of  fraud,  oppression,  gross  negli- 
gence or  malice.  Coakley  vs.  R.  R,y  5  Clark,  444.  8.  Prior 
to  the  adoption  of  the  constitution  of  1874,  there  could  be  no 
claim  allowed  for  consequential  damages.  The  new  constitu- 
tion made  a  radical  change  as  regards  consequential  injuries*. 
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It  declares,  municipal  and  other  corporations  and  individuals 
invested  with  the  privilege  of  taking  private  property  for  public 
use,  shall  make  just  compensation  for  property  taken,  injured 
or  destroyed   by  the   construction   or   enlargement   of  their 
works  or  improvements,  which  compensation  shall  be  paid  or 
secured  before  such  taking,  etc.     Chester  Co.  vs.  Brower^  117 
P^«>  655.     9.  The  act  of  April  4,  1868,  limiting  the  amount 
to  be  recovered   in  case  of  personal  injury  to   I3000  was 
unconstitutional.     Actual  damages  for  injuries  sustained  may 
be  recovered  without  limitation  as  to  amount.      Central  R.  R, 
vs.  Cook,  I  W.  H".,  319.     Thirteenth  St.  R.  W.   vs.  Boudrou, 
92  Pa.,  475.      10.  The  act  of  April  6,  1868,  holds,  that  in  all 
actions  instituted  against  common  carriers  or  corporations  to 
recover  for  the  loss  of  life,  only  such  compensation  for  loss 
shall  be  recovered  as  the  evidence  shall  clearly  prove  to  have 
been  pecuniarily  suffered  or  sustained.    Even  where  exemplary 
damages  are  given,  they  are  not  given  as  compensation  but  as 
a  punishment  for   the  bad  conduct  of  the  wrong-doer,  not 
because  the  recipient  of  them  has  sustained  a  loss  measured  by 
them.     la  assessing  damages  the  jury  might  include  nursing, 
medical  expenses  and  funeral  charges.     Cleveland  &  Pittsburg 
R.  R.  vs.  Rowan,  66  Pa,,  309.     1 1.  The  damages  for  death  by 
negligence  are  the  pecuniary  loss  sustained  by  the  parties  entitled 
^o  maintain  the  action.     Parents  are  not  to  be  allowed  for  their 
agonized  feelings,  nor  for  the  loss  of  the  society  of  a  minor 
child.     The   measure  of  damages  in  such  case,  where   the 
parents     are     the    plaintiffs,    is    simply    the    money    value 
of    a    child's    services,    until     he     arrives    at   the    age    of 
twenty-one    years.       Caldwell    vs.    BroTvn,    53     Pa.,     453. 
12.  In  a  suit  brought  by  a  widow  against  a  railroad  for  the 
loss  of  her  husband  through  the  negligence  of  the  company, 
the  jury,  in  awarding  damages,  should  put  a  value  on  the  life 
of  the  deceased,  and  estimate'his  probable  accumulations ,  and 
should  consider  his  age,  family,  and  usual  wages.     The  obli- 
gation of  the  widow  to  support  herself  and  children  are  pecu- 
xniary  injuries  to»her,to,be  redressed.     The  value  of  a  husband's 
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life  to  his  wife  is  determined,  by  ascertaining  how  much  better 
in  her  pecuniary  resources  she  would  be  with  him  than  without 
him.  Catawissa  R.  R.  vs.  Arfnstrong,  52  Pa.,  282.  13.  In 
an  action  by  a  married  woman  in  her  own  right  for  an  injury 
to  her  person,  she  cannot  recover  damages  for  the  permanent 
diminution  of  her  earning  power,  if  at  the  time  of  the  injury 
she  was  living  with  her  husband,  and  was  not  engaged  in  any 
independent  employment.  Carr  vs.  Easton,  2  Northampton 
Co.,  105.  14.  For  pain  and  suffering  there  cannot  be  any 
standard  for  the  measurement  of  the  damages  awarded  by  a 
jury.  They  should  give  whatever  they  think  is  a  fair  compen- 
sation. It  is  altogether  improper  for  them  to  consider  what 
they  would  take  to  have  inflicted  upon  themselves  injuries 
similar  to  those  of  the  plaintiff.  Claims  for  permanent  and 
internal  injuries  should  never  be  allowed  by  a  jury,  unless  they 
are  clearly  established  by  evidence  as  necessarily  arising  from 
the  injuries  immediately  caused  by  the  negligence  of  the 
defendant  Dunn  vs.  R,  R,,  20  Phila.,  258.  15.  It  is  not 
error  to  permit  counsel,  after  the  charge  of  the  court,  to  state 
to  the  jury  the  specific  items  for  which  he  claims  damages. 
Drew  vs.  Peer,  93  Pa.,  234.  16.  The  true  rule  for  determin- 
ing damages,  where  land  has  been  appropriated  for  a  railroad, 
is  the  difference  of  value  between  the  entire  tract  before  the 
road  was  made  and  after  it  is  completed.  Danville  R.  R,  vs. 
Gearhart,  8ix,  Pa.,  260.  17.  Nominal  damages  are  those 
recoverable,  where  a  legal  right  is  to  be  vindicated,  but  where 
there  has  been  no  actual  loss.  If  a  loss,  the  damages  must  be 
compensatory.  For  false  imprisonment  or  for  wrongful  ejec- 
tion of  a  passenger  from  a  car,  the  damages  include,  in  addi- 
tion to  actual  expenses  incurred,  compensation  for  loss  of  time, 
interruption  of  business,  bodily  or  mental  suffering,  humiliation 
and  injury  to  feelings.  Duggan  vs.  R,  7?.,  159  Pa.,  248. 
18.  The  law  does  not  undertake  to  compensate  for  the  death 
of  a  relative  as  the  result  of  negligence  of  the  defendant, 
except  as  that  loss  is  a  pecuniary  one.  It  does  not  give  to 
the  surviving  husband,  wife  or  children  damages  by  reason  of 
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the  suffering  that  the  deceased  endured,  by  reason  of  the  grief 
occasioned  by  the  death  or  the  loss  of  companionship.  None 
of  these  can  be  measured  pecuniarily.  The  question  is,  What 
was  the  value  of  the  services  of  the  deceased  to  the  survivor. 
The  jury  considers  the  age,  the  condition  in  Hfe,  the  health  of 
the  party  at  the  time  of  the  fatal  injury,  the  probabilities  of 
his  living  and  being  able  to  render  services.  Delaware  6r 
Lackawanna  R.  R,  vs.  Jones,  128  Pa.,  308.  19.  Exemplary 
or  vindictive  damages  cannot  be  given  in  an  action  against  the 
county.  Damages  to  the  full  extent  of  the  injury  should, 
however,  be  allowed.  Hermits  of  St.  Atdgustine  vs.  County, 
4  Clark,  120.  Brightly 's  Rep.,  116.  20.  The  act  of  May 
2,  1876,  avoids  multiplicity  of  suits,  by  giving  the  plaintiff 
in  the  case  of  a  continuing  injury  the  right  to  recover 
damages  up  to  the  day  of  trial.  Humphrey  vs.  Irvin,  18 
W.  N.,  449.  21.  Exemplary  or  vindictive  damages  may 
be  given  for  wanton  and  intentional  violation  of  rights,  or 
circumstances  of  aggravation.  Huling  vs.  Henderson,  161 
P^->  553-  22.  Where  a  wife  is  injured  by  the  negligence  of 
another,  the  husband  is  entitled  to  recover  the  moneys  he  has 
expended  or  become  liable  to  pay  for  medical  care  and  attend- 
ance, and  for  the  loss  of  his  wife's  services  while  unable  to 
attend  to  her  domestic  duties.  Henry  ws,  Klopfer,  147  Pa., 
179.  23.  Damages  for  the  breach  of  a  contract,  for  which 
compensation  may  justly  be  claimed  and  allowed,  must  be 
such  as  may  fairly  be  supposed  was  contemplated  by  the 
parties  when  the  contract  was  made,  or  such  as  might  be 
expected  to  follow  its  violation.  Hutcldnson  vs.  Snider,  137 
Pa.,  I.  24.  In  an  action  of  trespass  vi  etarmis  for  an  assault 
and  battery  causing  injury  to  the  plaintiff,  expenses  incurred 
for  medical  aid,  nursing,  loss  of  earnings,  etc.,  which  were 
the  natural  results  of  the  injury,  may  be  recovered  as  dam- 
ages. Hawes  vs.  O'Reilly,  126  Pa.,  440.  25.  In  assessing 
damages  to  the  owner  for  land  taken  for  a  lateral 
railway,  the  value  as  ascertained  from  the  selling  price 
in    the    neighborhood   is    the    general    selling    price,    not 
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that  of  a  particular  sale.  Hays  vs.  Briggs,  74  Pa.,  374. 
26.  When  land  is  taken  under  the  right  of  eminent  domain, 
the  measure  of  damages  is  the  difference  between  the  value  of 
the  land  before  taking  and  its  value  immediately  afterwards. 
Whether  the  construction  of  a  railroad  benefits  a  certain  prop- 
erty more  than  it  injures  it,  is  entirely  a  question  for  the  jury. 
Jenksvs.  R.  R,,  17  Phila.,  65.  27.  In  an  action  to  recover 
for  an  injury  caused  by  the  defendant's  negligence,  no  damages 
will  be  allowed  for  any  speculative  or  merely  possible  conse- 
quences of  a  wound.  Jewell  vs.  R.  W,  Co.,  16  Phila.,  64. 
2%.  Without  proof  of  malice  or  oppression,  damages  can  only 
be  compensatory.  Koenig  vs.  Bauer,  i  Brewster,  304- 
29.  The  general  rule  in  cases  for  negligence  is,  that  only  com- 
pensatory damages  can  be  given ;  but  exemplary  damages 
may  be  awarded  where  the  injury  resulted  from  defendant's 
wilful  misconduct  or  that  entire  want  of  care  indicating  indiffer- 
ence to  consequences.  Lake  Shore  R,  R.  vs.  Rosemweig,  113 
Pa.,  519.  30.  Where  a  judge  charges  a  jury,  that  in  case 
they  render  a  verdict  for  the  plaintiff,  they  shall  give  him  a  fair 
compensation  for  injuries  alleged  to  have  been  received  by 
him,  and  in  disregard  of  such  instructions  the  jury  find  a  ver- 
dict of  one  cent  damages,  the  court  will  grant  a  new  trial.  Le 
Van  vs.  R.  R.,  5  W.  N.,  293.  31.  Where  a  parent  brings 
suit  to  recover  damages  for  the  death  of  a  minor  child  through 
defendant's  negligence,  he  is  only  entitled  to  recover  the  value 
of  the  child's  services  during  minority,  in  addition  to  the 
expenses  caused  by  his  injury  and  death.  Lehigh  Iron  Co. 
vs.  Rupp,  30  Pittsburg  Journal,  41.  32.  Where  negli- 
gence of  the  defendant  railroad  company  is  shown,  resulting 
in  an  accident  to  the  plaintiff,  the  jury,  in  fixing  the  amount 
of  damages,  should  take  into  consideration  the  expense  of  the 
plaintiff's  sickness,  the  pain  he  has  undergone  and  may 
undergo  in  the  future,  the  loss  of  wages  he  has  suffered  and 
will  suffer  during  his  life  in  consequence  of  the  injury.  The 
jury  may  also  consider  the  probability  of  the  plaintiff's  life  as 
shown  by  tables  of  mortality.     Lake  Shore  R.  R.  vs.  Frantz; 
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127  Pa.,  297.  33.  Where  the  plaintifT,  in  an  action  for  dam- 
ages for  personal  injuries,  has  testified  to  a  permanent  impair- 
ment of  sight  and  hearing,  and  no  medical  testimony  is 
offered  on  either  side,  the  jury  may  be  told  that  the  plaintiff  is 
entitled  to  recover  damages  for  the  permanent  injury  which 
she  has   sustained.     Langstrom   vs.  Mooney^    149   Pa.,    64 

34.  The  act  of  April  4,  1868,  limiting  the  amount  of  damages 
in  railroad  cases  to  I3000  where  there  was  personal  injury, 
and  to  ;$5000  in  cases  where  death  resulted  is  unconsti- 
tutional, as  it  was  avoided  by  Article  III,  §  21,  of  the  con- 
stitution   of    1874.     Lewis  vs.    HoUahan,     103    Pa.,    425. 

35.  To  trust  the  jury  with  unlimited  power  over  the  amount 
of  damages  is  dangerous  in  the  extreme.  To  tell  the  jury 
that  the  damages  are  left  entirely  to  their  discretion,  generally 
leads  to  great  inequality ;  sometimes  to  assessing  them 
extravagantly  high,  and  in  other  cases  ridiculously  low. 
Murphy  vs.  Jarvis,  i  Phila.,  84.  36.  Where  the  vendor  of 
land  is  guilty  of  collusion,  artifice  and  fraud,  to  escape  from  a 
bad  bargain,  the  vendee  is  entitled  not  only  to  compensatory 
damages,  but  to  damages  arising  from  the  loss  of  the  bargain. 
McNamara  vs.  Mcllhenny,  7  Phila.,  103.  37.  Where  a  per- 
son, who  has  been  in  the  habit  of  purchasing  goods  from 
another,  appropriates  goods  which  he  does  not  account  for, 
and  thus  prevents  the  owner  from  accurately  estimating  their 
value,  the  highest  value  in  kind  may  be  charged  against  him, 
and  the  burden  is  upon  him  to  show  what  he  actually  took. 
McConn  vs.  Quigley,  147  Pa.,  307.  38.  The  rule,  in  cases 
where  land  is  taken  or  injured  by  corporations  in  the  exercise 
of  their  right  of  eminent  domain,  is  to  allow  the  difference 
between  the  value  of  the  whole  of  the  plaintiffs  land  before 
the  injury  was  inflicted  and  its  value  immediately  after. 
McGettigan  vs.  Potts,  149  Pa.,  159.  39.  When  the  vendor 
feils  to  comply  with  his  contract,  the  general  rule  for  the 
measure  of  damages  is  the  difference  between  the  contract  and 
market  price  at  the  time  of  the  breach.  When  the  article 
cannot  be  obtained  in  the  market,  the  measure  is  the  actual 
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loss  the  vendee  sustains.     McHose  vs.  Fulmer^  73  Pa,,  365. 
40.  Where  an  injury  is  occasioned  by  the  negligence  of  a 
municipality  in  not  removing    an   obstruction  on   a  public 
highway,  the  measure  of  damages  to  plaintiff  would  be  the 
direct  expenses  by  reason  of  the  injury,  the  inconvenience  he 
was  subjected  to,  pain,  pecuniary  loss  sustained  and  likely  to 
be  sustained  during  life,  and  his  actual  permanent  loss  of  earn- 
ing power  from  the  accident.     McLauglilin  vs.  Carry ^  77  Pa., 
109.     41.  Where  the  court  is   of  opinion  that  the  damages 
found  by  a  jury  are  excessive,  it  may  grant  a  new  trial  unless 
a  portion  of  the  damages  shall  be  remitted  by  the  party  in 
whose  favor  they  were  found,  but  there  is  no  authority  for  the 
court  to  impose  costs  on  the  party  asking  a  new  trial  as  a  con- 
dition for  granting  it,  if  the  court  is  satisfied  it  committed  an 
error  on  the  trial  to  his  prejudice.  McBride  vs.  Daniels^  92  Pa., 
332.  42.  The  fact  that  after  the  plaintiff  was  injured,  money  was 
raised  by  charitable  subscriptions  and  paid  to  him,  should  not  be 
taken  into  consideration  by  a  jury  m  giving  damages  for  negli- 
gence.  Norristown  vs.  Mayer,  67  Pa.,  356.    43.  It  may  well  be 
regarded  as  a  mistake  on  the  part  of  the  jury  when  the  verdict 
is  beyond  the  amount  which  a  fair  use  of  the  evidence  would 
give.     There  is,  however,  no  evidence  which  can  be  used  to 
modify  verdicts  where  pain  and  deformity  are  the  subjects  of 
compensation.     Hence  they  are  left  to  the  jury  exclusively. 
Orbann  vs.  Tractian  Ca.,  7  Pa.  County,  39.     44.  Damages  to 
be  recovered  must  be  the  natural  and  proximate  consequence 
of  the  act  complained  of     Oil  Creek  R,  R.  vs.  Keighran,  74 
Pa.,  316.     45.  In  estimating  damages  for  personal  injuries 
resulting  from  negligence,  juries  should  allow  not  only  for  the 
direct  expenses  incurred  by  the  plaintiff  by  reason  of  the  injury, 
but  also  for  the  privation  and  inconvenience  he  is  subjected  to, 
and  for  the  pain  and  suffering  he  has  already  endured  bodily 
and  mentally,  and  which  he  is  likely  to  experience,  as  well  as 
the  pecuniary  loss  he  has  sustained  and  is  likely  to  sustain 
during  the  remainder  of  his  life  from  his  disabled  condition. 
Ohio  Canal  Co,  vs.  Graham,  63  Pa.,  290.     Scait  Towns/tip  vs. 
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Montgomery^  95  Pa.,  444.     46.  On  the  question  of  damages, 
the  plaintiff  might  ask  a  witness  in  a  suit  against  a  railroad 
company  for  an  injury  resulting  in  death,  from  his  knowledge 
of  decedent's  age,  habits,  health  and  physical  condition,  how 
long  he  would  have  been  useful  to  his  fahiily.     The  right  of 
action  which  a  wife  has  for  the  death  of  her  husband,  caused 
by  negligence,  is  different  from  that  which  would  have  accrued 
to  him  had  he  survived  the  injury,  and  excludes  all  questions 
of  exemplary  damages,  the  damages  being  simply  compen- 
satory for  the  loss  sustained  by  the  widow.     Penna.  R.  R.  Co. 
vs.  Henderson,  51   Pa.,  315.     47.  Where  a  jury  in  announ- 
cing a  verdict  makes  a  mistake  as  to  the  amount  of  damages 
assessed,  the   mistake   may  be  corrected   before  the  jury  is 
discharged,  even    though    the  court  has  recorded  the  erro- 
neous   amount.      Pepper    vs.    Philadelphia,     114    Pa.,    97. 
48.  The  proper  measure  of  damages  is  the  pecuniary  loss 
sustained  by  the  parties  entitled  to  the  sum  to  be  recovered, 
without  any  solatium    for  distress  of  mind.     Thus    in    the 
instance  of  children  suing  for  damages  for  the  loss  of  a  father 
by  the  negligence  of  railroad  employees,  the  loss  is  what  the 
deceased  would  have  probably  earned  by  his  intellectual  or 
bodily  labor  in  his  profession  or  business  during  the  residue  of 
his  life,  and  which  would  have  gone  to  the  benefit  of  his 
children,  taking  into  consideration  his  age,  ability  and  disposi- 
tion   to   labor,  and   his   habits   of    living   and   expenditure. 
Penna,  R,  R.  vs.   Butler,  57  Pa.,  338.     49.  The  court  has 
power  to  set  aside  the  report  of  viewers  to  assess  the  damages 
caused  by  the  building  of  a  railroad,  when  the  sum  allowed 
was  exorbitant ;    but  this  error    must   be  clearly  made  out 
The  inquest  should  only  consider  the  damages  that  will  result 
from  the  ordinary  use  of  the  road,  not  those  arising  from 
unskillfulness,  carelessness  or  wantonness  on  the  part  of  the 
company  or  its  agents.     Parol  testimony  may  be  received  to 
explain   the   report  of  viewers.     In  assessing  damages,  the 
jurors  should  not  consider  probable  future  legislation.     Patten 
vs.  R,  R,,  I  Pearson  48.     50.  In  an  action  for  loss  of  life  by 
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negligence,  it  is  not  error  for  the  court  to  instruct  the  jury  to 
compute  the  damages  by  the  probable  accumulations  of  a 
man  of  the  age,  habits,  health  and  pursuits  of  the  deceased, 
during  what  would  probably  have  been  his  lifetime.  Penna. 
R,  R.  vs.  McCloskey,  3  Pittsbtirg  Jotimali  25.  51.  It  is 
error  to  leave  the  question  of  punitive  damages  to  the  jury, 
when  there  is  no  evidence  which  would  warrant  a  verdict  for 
other  than  compensatory  damages.  It  is  error  to  instruct  the 
jury  to  allow  interest  on  the  damages  they  rnay  award  from 
the  date  of  the  accident  to  the  date  of  verdict.  Pittsburg 
Southern  R.  R.  vs.  Taylor ^  15  W.  N.,  37.  52.  Injuries  result- 
ing from  the  exercise  of  a  lawful  business,  in  a  lawful  manner, 
without  negligence  and  without  malice  are  damnum  absque 
injuria,  Penna,  Schuylkill  Valley  R,  R.  vs.  Walsh,  124  Pa., 
544-  53-  In  actions  on  contract,  except  promises  to  marry, 
the  amount  recoverable  is  limited  to  the  actual  damages  caused 
by  the  breach,  the  measure  being  the  same  whether  the  non- 
performance was  occasioned  by  inability  or  wilfulness.  But 
in  torts  the  rule  is  different ;  the  motive  of  the  defendant 
becomes  material.  In  those  that  are  committed  through  mis- 
take, ignorance  or  mere  negligence,  the  ordinary  rule  is  mere 
compensation ;  but  in  such  as  are  committed  wilfully, 
maliciously  or  so  negligently  as  to  indicate  a  wanton  disregard 
of  the  rights  of  others,  the  jury  is  not  restricted  to  compensa- 
tion merely.  Vindictive  or  exemplary  damages  may  be 
granted,  which  will  tend  to  prevent  a  repetition  of  the  wrong. 
Pittsburg  &  Cincinnati  R.  R.  vs.  Lyon]  .123  Pa.,  150. 
54.  The  measure  of  damages  in  cases  arising  under  the  acts 
of  April  15,  1 85 1,  and  of  April  26,  1855,  authorizing  the 
widow  and  children  of  a  decedent,  whose  death  has  been 
caused  by  negligence,  to  recover  damages  from  the  person  or 
persons  whose  negligence  was  the  cause  of  the  death,  is  the 
pecuniary  loss  suffered  by  the  parties  entitled  to  the  sum 
recovered  without  any  solatium  for  distress  of  mind  ;  and  that 
loss  is  what  the  deceased  would  have  probably  earned  by  his 
intellectual  or  bodily  labor  in  his  business  or  profession,  during 
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the  residue  of  his  lifetime,  and  which  would  have  gone  to  the 
benefit  of  his  children,  considering  his  age,  ability  and  dispo- 
sition to  labor,  and  his  habits  of  living  and  expenditure. 
Penna.  R.  R,  vs.  Butler,  57  Pa.,  335.  Mansfield  Coal  Co,  vs. 
McEnery,  91  Pa.,  185.  55.  The  limitation  of  liability  for 
damages  against  railroad  companies  which  was  created  by  the 
act  of  April  4,  1868,  has  been  revoked  and  avoided  by  the 
provisions  of  the  new  constitution.  Penna,  R,  R.  vs.  Bowers, 
124  Pa.,  189.  56.  That  damages  for  negligence  are  to  be 
measured  by  the  same  rule  to  artificial  persons  as  to  natural 
persons  should  be  held  by  courts  and  juries.  FHUsburg  R.  W. 
Co.  vs.  Dona/me,  70  Pa.,  1 19.  57.  In  an  action  by  a  mother 
for  negligence  causing  the  death  of  her  son,  the  court  properly 
charged,  that  it  is  not  necessary  to  enable  the  plaintiff  to 
recover  that  the  evidence  should  show  the  predse  amount  of 
the  damages  in  dollars  and  cents.  But  the  evidence  must 
clearly  show  that  the  plaintiff  did  actually  sustain  pecuniary 
damage  or  loss.  Life,  by  law,  has  a  value  for  the  loss  of 
which  the  survivors  have  a  right  to  be  compensated.  To 
recover  damages  for  death  by  negligence,  it  is  not  necessary 
that  the  next  of  kin  should  have  had  a  legal  claim  on  the 
deceased  for  support.  Penna.  R.  R.  vs.  Keller,  67  Pa.,  300. 
58.  Market  value  as  a  measure  of  damages  for  land  taken  or 
injured  by  a  railroad  company,  cannot  be  ascertained  by  evi- 
dence of  particular  sales  of  other  adjacent  properties.  Such 
evidence  would  introduce  collateral  issues  and  is  inadmissible. 
The  adaptation  of  the  property  to  any  particular  use  to  which 
it  has  been  or  may  be  applied  is  an  element  to  be  considered. 
Pittsburg  &  Western  R,  R,  vs.  Patterson,  107  Pa.,  461 .  59.  In 
an  action  by  a  passenger  for  damages  for  injury  from  collision 
on  a  railroad,  mere  speculative  profits  are  not  to  be  considered; 
damages  in  cases  of  personal  injury  may  be  ascertained  by  the 
reduction  of  plaintiff's  earning  powers,  mental  or  physical, 
and  therefore  reference  is  had  to  his  business  at  the 
time  of  the  accident.  Penna,  R.  R,  vs.  Dale,  76  Pa.,  47. 
60.  In  estimating  damages  for  injuries  to  the  person,  the  jury 
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may  consider  the   pain    suffered,   bodily  and    mental,   the 
expenses    and    loss   of    property   they   occasion,  and     loss 
of  time.     Penna.  &  Ohio  Canal  Co,  vs.  Graham^  63  Pa.,  290^ 
61.  In  an  action  by  a  husband  for  the  death  of  his  wife  by 
negligence,  damages  should  be  given  as  a  pecuniary  compen- 
sation for  the  value  of  his  wife's  companionship  and  services- 
lost  to  the  husband  by  reason  of  her  premature  death.     Noth- 
ing is  allowable   for  the  suffering  of  the  deceased,  nor  the 
wounded  feelings  of  the  plaintiA.  Penna,  R,  R,  vs.  Goodman^  6z 
Pa.,  329.     62.  In  actions  for  personal  injuries,  damages  may^ 
be  assessed  beyond  those  that  are  merely  compensatory.     In: 
cases  of  libel  and  slander,  of  wilful  torts  to  the  person,  and  in> 
cases  of  negligence  other  than  those  that  are  breaches  of  con- 
tract, and  in  cases  of  negligence  which  causes  a  personal  injury^ 
it  has  often  been  held  that  a  jury  may  consider  the  bodily  and 
mental  pain  attendant  on  the  injury.     Such  compensation  is 
denied  to  those  who  sue  for  injuries  to  relative  rights.    Penna. 
R.  R,  vs.  Allen,  53  Pa.,  276.     63.  If  an  act  is  done  through 
ignorance  or  inadvertence,  merely  nominal  damages  are  recov- 
erable ;  but  if  it  is  done  wantonly,  and  with  malice,  the  dam- 
ages may  be  increased.     Reynolds  vs.  Clarke,  i    Pittsburg,  9. 
64.  The  new  constitution  provides  for  compensation  not  only 
for  the  taking  of  private  property,  but  also  for  its  injury  or 
destruction.     Reading  ws.  Althouse,g  W.  N.,  22.    65.  Where 
a  reckless  disregard  of  right  is  shown,  the  jury  may  go  beyond 
mere  compensation  and  give  exemplary  damages.   Reynolds  vs. 
Braitkwaite,  25  W.  If.,  269.     66.  The  doctrine,  that  an  action 
for  consequential  damages  against  a  corporation  possessed  of 
the  right  of  eminent  domain  cannot  be  sustained,  is  reversed  by 
the  new  constitution,  which  has  provided   a   different  rule* 
Reading  vs.  Althouse,  93  Pa.,  400.      67.  The  lapse  of  time 
from  the  date  of  the  injury  to  the  date  of  trial  is  a  proper  sub- 
ject to  be  considered  by  the  jury  in  making  up  their  verdict^ 
but  it  is  error  to  instruct  the  jury  to  allow  interest  eo  nomine 
upon  the  amount  of  damages  they  find  from  the  date  of  the 
injury.    Reading  &  Pottsville  R,  R,  vs.  Balthaser,  126  Pa.,  2. 
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68.  In  an  action  for  negligence  resulting  in  death,  the  deceased 
having  been  shown  to  have  been  a  healthy,  strong  man,  and 
his  age,  occupation  and  earning  power  having  been  made  to 
appear,  it  was  competent  to  show  the  expectation  of  life  of  such 
a  man  according  to  the  Carlisle  tables  of  mortality.  Stembrun- 
ner  vs.  R,  IV,  Co.,  146  Pa.,  504.  McCue  vs.  KnoxviUe, 
Idenii  580.  69.  In  a  proceeding  to  assess  damages  arising 
from  the  construction  of  a  railroad,  the  measure  of  damages  is 
the  difference  between  the  value  of  the  land  as  a  whole  before 
the  building  of  the  road  and  its  value  after.  A  witness  should 
not  be  allowed  to  value  only  a  part  of  the  property.  Schuylkill 
River  R.  R.  vs.  Stacker,  128  Pa.,  233.  70.  While  separate 
suits  may  be  brought  against  several  defendants  for  a  joint 
.trespass,  yet  whenever  the  plaintiff  has  actually  received  from 
one  of  them  satisfaction  for  the  injury  he  sustained,  the  cause 
of  action  is  discharged  against  all.  Seitker  vs.  Traction  Co,, 
125  Pa.,  397.  71.  In  general,  the  rule  for  the  measure  of 
damages  in  tort  is  actual  compensation  for  the  injury.  Inad- 
vertence or  unintentional  injuries  unaccompanied  with  violence, 
do  not  draw  after  them  remote  or  speculative  consequences, 
and  the  damages  are  merely  compensatory ;  in  those  grossly 
negligent  or  malicious,  damages  rest  in  the  sound  discretion 
of  the  jury.  Seely  vs.  Alden,  61  Pa.,  302.  72.  The  only 
remedy  for  an  excessive  verdict  is  a  motion  for  a  new  trial,  and 
the  refusal  of  such  trial  is  not  assignable  as  error.  Vallo  vs. 
Express  Co,,  147  Pa.,  404.  73.  Unless  the  act  of  incorpora- 
tion provides  for  it,  consequential  damages  are  not  recoverable 
from  a  railroad  or  other  improvement  company  in  constructing 
or  maintaining  their  works.  If  such  damages  exist,  there  is  no 
remedy  for  them,  in  cases  of  public  improvements  authorized 
by  the  state.  West  Branch  Caned  Co,  vs.  MuUiner,  6% 
P^->  357-  74«  The  Itrue  criterion,  when  there  is  no  wanton 
wrong  calling  for  vindictive  damages,  should  seemingly  be 
the  pecuniary  injury  from  the  loss  of  time,  and  the  disability 
occasioned  by  the  accident.  Williams  vs.  City,  8  Phila.,  30. 
75.  An  assessment  of  damages  will  not  be  disturbed  unless  on 
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the  ground  of  unfairness,  prejudice  or  mistake.      Whipple  vs. 

A/e.,  2  W.  N.,  559. 

IX.  Neglect  in  awarding,  i.  The  test  is,  whether  the 
land  would  sell  in  the  market  for  as  much  after  the  construc- 
tion of  the  railroad  as  before ;  if  it  would,  the  owner  is  not 
entitled  to  damages ;  if  it  would  sell  in  the  market  for  less 
after  than  before,  the  owner  is  entitled  to  recover  the  diflference. 
Long  vs.  R.  R,f  126  Pa.,  144.  2.  Damages  exceeding  the 
sum  laid  in  the  declaration,  may  be  remitted  at  any  time 
within  the  term,  notwithstanding  a  writ  of  error  brought. 
Stone  vs.  Furry ^  Addison's  Rep.,  114.  3.  In  an  action  for  a 
joint  trespass  against  two  or  more,  if  the  jury  find  the  defend- 
ants jointly  guilty,  they  cannot  assess  several  damages.  Shultz 
vs.  Hunter^  2  Browne,  233.  4.  Damages,  resulting  to  another 
from  the  natural  and  lawful  use  of  his  land  by  the  owner,  are, 
in  the  absence  of  malice  or  negligence  damnum  absque  injurid. 
Penna.  Coal  Co.  vs.  Sa?tderso?t,  1 18  Pa.,  126.  5.  A  judgment 
for  a  greater  sum  than  is  declared  for  is  erroneous ;  but  the 
plaintiff  may  remit  the  excess  or  amend  his  declaration.  Gal- 
lagher vs.  Zell,  21  Pittsburg  Journal,  38.  6.  Remote  profits 
cannot  be  made  the  measure  of  damages  for  the  breach  of  an 
alleged  contract.  Haak  vs.  Wise,  24  Pittsburg  Journal,  19. 
7.  While  separate  suits  may  be  brought  against  several  defend- 
ants for  a  joint  trespass,  and  there  may  be  a  recovery  against 
each,  yet  the  plaintiff  can  have  but  one  satisfaction.  Seither 
vs.  Traction  Co.^  24  W.  H".,  246.  8.  The  act  of  April  15, 
1868,  limiting  the  recovery  of  damages  in  cases  brought 
against  corporations  accepting  its  provisions,  for  loss  of 
life  to  ^5000,  is  virtually  repealed  by  the  new  constitu- 
tion. Fleming  vs.  R.  R.  Co,,  21  W.  N.,  526.  9.  An  agree- 
ment between  a  railroad  company  and  a  landowner  to  sell  the 
former  the  right  of  way  across  the  premises  of  the  latter,  covers 
•all  damages  of  whatsoever  sort,  suffered  by  the  landowner,  for 
which  he  is  legally  entitled  to  compensation.  North  Branch 
R.R,\s.  Swank,  105  Pa.,  355.  Jones  vs.  R,  R.,  143  Pa., 
385.     10.  No  person  is  answerable  in  damages  for  the  reason- 
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able  exercise  of  a  right,  when  the  act  is  done  with  a  cautious 
regard  for  the  rights  of  others,  and  when  there  is  no  ground 
for  the  charge  of  negligence,  unskillfulness  or  malice.  Hen- 
derson vs.  R.  R.,  144  Pa.,  476.  II.  Often  a  verdict  for 
damages  is  dictated  by  the  sympathies  and  not  by  the  common 
sense  of  juries.  Sometimes  a  jury  have  no  belief  in  the  plaint- 
ifFs  case,  but,  on  the  communistic  principle  that  as  somebody 
was  hurt,  somebody  else,  right  or  wrong,  ought  to  pay  for  it^ 
render  an  unjust  verdict.  It  is  the  duty  of  courts  to  handle 
such  cases  without  gloves.  Fox  vs.  Borkey^  126  Pa.,  168. 
12.  It  is  well-settled  law,  that  corporations  are  not  responsible 
for  consequential  damages  arising  out  of  acts  which  they  have 
a  legal  right  to  do.  If  a  railroad  company  does  not  take  one's 
property,  but  merely  runs  its  track  so  near  to  it  as  indirectly 
to  injure  it  by' noise  or  smoke,  the  party  is  not  entitled  to 
recover  such  indirect  damage,  ^^j^  vs.  i?.  7?. ,  20  Pittsburg 
Journal,  159.  1 3.  It  is  the  imperative  duty  of  the  court  to  protect 
parties  litigant  from  exorbitant  damages,  whether  they  be 
against  a  corporation  or  an  individual,  and  it  is  the  duty  of 
juries  to  decide  cases  for  damages  against  corporations  pre- 
cisely the  same  as  they  would  be  if  it  were  a  suit  between 
individuals.     Musscr  vs.  R.  W.  Co.,  15  Pa.  County,  430. 

X.  Neglect  in  being  excessive,  i.  No  verdict  should 
be  set  aside  because,  in  the  opinion  of  the  court,  the  damages 
are  excessive,  unless  some  obvious  wrong  produced  such  dam- 
ages, and  unless  there  be  some  rule  by  which  the  damages 
may  be  computed.  Smith  vs.  Times  Company,  36  W.  N.,  561. 
2.  Where  the  amount  awarded  by  a  jury  is  excessive,  the 
court  may  annex  a  condition  that  the  excess  be  remitted,  to  its 
refusal  of  a  new  trial.  Schmaltz  vs.  Whitley,  1 2  Luzerne 
Register,  281. 

XI.  Neglect  in  claiming,  i  .  When  damages  are  claimed, 
arising  from  the  tortious  act  of  another,  the  law  will  not  per- 
mit it  to  be  divided  into  distinct  demands  and  made  the  subject 
of  separate  actions.  Lacey  ws.  Canal  Co.,  10  Luzerne  Ro- 
ister, 97.     2.  A  father  is  entitled  to  damages  for  what  he  has 
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lost  or  may  lose  by  the  injury  to  his  minor  son.  If  he  has 
been  put  to  expense  for  medicines  and  medical  treatment, 
or  if  he  has  lost  wages  by  losing  time  while  waiting  on  him, 
or  sleep  while  sitting  up  with  him  at  nights,  he  is  entitled  to 
compensation.  Tl^e  father  is  entitled  to  the  services  and  earn- 
ings of  his  son  until  he  is  of  age.  The  boy  himself  would  be 
entitled  to  compensation  for  his  pain,  mental  and  physical, 
which  elements  are  difficult  to  estimate.  No  damages  should 
be  allowed  him  for  medical  attendance,  because  his  father  is 
liable  for  them.  His  disfigurement  from  the  injury  would  be 
an  element  of  damage,  but  the  main  element  is  the  impaired 
power  of  earning  a  living.  Runmele  vs.  Heating  Co.^  2 
Monaghan,  102.  3.  Where  an  injury  is  committed  by  the 
agents  of  a  corporation,  there  is  no  default  in  the  company  not 
paying  damages  before  they  are  demanded,  nor  then  if  they 
are  unreasonable.      Woodward  vs,   Webb,  65  Pa.,  254. 

XII.  Neglect  in  duplicating.  A  person  whose  property 
has  been  destroyed  by  fire,  caused  by  the  negligent  act  of 
another,  may  recover  damages  from  the  wrong-doer,  notwith- 
standing he  has  received  from  an  insurance  company  the  full 
amount  of  his  loss.  Lindsay  vs.  Gas  Co.,  41  Pittsburg  Jour- 
nal 276. 

XIII.  Neglect  in  estimating.  In  an  action  by  a  hus- 
band for  injury  to  his  wife,  the  husband  is  entitled  to  recover 
the  moneys  he  has  expended  or  become  liable  to  pay  for  medi- 
cal attendance  and  the  loss  of  her  services  while  unable  to 
attend  to  her  domestic  duties.  Kelley  vs.  May  berry,  154  Pa., 
440.  2.  In  an  action  for  damages  incurred  by  reason  of 
defendant's  negligence,  brought  by  one  who  had  previously 
met  with  a  severe  accident,  it  is  a  question  of  fact  for  the  jury, 
whether  the  injuries  complained  of  were  caused  alone  by 
defendant's  negligence  or  were  attributable  to  the  former  acci- 
dent Tietz  vs.  Traction  Co,,  36  W.  N.,  469.  3.  The  jury,  in 
estimating  damages  for  negligence,  causing  death,  may  take  into 
consideration  the  age  of  the  person  killed,  his  income,  and  his 
health.     It  is  wrong  to  fix  and  limit  the  value  of  the  person's 


446  THE     LAW     OF     NEGLIGENCE 

Damages —  Continued. 

life  by  his  probable  accumulations.  Dean  vs.  Scranton,  4 
Luzerne  Register,  64.  4.  The  proper  measure  of  damages  in 
an  action  for  negligence  resulting  in  death,  is  the  pecuniary  loss 
suffered  by  the  parties  entitled  to  the  sum  to  be  recovered^ 
without  solatium  for  distress  of  mind,  and  that  loss  is  what 
the  deceased  would  probably  have  earned  by  his  intellectual 
or  bodily  labor  in  his  business  or  trade  during  the  residue  of 
his  lifetime,  and  which  would  have  gone  for  the  benefit 
of  his  wife  and  children,  taking  into  consideration  his  age^ 
ability  and  disposition  to  labor,  and  his  habits  of  living 
and  expenditure.  Vamau  vs.  Teleptwne  Co.,  5  Lancaster 
Review,  97.  5.  Pain  and  suffering  resulting  from  an  injury 
may  be  compensated  for  in  damages  by  a  jury.  Pittsburg  & 
Mancfiester  R,  R.  vs.  Donahue,  20  Pittsburg  Journal,  85. 

XIV.  Neglect  in  granting  consequential.  Conse- 
quential damages  are  not  recoverable  from  an  improvement 
company,  except  when  expressly  given  and  on  the  terms  on 
which  they  are  allowed.      Woodward  vs.  Webb^  65  Pa.,  254. 

XV.  Neglect  in  limiting,  i.  The  legislature  has  not 
the  right  to  limit  the  amount  which  may  be  recovered  for  an 
injury  occasioned  by  the  negligence  of  a  railroad  company. 
The  act  of  April  4,  1 868,  fixing  the  maximum  amount  that 
can  be  recovered  in  such  cases  is  therefore  unconstitutional. 
Central  R.  R,  vs.  Cook,  22  Pittsburg  Journal,  146.  2.  The 
act  of  April  4,  1868,  limiting  the  liability  of  a  railroad  com- 
pany to  damages  in  the  sum  of  ^5000  in  case  of  death  and 
^3000  in  other  cases  of  personal  injuries,  is  annulled  by  the 
new  constitution.  Matt/tews  vs.  R.  R.,  20  W.  N.,  575. 
3.  The  act  of  April  4,  1868,  limiting  the  liability  of  a  railroad 
company  to  ;Jsooo  in  case  of  death  caused  by  its  negligence, 
was  avoided  by  the  adoption  of  the  present  constitution  of  this 
state.     Lewis  vs.  Receivers,  14  W.  N.,  505. 

XVL  Neglect  in  paying  to  assignee  of  plaintiff.  A 
claim  for  damage  for  personal  injuries  resulting  from  negligence 
of  a  railroad  company  does  not  pass  to  the  assignee  in  bank- 
ruptcy of  the  plaintiff.     Rand  vs.  Fleishman,  6  W.  N.,  497. 
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XVII.  Neglect  in  recovering.  Where  a  person,  whose 
death  has  been  caused  by  negligence,  leaves  a  widow,  but  no 
children,  and  also  parents,  the  right  to  recover  damages  is  by 
the  act  of  April  26,  1855,  vested  solely  in  the  widow.  Lehigh 
Iron  Co,  vs.  Rupp,  1 10  Pa.,  95. 

XVIII.  Neglect  in  reducing.  Damages  for  death 
caused  by  negligence  are  not  reduced  by  the  amount  of  insur- 
ance on  the  life  of  the  deceased.  Coulter  vs.  Pine  Townships 
164  Pa.,  543. 

XIX.  Neglect  in  releasing,  i.  In  an  action  against  a 
railroad  company  to  recover  damages  for  personal  injuries, 
defendant  set  up  as  a  defence  a  release  executed  by  the 
plaintiflf!  Plaintiff  asserted  that  he  was  under  the  influence  of 
anaesthetics  when  he  executed  the  paper,  and  was  mentally 
incapacitated  to  properly  act.  The  case  was  properly  left  to 
the  jury.  Gibson  vs.  R.  R.,  164  Pa.,  142.  2.  In  an  action 
of  trespass  to  recover  damages  for  personal  injuries,  a  release 
of  damages  given  by  the  plaintiff  to  the  defendant  is  admis- 
able  under  the  plea  of  not  guilty.  Johnson  vs.  R.  R,,  163 
Pa.,  127. 

XX.  Neglect  in  waiving  right  to.  In  an  action  to 
recover  damages  for  injuries  received  from  falling  into  an  exca- 
vation, defendant,  on  cross-examination,  proposed  to  ask  the 
plaintiff  whether  she  had  not  agreed  to  waive  her  right  to 
damages  for  a  consideration,  held,  that  the  question  was  prop- 
erly excluded.  This  was  a  matter  of  defence.  Monongahela 
Water  Co.  vs.  Stewartson,  96  Pa.,  436. 

XXI.  Neglect  to  prove.  In  an  action  for  damages  for 
breach  of  contract,  resulting  in  a  loss  of  profits,  the  plaintiff 
must  prove  the  actual  loss  he  has  sustained  and  not  leave  the 
amount  of  damages  to  the  mere  conjecture  of  the  jury. 
Lentz  vs.  Chateau,  42  Pa.,  435. 

XXII.  Neglect  to  set  off.  Damages  arising  from 
tort  are  not,  as  a  general  rule,  the  subject  of  set-oflT,  especially 
when  the  transaction  from  which  they  arise  is  different  from 
that  out  of  which  the  plaintiff's  claim  arises.     Hence,  when 
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the  damages  arise  out  of  the  same  transaction  upon  which  the 
plaintiff's  claim  is  founded,  it  seems  they  may  be  given  in  evi- 
>dence  to  defeat  in  part  or  in  whole  such  claim.  HigUr  vs. 
Taylor^  2  Schuylkill  Record,  6. 

Dams. 

I.  Neglect  by  flooding  of  land.  The  flooding  of 
land  by  i-eflow  from  a  dam  built  on  the  property  of  another  is 
a  consequential  injury  which  can  only  be  compensated  by 
legislative  provision.  Delaware  Canal  Co.  vs.  McKeen^  52 
Pa.,  117. 

II.  Neglect  by  increasing  the  height.  Where,  in  an 
extraordinary  flood,  adjacent  land  was  overflowed,  the  injury 
thereto  being  increased  by  the  previous  raising  of  a  dam,  held, 
that  the  defendant  company,  under  the  act  of  May  16,  1857, 
for  the  purposes  of  public  improvement,  had  a  right  to  add  to 
the  height  of  the  dam,  and  were  not  liable  for  an  injury  which 
arose  from  an  act  of  God  and  not  from  the  neglect  of  the 
company.  The  company  was  not  bound  to  erect  guard  walls 
to  confine  the  stream  to  fixed  limits  and  prevent  overflow  in 
high  floods.     Freeland  vs.  Penna,  R,  R.,  66  Pa.,  91. 

III.  Neglect  by  maintaining.  Where  a  mill-dam, 
situate  in  a  city,  becomes  a  public  nuisance,  it  may  be  removed 
by  injunction.  The  fact  that  such  dam  is  private  property 
and  has  been  used  for  three-fourths  of  a  century  makes  no 
<iifference.     New  Castle  vs.  Raney,  i  Lackawanna  Jurist,  17. 

IV.  Neglect  in  altering.  If  the  alteration  or 
re-erection  of  a  dam  so  obstructed  the  water  of  a  creek  as  to 
cause  the  plaintiff's  land  to  be  overflowed  beyond  thsjt  which 
had  been  the  case  before,  it  would  have  been  ground  to  recover 
damages  in  an  action  on  the  case.  Keller  vs.  Stoltz^  71 
Pa.,  356. 

V.  Neglect  in  constructing,  i.  In  an  action  of  tres- 
pass on  the  case  for  raising  a  dam  too  high  and  backing  the 
water  on  a  neighbor's  land,  if  it  be  shown  that  the  defendant 
provided  waste  ways  enough   to  carry  off"  the  water  under 
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ordinary  circumstances,  it  was  sufficient,  as  he  was  not  bound 
to  provide  in  this  respect  for  extraordinary  floods.  Thatcher 
vs.  Baker,  109  Pa.,  22.  2.  Where  a  corporation  is  author- 
ized by  its  charter  to  construct  a  dam  in  a  river,  provided  it 
leaves  the  river  as  safe  and  convenient  for  the  descent  of  rafts 
as  it  now  is,  such  proviso  is  to  be  construed  to  mean,  that  the 
dam  shall  be  so  constructed  as  to  be  the  least  obstruction  to 
the  navigation  of  the  river  consistent  with  the  uses  of  the  dam. 
Whitaker  vs.  Del,  &  Hudson  Canal  Co,,  87  Pa.,  34.  3.  In  an 
action  for  the  loss  of  a  mill  alleged  to  have  been  destroyed  by 
the  careless  construction  of  defendant's  dam,  evidence  is 
admissible  of  the  cost  of  each  item  of  property  destroyed. 
Wmnequa  Co.  vs.  Coon,  10  W.  N.,  502.  4.  The  city  of  New 
York  was  held  liable  for  the  defective  construction  of  a  dam 
erected  upon  the  Croton  river  to  supply  water  to  the  city, 
which  broke  and  injured  a  lower  riparian  owner,  though  the 
work  was  done  by  commissioners  appointed  by  the  governor 
and  senate.  Pittsburg  &  Fort  Wayne  R.  R,  vs.  Gil/eland,  56 
Pa.,  452.  5.  If  a  landowner  so  construct  the  chute  of  his 
dam  as  to  require  more  than  usual  skill  and  diligence  to  run  it 
safely,  he  creates  a  nuisance  and  must  answer  for  the  damages 
it  causes.  On  the  other  hand,  the  navigator  must  prepare  his 
rafts  to  suit  a  proper  chute,  and  must  exhibit  ordinary  care. 
Newioldvs.  Mead,  57  Pa.,  492. 

VI.  Neglect  in  destroying.  In  trespass  for  breaking 
a  dam,  by  which  the  workmen  were  driven  from  the  rhines  by 
the  water,  evidence  of  the  amount  each  miner  would  produce 
and  of  the  expense  of  keeping  mules  whilst  the  mine  could 
not  be  worked,  is  admissible  on  the  question  of  damages. 
DoHty  vs.  Bird,  60  Pa.,  48. 

VII.  Neglect  in  diverting  water.  Where  from  time 
immemorial  a  mill  has  had  the  use  of  a  stream  of  water,  it  is 
negligence  for  an  upper  owner  of  land  by  a  dam  to  divert  the 
water  into  another  channel.     Meyer  vs,  Horst,  106  Pa.,  552. 

VIII.  Neglect  in  elevating.  Whether  a  dam  across 
a  creek  unlawfully  swells   back   the  water  over  lands  of  an 
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adjoining  owner,  is  a  proper  subject  of  inquiry  in  a  court  of 
equity.  The  remedy  at  law  in  such  case  will  g^ve  place  to 
the  adequate  and  concurrent  remedy  in  equity,  which  sup- 
presses interminable  litigation  and  multiplicity  of  suits.  Reid 
vs.  Anderson,  6  Lancaster  Review,  26. 

IX.  Neglect  in  erecting,  i  .  Where  neighboring  land 
is  flooded  by  the  erection  and  maintenance  of  a  dam,  a  party 
injured  may  maintain  repeated  action  for  damages,  where  the 
nuisance  is  not  abated,  but  is  continuous.  Where  nominal 
damages  only  have  been  given  in  the  first  action,  it  establishes 
the  right,  and  in  a  second,  real  damages  may  be  given,  if 
shown.  Casebeer  vs,Mouory,  55  Pa.,  419.  2.  Dams  to  create 
floods  to  carry  down  lumber,  erected  in  a  stream  which  is  a 
public  highway,  are  not  for  a  purpose  described  in  the  mill- 
dam  act  of  March  29,  1803,  and  are  unlawful.  Dubois  vs. 
Glaub,  52  Pa.,  238.  Ensworth  vs.  Comm,,  Idem,  320. 
3.  One  who  erects  a  dam  upon  his  own  premises  is  not 
responsible  to  the  owner  of  lands  further  up  the  stream  for 
injuries  done  by  extraordinary  floods.  Thatcher  vs.  Baker,  2 
Delaware  Co.,  297.  4.  Where,  by  the  erection  of  a  dam, 
the  waters  are  backed  on  adjoining  lands  of  a  stranger,  causing 
injury  by  flooding  them,  in  an  action  of  tort,  the  defendant 
servants  of  a  company  may  defend  as  being  agents  of  a  cor- 
poration and  doing  nothing  outside  the  duties  of  their  employ- 
ment. Woodward  vs,  Webb,  65  Pa.,  254.  5.  When  the  pro- 
prietors of  opposite  banks  of  a  stream  wish  to  enjoy  the  water 
power,  a  dam  cannot  be  built  except  by  mutual  consent^ 
otherwise  it  may  be  abated.  Lindefnan  vs.  Lindsey,  69  Pa.^ 
93.  6.  The  owner  of  land  bounded  by  a  navigable  stream 
has  no  right  to  erect  a  dam  therein  to  turn  the  water  to  his 
mill  without  a  grant  from  the  commonwealth  of  the  right  so 
to  do.  And  if  he  erects  such  dam,  he  is  a  trespasser,  and 
acquires  no  title  to  the  water  power  resulting  therefrom. 
Fulmer  vs.  Williams,  22  W.  N.,  269.  7.  The  right  to  have 
water  flow  in  its  natural  course  is  not  lost  until  after  twenty- 
one  years  of  undisputed  interruption.     The  obstruction  of  the 
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stream  by  the  erection  of  a  dam  may  be  a  continuing  nuisance 
to  all  who  may  be  injured  by  it.  Reid  vs.  Anderson,  4  Mont- 
gomery Co.,  193.  8.  If  a  dam  causes  backwater  on  plaintiffs 
land,  in  the  ordinary  stages  of  water  or  usual  freshets,  then 
such  dam  would  be  illegal.  Humphrey  ws,  Irvin,  18  W.  N.,  49. 

X.  Neglect  in  enlarging.  A  canal  company,  which 
places  upon  its  dam  permanent  splashboards,  causing  a  rise 
of  the  water,  is  liable  to  a  property  owner  for  the  injury  result- 
ing from  the  consequent  increased  overflow  of  his  land.  Fred- 
ericks \s.  Canal  Co.,  148  Pa.,  317. 

XI.  Neglectin  LETTING  OUT  THE  WATER.  The  act  of  March 
28,  1 87 1,  gives  no  authority  to  erect"  splash  dams,"  by  which 
a  party  can  unreasonably  diminish  the  water  power  of  a  neigh- 
bor below  by  retaining  the  water,  nor  flood  his  land  by  cast- 
ing an  unusual  quantity  on  it.  In  the  present  case,  the 
defendant's  logs,  by  letting  out  the  water  in  large  quantities, 
were  carried  down  and  injured  plaintiff''s  dam.  Finney  vs. 
Samerville,  80  Pa.,  59. 

XII.  Neglect  in  maintaining,  i  .  A  mill-dam  which  has 
been  in  existence  a  half  century  and  which  has  become  objec- 
tionable by  reason  of  the  growth  of  a  city  around  the  same,  is 
not  a  nuisance  per  se,  and  where  the  evidence  as  to  its  being  a 
nuisance  is  conflicting,  a  court  of  equity  will  not  enjoin  it. 
McCUdn's  Appeal,  25  W.  N.,  246.  2.  A  lower  riparian 
owner  who  erects  a  dam  and  overflows  the  land  of  an  upper 
riparian  owner  with  the  latter's  knowledge,  and  maintains  the 
dam  for  over  fifty  years,  acquires  a  right  to  flow  the  land  by 
prescription,  and  cannot  be  disturbed  in  the  enjoyment  of  his 
right  by  the  successors  in  title  of  the  original  owner.  Costello 
vs.  Harris,  162  Pa.,  397.  3.  Under  the  act  incorporating 
the  Schuylkill  Navigation  Company,  the  corporation  has  the 
right  to  increase  the  height  of  their  dams  when  necessary  for 
improving  their  navigation.  If  injury  to  neighboring  property 
result  from  gross  negligence,  the  company  is  liable.  Fehr  vs. 
Schuylkill  Nav.  Co,,  69  Pa.,  161. 

XIII.  Neglect  to  keep  clean.  Owing  to  the  growth  of 


452  THE    LAW    OF    NEGLIGENCE 

Dams —  Continued. 

grass  in  a  dam,  the  water  was  obstructed  and  flowed  back  on 
plaintiff's  land  Held,  that  if  the  growth  of  the  grass  was  not 
occasioned  by  an  act  of  negligence  of  the  defendant,  and  was 
the  result  of  natural  causes  over  which  he  had  no  control,  he 
would  not  be  liable  for  injury  therefrom.  KnoU  vs.  Light,  76 
Pa.,  268. 

XIV.  Neglect  to  maintain.  When  private  property  is 
taken  for  public  use  by  a  corporation  invested  with  the  right  of 
eminent  domain,  if  that  use  ceases,  it  reverts  to  the  owner  of  the 
soil  from  whom  it  was  taken.  A  navigation  company  under 
its  charter  erected  a  dam ;  it  subsequently  abandoned  its  works 
and  the  dam  was  rebuilt  by  a  third  party  under  an  agreement 
with  the  company.  Held,  that  such  third  party  obtained  no 
immunity  thereby  which  justified  injury  to  neighboring  prop- 
erty by  the  erecting  and  maintaining  a  dam.  Jessup  vs.  Loucks, 
55  Pa.,  350. 

XV.  Neglect  to  object  to  erection.  When  the 
plaintiff  stands  by  and  sees  the  defendant  erect  a  mill-dam  on 
his  premises  at  great  expense  and  makes  no  objection  that  the 
water  will  overflow  his  land,  but  acquiesces  in  it  until  comple- 
tion, a  license  is  implied.  A  court  of  equity  will  not  inter- 
pose to  remove  a  structure  already  completed,  but  will  turn 
the  party  over  to  his  remedy  at  law.  Leibig  vs.  Gint/ter,  i 
Foster,  183. 

XVI.  Neglect  to  remove.  Where  a  mill-dam  situate 
in  a  city,  causes  inundations,  injuring  private  property 
and  impeding  travel,  a  court  of  equity  will  order  its  removal. 
It  is  a  continuous  nuisance,  for  which  no  remedy  exists  at  law. 
A  dam  situate  in  a  city,  into  which  sewers  empty,  is  a  public 
nuisance.  Where  the  injur)-  has  been  brought  about  by  the 
growth  of  the  city,  rather  than  by  the  fault  of  the  defendant, 
the  expense  of  the  removal  of  the  nuisance  and  of  the  equity 
proceedings  should  be  borne  by  the  city.  New  Castle  vs. 
Raney,  6  Pa.  County,  87. 

XVII.  Neglect  to  repair.  Where  by  written  agree- 
ment, the  owners  of  lands  on  opposite  sides  of  a  river  agree  to 
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keep  in  repair  a  dam  for  the  use  of  their  respective  mill  prop- 
erties, and  the  mill  and  interest  of  one  of  them  was  sold  by 
execution  on  a  judgment  entered  before  the  agreement  was 
made,  the  assent  of  the  sherifT's  vendee,  who  used  the  dam 
as  theretofore,  and  of  the  remaining  co-tenant,  was  held  suffi- 
cient to  continue  the  covenants  in  the  agreement  to  keep  in 
repair,  though  in  strictness  not  running  with  the  land.  Camp^ 
bellys.  Hand,  49  Pa.,  234. 

XVIII.  Neglect  to  strengthen.  Accident  arising  from 
the  breaking  of  a  dam  in  a  canal  is  often  so  inevitable  as  to 
furnish  an  excuse  to  common  carriers  for  the  loss  of  goods. 
He  is  excused,  if  the  loss  arises  from  an  extraordinary  flood 
and  the  consequent  breaking  of  the  dam,  and  there  was  no 
want  of  diligence  or  skill  on  his  part.  Morrison  vs.  McFadden^ 
S  Clark,  23. 

Deadly  Weapons. 

Neglect  in  using.  Where  a  passenger  in  a  crowded 
railway  car,  in  a  spirit  of  frolic,  discharged  a  pistol,  with  intent 
to  shoot  the  load  into  the  floor  of  the  car  and  frighten  the 
passengers,  but  in  so  doing  shot  a  person  in  the  foot,  held, 
that  the  act  being  reckless  and  wilfully  done,  the  law  implies 
malice.     Smith  vs.  Comtn.^  100  Pa.,  324. 

Death. 

Neglect  to  suggest  of  record.  Where  a  scire  facias 
to  revive  a  judgment  was  issued  in  the  name  of  the  adminis- 
trator of  the  creditor  without  suggesting  the  death,  and  the 
defendant  pleaded  payment,  such  plea  admitted  the  right  of 
the  plaintifl'to  sue,  and  waived  the  omission  of  the  suggestion 
of  the  judgement  creditor's  death.  Finney  vs.  Huston,  7 
W.  N.,  44. 

Debtor  and  Creditor. 

I.  Neglect  by  confessing  judgment.  The  confession  of 
a  judgment  to  secure  a  just  debt  is  no  fraud,  though  its  effect 
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be  to  prefer  one  creditor.     Mendenhall  vs.  Johnson^  i  Dela- 
ware Co.,  103. 

II.  Neglect  by  confusion  of  goods.  When  goods, 
specifically  pledged  for  a  debt  become  confused  with  other 
goods  of  the  debtor,  the  creditor's  lien  is  lost.  McKean  vs. 
Wagenblasty  2  Grant,  463. 

III.  Neglect  by  giving  time.  A  creditor  discharges 
the  surety  by  entering  into  an  agreement  with  the  principal, 
which  can  be  enforced  in  law  or  in  equity,  whereby  he  extends 
the  time  of  payment  for  any  definite  period  beyond  that  men- 
tioned in  the  original  contract.  Henderson  vs.  Ardery,  36 
Ba.,  449.  2.  Nothing  short  of  an  agreement  to  give  time, 
which  binds  the  creditor,  and  prevents  him  from  bringing  suit 
against  the  principal,  will  discharge  a  surety.  Bmbaker  vs. 
Okeson,  36  Pa.,  519.  3.  An  agreement  without  considera- 
tion to  give  time,  is  not  binding  on  the  creditor.  Zane  vs. 
Kennedy,  7^  Pa.,  182. 

IV.  Neglect  by  voluntary  payment.  i.  It  seems, 
that  money  paid  voluntarily  by  one  knowing  or  having  the 
means  of  knowing  his  rights,  cannot  be  recovered  by  him. 
Irvine  vs.  Hanlin,  10  S.  &  R.,  219.  Kennedy  vs.  Carpenter^ 
2  Wh.,  345.  2.  A  promise  to  pay,  where  there  is  no  legal 
obligation,  if  made  in  ignorance  of  rights,  or  under  surprise, 
will  not  bind  ;  but  if  the  right  be  uncertain,  contra,  Logan  vs. 
Matthews,6'Pfii.j  ^ly.  3.  One  who  voluntarily  pays  money 
by  mistake  to  a  debtor,  may  recover  it  only  where  there  was 
a  mistake  of  fact,  not  where  a  mere  mistake  of  law.  Ege  vs. 
Koontz,  3  Pa.,  109. 

V.  Neglect  in  agreement  to  pay.  An  agreement 
between  a  debtor  and  creditor  for  the  acceptance  of  part  of  a 
debt  in  satisfaction  of  the  whole,  is  void  for  want  of  considera- 
tion, except  where  the  amount  of  the  creditor's  claim  is  dis- 
puted or  contingent.     Brockley  vs.  Brockley,  122  Pa.,  i. 

VI.  Neglect  in  appropriating  payments.  Where 
there  are  items  of  debt  and  credit  in  a  running  account,  in  the 
absence  of  specific  appropriation,  the  credits  will  ordinarily  be 
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applied  to  the  discharge  of  the  items  antecedendy  due  in  the 
order  of  the  account.  Where  a  general  payment  is  made 
without  application  by  either  party,  and  there  are  divers  claims 
more  or  less  secured,  the  court  will  apply  it  to  those  debts  for 
which  the  security  is  most  precarious.  Pardee  vs.  Markle,  ii  i 
Pa.,  555.     Pierce  vs.  Sweet,  33  Pa.,  151. 

VII.  Neglect  in  conveying  property.  A  conveyance 
of  property  by  a  debtor,  fraudulent  as  to  one  creditor,  is 
fraudulent  as  to  all  existing  at  the  time.  Barrett  vs.  Nealon^ 
5  C.  P.  Reporter,  61.  , 

VIII.  Neglect  in  mode  of  payment.  A  debtor  may 
pay  his  creditor  in  goods,  but  if  the  value  of  the  merchandise 
transferred  largely  exceeds  the  amount  of  the  debt,  the  excess 
may  be  claimed  by  other  creditors.  A  bill  of  sale,  though 
made  to  a  creditor,  may  be  avoided,  if  in  fraud  of 
the  rights    of  other  creditors.      Jaroslawski  vs.    Simony   3 

Brewster,  37. 

IX.  Neglect  in  preferring  creditors.  A  debtor  may 
use  his  property  as  he  pleases  in  the  payment  of  his  debts, 
and  the  preferred  creditors  are  not  liable  to  the  others  even  in 
case  of  concealment  or  misrepresentation  by  them,  unless 
actual  injury  is  shown  to  have  been  caused  thereby.  To 
defeat  a  preference,  it  must  be  shown  that  a  creditor  had  such 
knowledge  of  facts  as  to  produce  a  belief  of  the  debtor's 
insolvency.  National  Park  Bank  vs.  Bank,  14  Phila.,  405. 
Dempster's  Estate,  Idem,  447. 

X.  Neglect  in  receipts.  Receipts,  when  mere  acknowl- 
edgments of  delivery  or  payment,  are  prima  facie  evidence 
of  the  facts,  and  not  conclusive ;  the  facts  may  be  contradicted 
by  oral  testimony.     Batdorfvs,  Albert,  59  Pa.,  59. 

XL  Neglect  in  transfer  of  property.  A  debtor's 
transfer  of  his  property  with  intent  to  defraud,  hinder  and 
delay  creditors,  is  fraudulent,  though  made  for  a  valuable  and 
full  consideration ;  but  the  purchaser,  if  ignorant  of  such 
attempt  to  defraud^  is  protected.  Hager  vs.  Weiss,  5  Mont- 
gomery Co.,  121. 
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XI I.  Neglect  of  debtor.  It  is  well  settled,  that  one  in 
debt  cannot  convey  away  all  his  property  to  his  wife  or  chil- 
dren, by  way  of  settlement  merely,  and  without  an  adequate 
consideration.  Nor  can  he  convey  his  property  in  considera- 
tion of  support  for  himself  and  those  dependent  upon  him, 
when  the  effect  is  to  deprive  his  creditors  of  the  means  of 
payment  of  their  debts.  The  statute  is  also  directed  against 
conveyances  that  hinder  and  delay  creditors.  Hennon  vs. 
McClane^  88  Pa.,  219.  2.  A  debtorwho  has  assigned  a  fund 
to  his  creditor,  cannot  fraudulently  obtain  or  hold  that  fund 
against  such  creditor.  An  ear-mark  is  not  indispensable  to 
enable  a  real  owner  to  assert  his  right  to  property  or  to  its 
product  or  substitute.  National  Fire  Ins,  Go's  Estate,  14 
Phila.,  149.  3.  The  rascality  of  a  purchaser  of  goods,  know- 
ing of  his  insolvency  and  inability  to  pay  will  not  avoid  a  sale : 
There  must  have  been  artifice  fitted  to  deceive  the  vendor. 
Potdnger  vs.  Hecksher^  2  Grant,  319.  4.  There  is  no  law 
which  compels  a  debtor  to  labor  for  his  creditors,  or  gives 
them  a  remedy  against  his  personal  effects.  The  slavery  of 
person  to  the  claims  of  creditors  disappeared  with  the  non- 
imprisonment  act  of  1842.  It  is  only  when  labor  appears  in 
the  form  of  property  it  can  be  subject  to  the  payment  of  debts, 
if  tangible  to  execution,  or  if  in  action  to  attachment.  Rush 
vs.  Vought,  55  Pa.,  445.  5.  Where  a  debtor  agrees  to  con- 
vey a  house  at  a  fixed  valuation  in  payment  of  a  debt,  and  fails 
to  do  so,  the  plaintiff  is  entitled  to  recover  the  full  amount  of 
the  original  debt,  and  not  simply  the  value  of  the  house. 
Singerly  vs.  Armstrong,  5  W.  N.,  139.  6.  The  relation  of 
debtor  and  creditor  is  not  one  of  trust  and  confidence,  so  as 
to  make  it  the  duty  of  the  debtor  to  disclose  to  the  creditor 
the  amount  of  his  indebtedness.  Where,  however,  a  debtor, 
by  actual  fraud,  keeps  his  creditor  in  ignorance  of  the  cause  of 
action,  the  statue  of  limitations  does  not  begin  to  run  until  the 
creditor  had  knowledge  or  was  put  upon  inquiry.  Sankey 
vs.  McElevey,  104  Pa.,  265.  Stewart  vs.  McBumey,  33  Pitts- 
burg Journal,  207.     7.  The  running  of  the  statute  of  limi- 
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tations  is  prevented  by  any  conduct  of  the  debtor  tending  to- 
mislead  the  creditor,  and  induce  him  to  delay  his  action. 
Wickersham  vs.  Lee,  24  Pittsbtu^  Journal,  1 26. 

XIII.  Neglect  of  creditor,  i.  When  creditors  enter 
into  a  composition,  on  the  understanding  that  it  is  binding  on 
all  the  creditors,  it  is  a  contract  between  the  creditors  them- 
selves, and  not  merely  between  the  debtor  and  his  creditors. 
Exsenliart  vs.  Lynn,  29  W.  N.,  113.  2.  A  creditor  who  has 
not  promptly  availed  himself  of  every  remedy  for  the  recovery 
of  his  claim,  will  not  be  preferred,  by  the  exercise  of  the  equity 
of  subrogation,  to  another  subsequent  creditor  who  was  more 
vigilant  and  whose  rights  will  be  prejudiced  by  such  subroga- 
tion. Mechling's  Appeal,  22  W.  N.,  138.  3.  Where  a 
creditor  has  a  lien  upon  two  funds  of  the  same  debtor,  he  may 
be  compelled  by  a  creditor  who  has  a  lien  but  upon  one  of 
them  to  levy  his  debt  out  of  the  fund  to  which  the  other  cred- 
itor cannot  resort.  McCormick's  Appeal,  51  Pa.,  60.  4.  A 
secret  agreement  by  creditors,  parties  to  a  composition  agree- 
ment, with  their  debtor,  by  which  they  are  to  receive  more 
than  their  fellow  creditors,  is  void.  Stuart  vs.  Blum,  28" 
Pa.,  225.  5.  The  legislature  has  the  power  to  require  the 
creditor  of  an  embarrassed  corporation  or  individual,  to  indi-^ 
cate  his  dissent  from  measures  deemed  essential  to  the  common 
wel&re  of  creditors  and  debtors,  or  else  suffer  the  penalty  of 
being  held  to  an  assent.  Union  Canal  Co,  vs.  Gilfillin,  93 
Pa.,  95.  6.  In  the  conveyance  of  property  to  a  creditor  from 
a  debtor,  it  is  the  motive  of  the  creditor  which  is  to  be  looked 
into,  and  if  that  was  honest  and  lawful,  the  intent  of  the  debtor 
does  not  enter  into  the  question.  One  cannot  be  prejudiced  by 
the  fraud  of  another  of  which  he  had  no  notice.  Reehling  vs. 
Byers,  94  Pa.,  316. 

XIV.  Neglect  of  rights  of  creditors.  A  debtor 
may  prefer  a  creditor,  provided  he  does  not  do  so  in  a  deed  of 
assignment  in  trust  for  creditors.  Gallagher's  Appeal,  34 
PittabuTg  Journal,  209. 

XV.  Neglect  to  claim  goods.     Where  a  debtor  trans- 
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ferred  a  bill  of  lading  to  his  creditor,  as  security  for  a  debt, 
and  the  creditor  neglected  to  obtain  the  goods  included  therein, 
he  loses  his  right  to  the  goods  or  their  proceeds  as  against 
a  subsequent  attaching  creditor.     Bank  vs.  Swift ^  4  B,,  371. 

XVI.  Neglect  to  execute  release,  i.  A  compo- 
sition deed  requires  equity  and  &imess  among  all  the  creditors ; 
all  must  execute  it,  or  none  are  bound.  Shenandoah  Ch,  vs. 
Rabbins,  8ix  Pa,,  361.  Lee  vs.  Sellers,  Idem,  473.  2.  A 
creditor's  agreement  to  release  claims  against  a  debtor,  must 
be  executed  by  all  the  creditors,  or  none  will  be  bound- 
RobbiTts  vs.  Church,  2  W.  N.,  592. 

XVII.  Neglect  to  fulfil  agreement,  i.  A  promise 
made  by  a  creditor  to  accept  less  than  the  full  amount  of  his 
-demand  is  not  enforceable,  unless  there  be  some  new  con- 
sideration to  support  it.  Maurer^s  Estate,  i  Woodward's 
Decisions,  268.  2.  An  agreement  between  a  debtor  and  his 
creditors,  without  consideration  and  not  under  seal,  granting 
an  extension  for  one  year  is  a  simple  agreement  of  forbearance 
which  is  not  binding.  In  all  compositions,  the  creditors  are 
moved  by  some  advantage  to  be  obtained  in  the  distribution  of 
the  property  of  the  debtor,  or  by  fixed  payments  to  be  made 
securing  to  each  a  certain  proportion  of  the  assets.  Henry  vs. 
Patterson,  57  Pa.,  346. 

XVIII.  Neglect  to  realize  on  securities.  If  a  claim 
be  transferred  to  a  creditor  as  collateral  security  for  the  pay- 
ment of  a  debt,  he  should  use  ordinary  diligence  to  realize 
the  claim,  and  is  responsible  for  loss  resulting  from  his  omis- 
sion to  do  so.     Miller  vs.  Bank,  8  W.,  192. 

Decedents'  Estates. 

I.  Neglect  in  defining  claims.  Claims  against  dece- 
dents' estates,  when  presented  in  the  orphans'  court,  must  be 
definite  and  precise,  as  actions  to  recover  alleged  debts  in 
the  courts  of  law.     Keith's  Estate,  5  Pa.  County,  581. 

II.  Neglect  in  enclosing  grave.  Executors  have  the 
fight  to  mark  and  enclose  the  grave  of  the  decedent  with 
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economy.  For  anything  beyond  this,  the  proper  course  is  to 
await  the  audit  for  a  sum  to  be  set  apart  by  the  court  for  that 
purpose.     Hirsfs  Estate,  15  Phila.,  587. 

III.  Neglect  by  admitting  debt.  An  executor  or 
administrator  by  the  statement  of  an  account,  or  by  his  prom- 
ise, cannot  bind  the  estate  of  a  decedent  to  the  payment  of  a 
debt  not  due  from  it.     Bowen  vs.  Miller,  3  Clark  326. 

IV.  Neglect  in  claim  for  board.  A  claim  for  board 
against  a  decedent's  estate  by  one  not  related,  where  no 
demand  was  made  before  death,  will  not  be  allowed,  when 
there  was  no  express  contract,  and  there  is  evidence  of  an 
intention  to  make  no  charge  therefor.  Carman's  Estate,  5  Pa. 
County,  16. 

V.  Neglect  in  contract  for  board,  i  .  Proof  of  an 
express  contract  is  not  necessary  to  support  a  claim  by  a 
nephew  for  the  board  of  his  deceased  aunt,  if  it  appear  that 
she  was  tacitly  understood  to  be  a  boarder.  Fox's  Estate,  1 8 
Phila.,  116.  3  Pa.  County,  258.  2.  When  one  enters  his 
brother's  family  and  pays  his  board  for  a  certain  time  and 
is  then  taken  ill,  and  is  cared  for  and  nursed  by  his  brother, 
the  presumption  is  that  his  liability  to  pay  continues.  Keller's 
Estate,  2  Northampton  Co.,  221.  3.  Where  the  decedent  was 
a  sister  of  the  plaintiff,  a  member  of  his  family  and  an  invalid, 
the  presumption  of  law  is  that  there  was  no  contract  to  pay 
for  board.     Frame's  Estate,  i  Delaware  Co.,  115. 

VI.  Neglect  in  contract  for  rent.  The  relation  of 
uncle  and  niece  does  not  come  within  the  prohibitory  clause, 
requiring  an  express  contract  and  positive  proof;  so  if  an  uncle 
occupied  his  niece's  house,  she  may  recover  from  his  estate 
rent  for  its  use.  Spackman's  Appeal,  2  Lancaster  Review, 
47.     Idem,  6  Luzerne  Law  Times,  N.  S.,  199. 

VII.  Neglect  in  contract  for  services,  i  .  The  fre- 
quency and  facility  with  which  unjust  claims  have  been  pre- 
sented against  estates,  and  the  unequal  character  of  the  contro- 
versy, in  which  one  party  is  living  and  the  other  dead,  cause 
the  courts  to  scrutinize  the  testimony  in  support  of  such  claims 
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with  great  care.  Services  rendered  in  nursing  the  decedent 
can,  in  the  absence  of  any  agreement  fixing  a  price  upon  them^ 
be  recovered  for  upon  a  quanttitn  mertdt.  A  son-in-law  can- 
not recover  for  care  and  nursing  during  the  last  illness  of  his 
mother-in-law,  where  it  appears  the  latter  had  been  a  member 
of  his  family  without  any  agreement  to  pay  for  her  board,  or 
demand  upon  her  therefor.  Young's  Estate,  148  Pa.,  575. 
Harrington  vs.  Hickman,  Idem,  400.  2.  Claims  against 
dead  men's  estates,  resting  entirely  in  parol,  based  largely  upon 
loose  declarations,  presented  generally  years  after  the  services 
were  rendered,  require  the  closest  and  most  careful  scrutiny  to 
prevent  injustice  being  done.  Murray's  Estate,  24  W.  N., 
175.  Coopers  Estate,  Idem,  384.  3.  Demands  against  the 
estates  of  decedents  for  services  rendered  by  a  near  relative  to  the 
decedent  should,  in  the  absence  of  a  special  contract,  be  looked 
upon  with  suspicion.  Farm  laborers,  in  this  case  a  nephew^ 
are  not  in  the  habit  of  permitting  wages  to  accumulate,  or 
their  toil  to  go  unrequited  for  a  series  of  years,  without  receiv- 
ing or  at  least  demanding  payment,  or  obtaining  some  acknowl- 
edgment of  the  debt.  Hunt's  Estate,  1 5  Phila.,  511.  4.  The 
implied  assumpsit  to  pay  for  the  performance  of  labor  by  one 
for  another  may  be  rebutted  by  any  proof  that  shows  an  inten- 
tion to  give  and  receive  without  compensation,  without  regard 
to  the  mere  question  of  relationship.  Cousty's  Estate,  12 
Phila.,  98.  5.  Where  the  relations  of  unmarried  brother 
and  sister  living  together  show,  that  pecuniary  compensation 
was  not  contemplated  by  the  parties,  no  promise  to  pay  for 
services  will  be  presumed.  So,  in  the  case  of  a  daughter  ren- 
dering menial  services,  or  even  in  some  cases  a  daughter-in- 
law  or  a  niece,  except  where  there  is  a  precise  and  definite 
contract.  Pierce's  Appeal,  i  Chester  Co.,  93.  Houck  vs. 
Houck,  Idem,  170,  Wcdkers  Estate,  Idem,  ^$.  Slonaker's Estate^ 
Idem,  ^6,  Hanwa/s  Estate,  Id:m,  531.  Mewes  vs.  Parke, 
Idem,  532.  Kendig's  Estate,  Idem,  563.  6.  In  this  case,  the 
decedent  went  to  live  with  her  married  sister,  who  nursed  her 
during  her  death  illness.     She  told  her,  that  she  would  be  paid 
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for  her  work,  and  said  to  others,  not  in  her  sister's  presence, 
that  she  expected  to  leave  her  estate  .  to  her  sister. 
Held,  that  the  sister  could  recover  a  quantum  meruit 
for  her  services.  Lindsey's  Appeal,  i  Monaghan,  411. 
7.  The  claim  of  a  sister  for  the  board  and  nursing  of  a  dece- 
dent, was  allowed  where  it  appeared  such  claim  had  been  made 
in  decedent's  lifetime  on  the  ground  of  alleged  poverty,  which 
excuse  was  in  fact  unfounded.  If  a  claimant  made  no  demand 
of  decedent  in  his  lifetime  for  compensation  for  services,  the 
presumption  is  either  that  payment  was  duly  made,  or  that 
none  was  expected.  Every  intendment  will  be  made  against 
claims  for  services,  which  though  on  their  face  accumulating 
for  years,  were  not  presented  as  legal  demands  until  the  death 
of  the  alleged  debtor.  Cridland's  Estate,  20  Phila.,  11. 
Bayers  Estate,  Idem,  17.  Koecker's  Estate,  Idem,  71.  8.  It 
cannot  be  inferred  from  the  fact  that  a  sick  man  came  to  his 
sister's  house  and  remained  there  until  his  death,  that  there 
was  any  contract  between  them  that  she  should  be  paid  for 
her  services.  The  nearness  of  relationship  rebuts  any  pre- 
sumption  of   contract.      O'Brien's  Estate,    17    Phila.,   456. 

9.  There  is  nothing  in  the  relationship  of  sister-in-law  to  a 
decedent  to  raise  any  presumption  against  her  claim  for  ser- 
vices as  housekeeper.  There  is  no  custom  here  to  pay  ser- 
vants weekly  or  monthly.     McCarty's  Estate,  9  Phila.,  318. 

10.  There  is  no  presumption  growing  out  of  relationship, 
that  the  medical  services  of  a  nephew  were  rendered  to  his 
aunt  gratuitously.  The  value  of  services  to  a  person  who  is 
suflering  from  a  loathsome  disease,  is  not  measured  by  the 
compensation  ordinarily  given  to  a  domestic  servant.  The 
presumption  that  exists  where  there  is  no  relationship  between 
the  parties,  that  services  were  rendered  for  compensation,  is 
overcome  by  proof  that  the  claimant  had  said  that  it  should 
cost  the  decedent  nothing  if  she  could  come  to  the  house,  and 
that  she  performed  some  household  work.  Brown's  Estate, 
19  Phila.,  153.  McDonough's  Estate,  Idem,  157.  Cannan's 
Estate,  Idem,   5.     11.  In  all  cases,  except  that  of  parent  or 
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child,  there  must  be  evidence  other  than  relationship  to  show 
that  the  creation  of  a  debt  for  the  rendition  of  services  under 
the  circumstances  was  not  intended.  Griffith's  Estate,  147 
Pa.,  277.  Curry  vs,  Curry,  114  Pa.,  367.  12.  Claims  for 
services  alleged  to  have  been  rendered  a  decedent  in  her  life- 
time, for  which  no  compensation  has  been  asked  until  after  her 
death,  although  ample  opportunity  was  afforded  to  do  so,  will 
not  be  allowed,  unless  supported  by  something  more  than  loose 
declarations  and  admissions.  Lally's  Estate ^  18  Phila.,  223. 
13.  Claims  against  dead  men's  estates  for  alleged  sendees 
rendered  the  decedent  by  a  relative,  such  claims  resting  entirely 
in  parol,  based  largely  upon  loose  declarations,  presented  gen- 
erally years  after  the  services  in  question  were  rendered,  when 
the  lips  of  the  party  interested  are  closed  in  death,  require  the 
closest  and  most  careful  scrutiny  to  prevent  injustice  being 
done.  WaWs  Appeal,  1 1 1  Pa.,  460.  14.  A  claim  for  board 
of  a  decedent  will  not  be  allowed  where  there  is  no  evidence  of 
a  contract,  but  it  appears  the  service  was  rendered  out  of  pure 
charity  on  the  part  of  the  claimant.  Wilson's  Estate,  8  Phila., 
1 80.  15.  An  action  will  lie  against  the  estate  of  a  decedent  for 
breach  of  an  agreement  to  make  provision  by  will  for  one  who, 
at  the  request  of  the  promisor,  has  performed  services  for  him, 
even  if  the  person  rendering  them  did  so  in  expectation  of  a 
legacy.  Heathcote's  Estate,  15  W.  N.,  532.  16.  A  contract 
for  compensation  by  will  can  be  enforced  only  when  it  is  clearly 
proved  by  direct  and  positive  testimony,  and  when  its  terms 
are  definite  and  certain.  Cook's  Estate,  32  W.  N.,  231. 
17.  Claims  for  services  for  nursing  a  decedent  will  not  be 
allowed  when  there  is  no  evidence  of  a  contract,  but  it  appears 
that  the  service  rendered  was  a  matter  of  charity  on  the  part 
of  the  claimant.  Abercrombi^ s  Estate ,  11  Phila.,  21.  18.  The 
relationship  of  uncle  and  niece  by  marriage  will  not  in  itself 
repel  the  presumption  of  an  implied  contract  to  pay  for  services 
rendered.  A  child,  however,  is  not  entitled  to  recover  for 
services  rendered  a  parent  unless  a  precise  and  definite  con- 
tract is  proved  by  clear,  distinct   and  satisfactory  evidence. 
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Walker's  Estate ^  3  York  Record,  95.  Slonaker's  Case^ 
Idem,  96.  19.  The  relation  of  uncle  and  nephew  is  not 
such  a  relation  as  raises  the  presumption  of  gratuitous  per- 
formance of  services.  Schenck*s  Estate ^  5  York  Record,  167. 
20.  A  grandniece  of  the  decedent  who  made  no  claim  on 
him  for  services  for  four  years  in  his  lifetime,  must  establish 
her  right  by  strict  proof.  While  the  law  implies  a  promise  to 
pay  for  services  rendered  upon  request,  the  implication  may  be 
rebutted  by  any  proof  that  shows  an  intention  to  give  and 
receive  without  compensation.  Kelly's  Estate^  16  Phila.,  285. 
Ready s  Estate,  Idem,  406.  21.  Very  slight  circumstances, 
in  addition  to  near  relationship,  are  required  to  repel  the  iden 
of  an  obligation  to  pay  for  medical  services  rendered  during- 
the  last  illness  of  a  brother.  Evidence  that  the  testatrix 
expressed  an  intention  to  pay  a  claimant  for  services  in  taking 
care  of  her,  will  not  support  an  allegation  of  an  implied  con- 
tract. Trites'  Estate,  14  Phila.,  248.  Phile's  Estate,  Idem,, 
330.  22.  The  evidence  to  establish  a  parol  contract  of  a  dece« 
dent  to  give  the  claimant  a  portion  or  the  whole  of  his  estate 
in  consideration  of  services  rendered,  must  be  clearly  proved 
by  direct  and  positive  testimony.  Evilla's  Estate,  5  Mont- 
gomery Co.,  191.  23.  Where  family  relations  exist  between 
the  parties,  and  in  the  absence  of  express  contract,  wages  can- 
not be  recovered.     Beatty's  Estate,  25  Pittsburg  Journal,  117. 

24.  Where  the  relation  of  the  claimant  to  the  decedent  was  a 
fiimily  one,  in  this  case  his  step-son,  loose  declarations  on  the 
part  of  the  decedent  to  pay  for  services  are  not  sufficient  to 
create  a   liability.       WUdonger's    Estate,    32    W.    N.,    184. 

25.  Loose  expressions  of  an  infirm  parent,  expressive  of  grati- 
tude for  the  services  of  a  child  and  a  desire  that  compensation 
should  be  rendered  after  his  death,  but  not  indicating  a  con- 
tract to  pay  therefor,  are  insufficient  for  submission  to  the  jury 
from  which  to  find  the  existence  of  such  contract.  Ulrich  vs. 
Arnold,  120  Pa.,  170.  26.  When  one  performs  labor  for 
another,  the  law  ordinarily  implies  a  contract  of  hiring  and  a 
promise  to  pay.     Near  blood  relationship  of  the  parties  tends 
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strongly  to  rebut   this   presumption.     The   intention  of  the 
parties  must  be  gathered  from  the  circumstances  of  the  case. 
Mayer* s  Appeal,  112  Pa,,   290.     27.  The   performance  and 
receipt  of  services  generally  raises  an  implied  promise  of  com- 
pensation,  but   this    implication    may   be    rebutted.     When 
the  parties  are   members  of  the   same   family,  the   relation- 
ship   excludes     the    implication    of  a   promise.     Curry  vs. 
Curry,     114    Pa.,     367.       Patton    vs.     Conn,,    Idem^     183. 
2J,  Claims,  which  though  on  their  face  accruing  for  years, 
are  not  presented  until  after  the  death  of  the  alleged  debtor, 
come  before  the  court  discredited  by  the  claimant's  own  acts, 
and  every  intendment  will  be  made  against  them.     Koecker^s 
Estate,  27  W.  N.,  125.     28.  Clear  and  unequivocal  evidence 
of  an  express  contract  is  necessary  to  support  actions  by  chil- 
dren against  the  estates  of  their  parents  for  services  rendered  to 
the  latter  while  living  with   and   being  supported  by  them. 
Murphy  vs.  Corrigan,  161  Pa.,  59.     29.  A  daughter,  without 
evidence  of  an  express  contract,  has  no  right  to  recover  for 
services  rendered  her  father.    Ulrich  vs.  Arnold,  36  Pittsburg 
Journal,  56.      30.  Relationship,  either  by  consanguinity  or 
affinity,  is  a  fact  which  tends  to  rebut  the  presumption  which 
the  law  raises,  that  a  promise  to  pay  is  intended  when  per- 
sonal services  are  rendered.  .  But  alone  it  does  not  overcome 
the  presumption  except  in  the  case  of  parent  and  child.     In 
all  other  cases,  there  must  be  evidence  beyond  the  relationship 
that  the  creation  of  no  debt  was  intended.     Gezz  vs.  Demarra, 
162  Pa.,  530.     31.  No  implied  promise  arises  to  pay  for  ser- 
vices rendered  by  a  granddaughter,  and   to  recover  in  such 
a  case  the  claimant  must  show  by  clear  and  satisfactory  proof 
that  there  was  a  contract  to  pay.      Reed's  Estate,  8  Mont- 
gomery  Co.,  98.      32.  Claims  made  by  a   member  of  the 
family  for  nursing  and  care  to  a  deceased  relative  will  not  be 
allowed,  unless  well  supported  by  testimony  or  some  under- 
standing between  the  parties  that  they  were  operating  in  a 
contractual  relation,  and  not  under  the  law  of  love  and  duty. 
Thomas'  Estate,  5   Kulp,  213.      33-  A  claim  against  a  dece- 


IN     PENNSYLVANIA  465 

Decedents'  Estates — Conti?med. 

dent's  estate  is  barred  by  the  statute  of  limitations  when  it 
appears  that  the  services  were  rendered  more  than  five  years 
prior  to  the  decedent's  death.  Taggarfs  Estate y  167  Pa,,  467. 
34.  Where  a  stale  claim  for  alleged  wages  due  for  domestic 
service  is  presented  against  a  decedent's  estate,  suspicion  is 
aroused  at  once,  and  the  claim  must  be  supported  by  clear 
evidence  before  it  can  be  allowed  payment.  Coulston's  Estate^ 
3  Pa.  Dist,  99.  35.  Stale  claims 'for  services  beginning  long 
antecedent  to  decedent's  death,  in  the  absence  of  express  con- 
tract for  compensation,  will  be  subject  to  close  scrutiny 
by  the  orphans'  court.  West's  Estate,  2  Pa.  Dist.,  268. 
36.  A  step-daughter  remaining  with  her  step-father  after  her 
mother's  death  may  sustain  a  verdict  in  an  action  for  services 
rendered  ;  but  an  aunt  or  grandmother  cannot  claim  for  board 
without  proof  of  an  express  contract.  Mellor  vs.  Lanagan, 
6  Phila.,  232.  Kneas^  Estate,  Idem,  353.  37.  Decedent's 
estate  is  liable  to  the  claim  of  his  brother's  wife  for  extra 
trouble    in    his    sickness.     Russell's    Estate,    7    Phila.,    64. 

38.  There  can  be  no  recovery  for  maintenance  and  services  by 
a  child  against  the  estate  of  a  deceased  parent,  without  clear 
proof  of  an  express  contract  to  pay  therefor.  The  claim  of  a 
son-in-law  stands  on  a  somewhat  different  footing.  Good's 
Estate,  II   Lancaster  Review,  17.     Roof s  Estate,  Idem,  226. 

39.  A  child  cannot  recover  from  a  parent's  estate  for  services 
rendered  after  the  majority  of  the  child,  without  clear,  distinct 
and  satisfactory  evidence  of  a  contract  for  wages.  Fousfs 
Estate,  I  Foster,  38.  40.  The  only  ground  on  which  a  son, 
at  any  age,  can  recover  wages  from  his  father  for  services  ren- 
dered, is  by  proving  a  contract  by  his  father  either  to  pay  a 
stipulated  sum  or  as  much  as  they  were  reasonably  worth,  and 
the  rendition  of  the  services.  Shelly* s  Estate,  i  Pearson,  443. 
41.  Loose  declarations  by  a  decedent  of  his  intention  to  pay 
his  step-son  for  personal  services  to  him  are  not  sufficient  to 
create  a  liability,  where  the  evidence  shows  that  the  relation 
between  them  was  a  family  one  and  not  that  of  master  and 
servant.    WUldonger's  Estate,  12  Pa.  County,  616.    42.  Where 
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there  is  no  evidence  of  an  express  contract  between  decedent 
and  his  son  for  the  payment  of  wages,  nor  any  clear  acts 
showing  the  existence  of  the  relation  of  master  and  servant, 
and  in  fact  nothing  but  the  loose  declarations  of  the  father  that 
he  intended  in  the  future  to  compensate  his  son  in  his  will,  and 
his  opinion  that  his  son's  work  was  worth  nine  dollars  a  week, 
the  claim  by  the  son  for  wages  should  be  disallowed.  Hess' 
Estate,  13  Phila.,  285.  ^HoUowbusKs  Estate,  Idem  217. 
43.  If  services  are  rendered,  merely  in  expectation  of  a  l^acy, 
without  any  contract,  express  or  implied,  but  relying  on 
the  testator's  generosity,  no  action  is  maintainable  for  them. 
Little  vs,  Dawson,  ^H.y  no.  44.  Where  services  are  rendered 
between  parent  and  child,  there  can  be  no  recovery  unless 
there  is  an  express  promise  to  pay.  Prizer's  Appeal,  3  Walker, 
487.  45.  The  law  implies  no  contract  to  compensate  for  per- 
sonal services  rendered  by  a  son  to  a  father,  even  though  at 
the  time  of  rendering  them  the  son  was  not  a  member  of  his 
father's  family.  The  law  exacts,  as  the  basis  of  such  a  claim, 
proof  of  an  actual  contract,  definite  in  its  terms.  Zimmerman 
vs.  Zimmerman,  129  Pa.,  224.  37  Pittsburg  Journal,  95. 
46.  A  promise  made  by  a  decedent  to  his  son,  that  the 
latter  should  be  well  paid  for  his  services,  is  void  unless 
the  promise  was  made  before  the  services  were  rendered. 
Walter's  Estate,  i  Northampton  Co.,  313.  47.  Where  a 
son  was  not  a  member  of  his  father's  &mily,  but  had  a 
family  of  his  own,  and  rendered  services  at  his  father's 
request,  of  a  character  not  usually  rendered  by  a  son 
gratuitously,  held,  that  the  son  could  recover  from  his 
feither's  estate  upon  an  implied  contract.  Young's  Estate,  2 
Lancaster  Review,  224  32  Pittsburg  Journal,  403.  48.  Where 
the  claimant  has  rendered  menial  service  to  decedent,  and  no 
demand  has  been  made  for  a  long  period  of  time,  the  law 
presumes  payment.     Kelly's  Estate,  14  W.  N.,  423. 

VIII.  Neglect  in  distribution,  i.  Until  the  expira- 
tion of  a  year  from  the  death  of  a  decedent,  no  division  of  the 
assets  can   be  safely  or  justly  made.     Creditors  have  that 
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entire  period  in  which  to  present  their  claims.  Gallen's  Estate^ 
20  Phila.,  13.  2.  Administrators  have  not  the  power,  in  dis- 
tnbuting  the  estate  of  their  intestate,  to  give  one  creditor 
priority  over  another.  Stephens  vs.  Cotterel,  99  Pa.,  188. 
3.  In  this  case,  the  orphans'  court  delayed  distribution  of  a 
fund  awarded  to  a  creditor  until  the  settlement  of  the  creditor's 
claim  in  a  suit  pending  in  the  common  pleas  court.  Teaf's 
Estate^  26  W.  N.,  310.  4.  Where  an  administrator,  in  pur- 
suance of  a  decree  of  the  orphans'  court,  has  paid  over  money 
to  distributees,  without  notice  of  a  bill  of  review,  he  will  be 
protected  against  loss  should  the  court  subsequently  open  and 
change  the  decree.     Stewart's  Appeal ,  86  Pa.,  149. 

IX.  Neglect  in  funeral  charges,  i.  Funeral  expenses 
should  bear  some  proportion  to  the  apparent  amount  of 
the  estate,  otherwise  the  orphans'  court  will  reduce  it. 
Hassan's  Estate,  19  Phila.,  24.  Baumans  Estate,  Idem,  98. 
2.  Credit  for  large  expenditures  for  burials  will  not  be  allowed 
in  settling  the  account  of  decedents'  estates.  McKennc^s 
Estate,  Leg.  Gaz.  Report,  12.  3.  Proper  and  reasonable 
expenses  incurred  in  the  burial  of  a  decedent  will  be  allowed 
in  an  administration  account.  This  includes  the  cost  of  an 
appropriate  monument.  Extravagant  expenditures  by  an 
executor  in  this  behalf  are  at  his  personal  risk.  Sheets' s  Estate, 
2  Woodward's  Decisions,  407.  4.  An  excessive  charge  against 
a  decedent's  estate  for  funeral  expenses  will  be  reduced, 
though  authorized  by  the  administrator,  where  the  circum- 
stances of  the  case  should  have  suggested  inquiry  as  to  com- 
pensation. Hassan's  Estate,  5  Pa.  County,  19.  5.  It  is  the 
duty  of  an  executor  or  administrator  to  bury  the  deceased  in 
a  manner  suitable  to  the  estate  he  leaves  behind  him.  He 
should  be  prudent  and  economical,  as  he  takes  the  risk  of  the 
estate  proving  insolvent,  in  which  case  he  will  be  held  strictly  to 
the  requirement  of  the  rule.  Bradley's  Estate,  1 1  Phila.,  88. 
6.  The  credit  claimed  by  an  administrator  for  the  expenses 
incurred  at  decedent's  wake  was  properly  disallowed  by  the 
auditing  judge.   White's  Estate,  iiVh\\aL.,2^y,  7.  A  reasonable 
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sum  for  the  expense  of  a  wake,  properly  conducted,  may  be 
allowed  to  an  executor  as  a  credit  in  his  account.  JohnsorCs 
Estate^  20  Phila.,  22.  8  Pa.  County,  i.  8.  The  expense  of 
enclosing  the  lot  in  which  the  decedent  is  buried  is  not  payable 
out  of  the  estate.  Meyer's  Estate,  i^YY^ldi.,  ^2.  9.  The  courts 
cannot  make  an  allowance  out  of  a  decedent's  estate  for  the 
purchase  of  a  tombstone.  The  administrator  must  make 
proper  payments  and  claim  his  credits.  Benner's  Estate,  3 
Brewster,  398.  10.  The  amount  to  be  allowed  for  tombstones 
is  regulated  by  the  amount  of  decedent's  estate.  Contieliys 
Estate,  28  Pittsburg  Journal,  352.  11.  Where  a  decedent's 
estate  is  insolvent  or  small,  and  a  family  of  minor  children  is 
left,  no  more  can  be  allowed  for  funeral  expenses  than  such 
as  are  necessary  for  a  decent  burial.  Gorman's  Estate,  2 
Kulp,  61. 

X.  Neglect  in  inventory,  i.  The  appraised  value  of 
the  goods  as  shown  in  an  inventory  regularly  filed  is  prima 
facie  correct,  but  may  be  rebutted  by  competent  evidence. 
Stewarfs  Appeal,  1 10  Pa.,  410.  2.  The  inventory  is  k  prima 
facie  charge  against  executors,  and  credits  cannot  be  allowed 
in  their  account  for  worthless  debts  without  proof  of  the 
insolvency  of  the  debtors,  where  the  inventory  is  silent  upon 
the  subject.     Billheimer's  Estate,  14  Luzerne  Register,  149. 

XI.  Neglect  in  mode  of  collecting  debts.  Executors 
acting  under  letters  from  another  state,  cannot  maintain  an 
action  in  Pennsylvania.  Ancillary  letters  of  administration 
should  be  granted  by  the  register  of  the  county  where  the 
debtor  resides.  By  allowing  foreign  executors  or  adminis- 
trators to  collect  and  carry  away  the  assets  of  a  foreign  dece- 
dent's estate,  domestic  claimants  would  be  compelled  to  follow 
them.     Sayre  vs.  Helm,  61  Pa.,  299. 

XII.  Neglect  in  PROOF  OF  DEBTS.  Claims  against  dece- 
dents' estates,  when  presented  in  the  orphans'  court,  must  be 
as  definite  and  precise  as  actions  to  recover  alleged  debts  in 
the  courts  of  law.     Keith's  Estate,  19  Phila.,  73. 

XIII.  Neglect  in  selling  goods  on  credit.    While  the 
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general  rule  is,  that  an  executor  or  administrator  who  sells  on 
credit  the  goods  of  his  decedent  in  settling  the  estate,  must 
take  security  therefor,  yet  this  does  not  apply  to  a  sale  of 
goods  made  in  the  ordinary  course  of  a  business,  which  the 
executor  is  carrying  on  for  the  benefit  of  the  estate,  in  pur- 
suance of  an  active  trust  created  by  the  will.  Cline's  Appeal^ 
106  Pa.,  617. 

XIV.  Neglect  in  sale  of  property.  There  is  no  act 
of  assembly,  which  authorizes  a  private  sale  for  the  payment  of 
the  debts  of  a  decedent.  A  sale  or  mortgage  to  pay  debts  is 
not  authorized  by  the  act  of  April  21,  1853.  Under  that  act, 
a  petition  for  the  private  sale  of  real  estate  should  not  only 
state  that  the  prices  offered  are  full  and  fair,  but  must  state  the 
reasons  for  the  sale.     Lambrecht's  Estate,  22  W.  N.,  24. 

XV.  Neglect  in  settlement.  Creditors  should  have 
a  full  year  in  which  to  present  claims  against  an  estate.  The 
law  contemplates  the  filing  of  an  administration  account  only 
at  the  expiration  of  a  year.  An  earlier  settlement  is  irregular. 
GalUn's  Estate,  26  W.  N.,  308.     6  Kulp,  25. 

XVI.  Neglect  of  claim  for  services.  Where  persons, 
related  by  blood  or  marriage,  live  together  as  members  of  a 
&mily,  there  can  be  no  implied  contract  for  wages  on  the  one 
hand,  nor  for  maintenance  on  the  other.  Smith's  Estate^  7 
Luzerne  Register,  219.      White's  Estate,  Idem,  237. 

XVII.  Neglect  of  claimant.  By  act  of  February, 
1834,  the  limitation  of  the  lien  of  a  decedent's  debts  to  a  period 
of  five  years,  is  extended  to  a  period  often  years,  by  an  action 
brought  and  judgment  recovered  against  his  personal  repre- 
sentatives alone,  within  the  first  period.  Schwartz's  Estate,  14 
Pa.,   42.     Saunders  vs.  Wagonseller,  19  Pa.,  252. 

XVIII.  Neglect  of  creditor,  i.  When  the  record  of 
the  orphans'  court  shows  that  a  claim  was  adjudicated  upon, 
it  cannot  be  made  the  basis  of  suit  before  another  tribunal. 
Haviland  vs.  Trust  Co,,  15  W.  N.,  141.  2.  The  exclusive 
jurisdiction  of  the  orphans*  court  to  order  distribution  of  the 
estates  of  decedents  among  creditors,  legatees  and  distributees 
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is  well  settled.     The  act  of  April    13,   1840,  authorizes  any 
creditor  to  apply  for  distribution.     It  is  true  the  remedy  of  the 
creditor  to  establish  his  debt  in  a  common  law  court  is  not 
taken  away,  for  this  may  be  necessary  to  stop  the  running  of 
the  statute  of  limitations  and  to  decide  disputed  questions. 
The  creditor  who  desires  to  share  in  the  fund  in  the  hands  of 
an  executor  or  administrator  must  establish  his  claim  before 
the  auditors.     If  he  has  already  established  it  before  a  court 
of  law,  so  much  the  better.     Hammetfs  Appeal,  83  Pa.,  392. 
3.  An  executor  or  administrator  is  a  trustee  for  the  benefit  of 
such  creditors  only  as  establish  their  claims  in  a  legal  manner; 
the  death  of  a  debtor  does  not,/^  se,  establish  a  claim.    The 
omission  of  an  executor  to  give  notice  to  creditors  and  others 
of  letters  testamentary  to  him,  does  not  estop  him  from  claim- 
ing the  benefit  in  the  orphans'  court  of  the  statute  of  limita- 
tions as  a  bar  to  a  claim  which  a  creditor   did   not  present 
against  the  estate  for  more  than  six  years.      York's  Appeal, 
no  Pa.,  69.     4.  The  limitation  of  the  lien  of  the  debts  of 
a  decedent  is  complete  five  years  after  his  death,  unless  an 
action  has  been  commenced,  or  a  copy  of  the   demand  be 
filed  in  the  specified  cases.     Demmy's  Appeal,  ^i  Pa.,  155. 
5.  Stale  claims  against   dead   men's   estates   should  not  be 
-encouraged.     Peters'  Appeal,  3  Kulp,  77,     6.  After  the  expi- 
ration of  five  years  from  the  death  of  a  decedent,  his  lands 
are  discharged  from  the  lien  of  his  debts,  even  in  the  hands 
of  heirs  and    devisees,   unless   an   action   for    the    recovery 
of  the  debt  is  brought  within  the  five  years.    Oliver's  Appeal, 
10 1    Pa.,     299.     Jackson  vs.    Tozer,   4  Northampton   Co., 
98.     7.  To  perfect  a  lien  on  the  lands  of  a  decedent,  a  cred- 
itor must  commence  and  duly  prosecute  his  claim  to  such 
an  extent  as  to  give  notice  in  the  prothonotary's  office  within 
iive  years  after  the  death  of  decedent.     Wilkinson's  Estate,  7 
Luzerne   Register,   12.     8.  Ancient  stale   claims  are  looked 
upon  with  disfavor  in  every  court,  especially  against  decedent's 
estates  in  the  orphans'  court.     The  death  of  the  debtor  does 
not  stop  the  running  of  the  statute  of  limitations.     When  the 
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statute  of  limitations  is  pleaded  by  the  heirs,  it  overrides  every- 
thing said  or  done  by  the  administrator  which  might  be  con- 
strued into  a  revival  of  the  debt.  Schoolefs  Estate ^  6  Kulp 
191.  7  Kulp,  226.  Peters'  Appeal,  3  Kulp,  TJ.  9.  After 
twenty  years  the  law  presumes  the  payment  of  all  debts, 
whether  by  bond,  judgment  or  decree  ;  also  of  legacies.  It 
also  presumes  that  an  assignee,  executor  or  administrator  has 
settled  an  account  and  disposed  of  the  assets  in  his  hands  in 
the  manner  required  by  law.  The  burden  of  proof  is  cast 
upon  those  who  deny  the  settlement,  otherwise  this  legal  pre- 
sumption will  conclude  them.  Ingrahant  vs.  Cox,  i  Parsons^ 
70.  Wilkinson's  Estate,  Idem,  170.  10.  In  proceedings  to 
charge  the  real  estate  of  a  decedent  in  the  hands  of  his  widow 
and  heirs,  the  latter  must  be  proceeded  against  within  ten 
years  from  the  death  of  such  decedent.  Allen  vs.  Krips,  125 
Pa.,  504.  II.  A  creditor  of  a  decedent's  estate  cannot  pay 
himself  by  withholding  the  property  of  the  estate  in  his  pos- 
session from  the  administrator.  A  sale  of  goods  of  an  intes- 
tate to  one  of  his  creditors  by  his  widow,  before  letters  of 
administration  were  taken  out,  the  goods  being  in  possession 
of  the  creditor  at  the  time  of  the  sale,  and  the  creditor  not 
paying  for  them,  passes  no  title.  Roumfort  vs.  McAlamey,  82 
Pa.,  193.  12.  If,  after  notice,  the  creditor  allows  the  funds  to 
be  distributed  without  making  his  claim  known,  he  will  be 
barred  by  his  laches,  but  not  by  the  statute.  In  equity  the 
statute  cannot  be  pleaded,  where  letters  of  administration 
have  not  been  taken  out,  because  no  laches  can  be 
attributed  where  there  was  no  representative  against  whom  an 
action  could  be  brought.  McCandless'  Estate,  61  Pa.,  10. 
1 3.  The  neglect  of  a  creditor  of  a  decedent  to  submit  his 
claim  to  the  adjudication  of  an  auditor  appointed  by  the 
orphans'  court,  does  not  bar  him  from  subsequently  obtaining 
judgment  against  the  executors,  and  looking  to  the  real  estate 
of  the  testator  for  satisfaction.  If,  however,  he  had  submitted 
his  claim  to  the  adjudication  of  an  auditor,  and  it  had  been 
passed  upon  by  him,  and  his  report  confirmed  by  the  orphans' 
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court,  he  would  have  been  estopped  in  the  future  from  con- 
testing what  had  been  thus  passed  upon.  Sergeant  vs.  Ewing^ 
30  Pa.,  75.  14.  When  a  debtor  dies,  under  the  acts  which 
provide  that  all  the  debts  of  a  decedent  shall  be  a  lien  upon 
his  real  estate  for  a  period  of  five  years  from  his  death,  a  bill 
in  equity  will  lie  on  the  part  of  creditors  who  have  not  reduced 
their  claims  to  judgment  against  one  to  whom  the  decedent  if 
his  lifetime  had  conveyed  land  in  fraud  of  said  creditors,  in 
the  grantee  was  not  a  bona  fide  purchaser,  but  knew  of  the 
fraudulent  intent,  and  the  court  will  decree  such  conveyance 
void.  Fowler's  Appeal,  87  Pa.,  449.  15.  Until  the  right  of 
the  heirs  is  divested  by  a  sale  by  the  administrator,  under  an 
order  from  the  orphans*  court,  or  by  execution,  the  right  of 
the  heirs  to  the  land  is  as  absolute  as  that  of  their  ancestor. 
If  the  creditors  wish  to  receive  the  proceeds  of  real  estate,  they 
must  proceed  themselves,  or  get  the  administrators  to  do  so. 
If,  by  their  neglect,  they  have  betrayed  the  heirs  into  a  false 
confidence,  on  them  be  the  loss.  McCoy  vs.  Scott,  2  R.,  222. 
16.  There  is  no  compulsion  upon  a  creditor  to  present  or  pro- 
ceed with  his  claim  in  the  orphans'  court,  unless  he  wishes  to 
participate  in  the  fund  for  distribution.  He  may  waive  all 
right  to  any  part  of  the  estate  which  is  about  to  be  dis- 
tributed. Havilandvs.  Trust  Co,,  108  Pa.,  242.  17.  Claims 
against  the  estates  of  decedents,  resting  on  mere  oral  testimony 
of  declarations  and  admissions  of  the  decedent,  are  very  dan- 
gerous, and  not  to  be  favored  by  the  courts.  Pollock  vs.  Ray, 
85  Pa.,  428.  18.  Where  a  creditor  has  failed  to  appear 
before  the  court  and  prove  his  claim  on  the  distribution  of  the 
fund,  and  the  audit  has  been  concluded,  his  remedy  is  not  by 
excepting  to  the  report,  but  by  application  for  a  rehearing. 
Carey  s  Estate,  10  Luzerne  Register,  94.  19.  In  an  action 
against  an  administrator  for  the  debt  of  his  intestate,  the 
statute  of  limitations  is  a  bar,  although  six  years  had  not 
elapsed  at  the  death  of  the  decedent,  and  the  suit  was  brought 
within  six  years  after  his  death.  It  has  been  decided,  that  a 
debt  is  not  revived  by  a  promise  of  the  administrator  to  pay  it. 
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as  against  creditors  and  legatees.  Campbell  vs.  Fleming,  6  j 
Pa.,  242.  20.  Under  the  act  of  February  24,  1834,  no  debts 
of  a  decedent,  except  they  be  secured  by  mortgage  or  judg- 
ment, shall  remain  a  lien  on  the  real  estate  of  such  decedent 
longer  than  five  years  after  the  decease  of  such  debtor,  unless 
an  action  thereof  be  commenced  and  duly  prosecuted  against 
his  heirs,  executors  or  administrators,  within  the  period  of  five 
years  after  his  decease.  Bindley* 5  Appeal,  69  Pa,,  297. 
Colwellvs.  Rockwell,  100  Pa.,  136.  Pringle  vs.  Pringle,  13a 
Pa.,  568. 

XIX.  Neglect  of  heir  to  inherit.  An  heir,  or  an 
expectant  devisee  or  legatee,  may  in  the  lifetime  of  the  testate 
or  intestate,  in  equity,  sell  or  assign  his  expectant  or  con- 
tingent interest,  whatever  it  may  turn  out  to  be,  upon  the  death 
of  the  person  from  whom  it  may  come,  which  contract,  if 
made  upon  a  valuable  consideration,  a  court  of  equity  will 
enforce.     Power's  Appeal,  63  Pa.,  444. 

XX.  Neglect  of  jurisdiction.  Lack  of  jurisdiction  on 
the  part  of  the  court  may  be  taken  advantage  of  at  any  stage 
of  the  cause.  Where  letters  testamentary  upon  the  estate  of 
the  resident  of  another  state  are  granted  in  such  state  to  a 
Pennsylvanian,the  estate  must  be  settled  in  such  foreign  state,. 
and  the  court  of  this  state  has  no  jurisdiction  over  the  account 
of  the  executor,  until  after  settlement  there,  and  a  balance 
shown  to  be  due  by  the  executor.  Musselman's  Appeal,  10 1 
Pa.,  165. 

XXI.  Neglect  of  notice  of  order  of  sale.  A  widow 
and  heirs  are  not  entitled  to  specific  notice  of  an  application  for 
an  order  of  sale  for  the  payment  of  debts.  West  Hickory 
Ass'n  vs.  Reed,  80  Pa.,  38. 

XXII.  Neglect  of  rights  of  creditors.  A  petition 
by  a  creditor  for  the  sale  of  real  estate  of  a  decedent  is  of 
rare  occurrence,  but  it  is  within  the  act  of  March  29,  1832. 
Executors  and  administrators  are  usually  prompt  to  apply  to 
the  court  for  authority  to  sell,  upon  a  deficiency  of  personal 
estate,  but  when  they  neglect  or  refuse,  after  a  final  settlement 


474  THE    LAW     OF    NEGLIGENCE 

Decedents'  Estates — Continued, 

of  their  account,  and  hinder  and  delay  creditors,  then  the 
act  furnishes  the  latter  with  a  remedy.  Beck's  Estate^  4 
W.  N.,  156. 

XXIII.  Neglect  to  appoint  administrator.  Where 
there  are  no  creditors,  the  heirs  have  a  complete  equity  in  the 
estate  of  the  decedent,  and  may  distribute  it  among  them- 
selves without  administration.  The  parties  to  such  an  arrange- 
ment executed  would  be  forever  equitably  estopped  from  dis- 
turbing it,  as  amongst  themselves,  as  family  arrangements, 
when  fairly  made, are  favorites  of  the  law.  Walworthvs.  Abel, 
52  Pa.,  372.     McLean  vs.  Wade,  53  Pa.,  146. 

XXIV.  Neglect  to  appraise.  Administrators  ought 
to  select  disinterested  and  competent  men  for  appraisers,  but 
the  mere  fact  of  the  relationship  of  two  out  of  three  appraisers 
to  the  decedent,  or  to  the  widow,  is  not  enough  to  avoid  their 
proceedings.      Vandevorfs  Appecd,  43  Pa.,  465. 

XXV.  Neglect  to  collect  assets.  When  an  estate 
is  insolvent,  personal  estate  transferred  by  the  decedent  under 
circumstances  which  rendered  the  gift  invalid  as  against  cred- 
itors, is  regarded  as  an  asset  for  which  the  executor  or  adminis- 
trator may  become  liable  to  creditors,  if  lost  through  his 
negligence  or  default.     Koons  vs.  Koons,  6  Kulp,  317. 

XXVI.  Neglect  to  demand  refunding  bond,  i  .  The 
refunding  bond  which  an  executor  is  entitled  to  demand  from 
the  heirs  can  be  required  where  the  executor  makes  distribu- 
tion, but  not  where  the  distribution  is  made  by  an  auditor  and 
confirmed  by  the  court.  Barlefs  Estate,  14  Luzerne  Register, 
69.  3  Kulp,  241.  McCarthys  Estate,  2  W.  N.,  128.  2.  Where 
an  absolute  and  unconditional  decree  of  final  distribution  is  made 
by  the  orphans'  court,  without  requiring  refunding  bonds  from 
distributees,  an  administrator  is  protected  thereby.  The 
orphans'  court,  in  a  proper  case,  may  require  refunding  bonds. 
Woodwara's  Estate,  2  Chester  Co.,  9.  Barlefs  Estate, 
Idem^  457.  3.  A  distributee  of  a  decedent's  estate,  to 
whom  a  balance  in  the  hands  of  an  administrator  is  awarded 
by  the  orphans'  court  on  the  adjudication  of  an  account,  is 
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not  entitled  to  payment  of  such  award,  without  giving  a  refund- 
ing bond.     Simpson's  Appeal,  109  Pa.,  383. 

XXVII.  Neglect  to  distribute.  Twenty  years  raise  a 
presumption  of  payment  of  a  distributive  share  of  an  intes- 
tate's estate ;  the  computation  is  from  the  time  the  money  is 
demandable.  The  distribution  of  a  decedent's  estate  is  not 
required  to  await  the  final  settlement.     Comtn.  vs.  Snyder,  62 

Pa-,  153- 

XXVIII.  Neglect  to  file  schedule  of  debts.  The 
law  does  not  require  a  schedule  of  debts  to  be  filed  with  a 
petition  for  sale  of  real  estate  to  pay  the  debts  of  a  decedent. 
Filing  is  the  better  practice ;  exhibiting  the  schedule  under 
oath  is  all  that  is  required.  Notice  to  the  widow  of  an  appli- 
cation for  a  sale  for  the  payment  of  debts  is  not  required. 
Stiver's  Appeal,  56  Pa.,  9. 

XXIX.  Neglect  to  join  widow  and  heirs  in  a  suit. 
A  sale  under  a  judgment  against  the  personal  representative 
of  a  decedent  without  joining  the  widow  and  heirs,  and  without 
a  scire  facias  against  them,  unless  in  exceptional  cases,  will  not 
pass  a  good  title.     Leiper  vs.  Thompson ,  60  Pa.,  177. 

XXX.  Neglect  to  pay  interest  to  legatees.  A 
bequest  to  executors  to  pay  the  income  to  certain  beneficiaries 
for  life  carries  interest  from  the  death  of  the  testator.  Cum- 
mings'  Estate,  12  Pa.  County,  46. 

XXXI.  Neglect  to  press  claims,  i.  The  debts  of  a 
decedent  cease  to  be  a  lien  after  the  lapse  of  seven  years  from 
his  death,  after  which  the  lands  of  which  he  died  seized  cannot 
be  held  liable.  Seitzinger  vs.  Fisher,  i  W.  &  S.,  293. 
2.  The  debts  of  a  decedent  cease  to  be  a  lien  on  his  real 
estate  after  five  years.  Where  the  decedent  fraudulently  con- 
veyed real  estate  during  his  life,  such  conveyance  may  be 
inquired  into  by  creditors  only.  After  their  just  clciims  are 
paid,  the  surplus  belongs  to  the  fraudulent  vendees.  The 
claim  of  such  voluntary  vendees  is  good  against  all  the  world 
except  the  creditors  of  the  grantor.  Sherman  vs.  Bank,  S 
W.  &  S.,  375. 
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XXXII.  Neglect  to  promptly  settle  disputes.  It 
would  perhaps  be  a  convenient  practice  immediately  on  the 
death  of  a  decedent,  to  have  all  possible  questions  upon  the 
construction  of  the  will  and  in  the  settlement  and  distribution 
of  the  estate  settled  by  a  decree  of  the  orphans'  court  in 
limine,  and  by  way  of  anticipation,  and  by  an  appeal  to  the 
supreme  court  from  such  a  decree  conclusively  determine  the 
subject.  It  would  certainly  save  counsel  much  responsibility 
in  giving  advice.  But  no  such  power  exists.  WiUard's  Appeal^ 
65  Pa.,  268. 

XXXIII.  Neglect  TO  REVIVE  JUDGMENTS.  A  judgment 
which  at  the  time  of  a  decedent's  death  was  a  lien  on  his  real 
estate,  shall  not  continue  a  lien  as  against  a  bona  fide  pur- 
chaser, mortgagee,  or  judgment  creditor  of  such  decedent, 
unless  revived  by  scire  facias  every  five  years.  But  as  agaiilst 
his  heirs  or  devisees,  the  lien  is  without  limit,  and  need  not 
be  revived  every  five  years  in  order  to  be  executed  at  any 
time  on  lands  still  held  by  them.  Shearer  vs.  Brinley,  76 
Pa.,  305. 

XXXIV.  Neglect  to  sell  personal  property. 
I.  Usually  an  administrator  permitting  goods  of  the  dece- 
dent to  remain  with  the  widow  is  chargeable  with  their 
appraised  value,  at  least,  as  if  he  had  sold  them  to  her ;  but 
when  a  widow,  who  is  herself  administratrix,  retains  the  house- 
hold furniture  with  the  consent  of  her  adult  children,  who 
reside  with  her  and  uses  it  for  the  benefit  of  the  whole  family, 
it  is  too  late  after  a  lapse  of  twelve  years  to  claim  that  the 
administratrix  ought  to  be  surcharged  with  the  value  of  the 
furniture.  Conner's  Estate,  16  Phila.,  239.  2.  As  a  general 
rule,  the  personal  estate  of  decedents  must  be  sold  within  a 
year  of  the  grant  of  letters.  Kennedy's  Estate,  25  Pittsburg 
Journal,  135. 

XXXV.  Neglect  to  suffice  to  pay  debts.  Under  the 
act  of  February  24, 1834,  whenever  an  executor  or  administrator 
finds  the  personal  estate  of  the  decedent  is  insufficient  to  pay 
all  just  debts,  etc.,  he  shall  proceed  without  delay,  in  the  man- 
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ner  provided  by  law,  to  sell,  under  the  direction  of  the  orphans' 
court  having  jurisdiction  of  his  accounts,  so  much  of  the  real 
estate  as  shall  be  necessary  to  supply  the  deficiency.  The 
mode  of  procedure  is  prescribed  by  the  act  of  March  29, 
1832.     Spencer  \s,  Jennings t  123  Pa.,  191. 

Deceit. 

I.  Neglect  in  action  of.  To  warrant  a  recovery  in  an 
action  of  deceit  for  fraudulent  representations,  the  defendant 
or  his  agent  must  have  been  guilty  of  some  moral  wrong. 
Legal  fraud,  unaccompanied  with  moral  fraud,  will  not  sup- 
port the  action.     Erie  Iron  Works  vs.  Barber ^  106  Pa.,  125. 

II.  Neglect  in  recommending  party.  A  party  who 
recommends  another  as  worthy  of  credit  is  liable  for  damages, 
if  he  wilfully  suppress  an  important  fact,  within  his  knowledge, 
affecting  such  party's  responsibility.  Rheena  vs.  Wheel  Co., 
33  Pa.,  358. 

Declaration. 

I.  Neglect  in  amending,  i  .  A  plaintiff  cannot  amend 
a  declaration  by  the  introduction  of  a  new  and  entirely  differ- 
ent cause  of  action,  nor  by  the  introduction  of  matter  barred 
by  the  statute  of  limitations.  Becker  vs.  Watts,  7  Luzerne 
Register,  57.  Kuhn's  Estate,  9  Lancaster  Bar,  56.  2.  An 
amendment  to  a  declaration  is  not  permissible,  unless  it 
plainly  appear  to  be  but  a  mere  specification  of  a  claim  already 
counted  upon.  It  will  not  be  allowed,  when  it  would  introduce 
a  new  cause  of  action  which  otherwise  would  be  barred  by  the 
statute  of  limitations.  Fairchildvs.  Furnace  Co,,  128  Pa.,  485. 
3.  The  supreme  court  will  not  reverse  the  court  below  for 
allowing  the  filing  of  an  amended  narr,  when  neither  the 
original  nor  the  amended  one  is  printed  in  the  paper  books. 
Thome  vs.  Warfflein,  12  W.  N.,  425.  4.  An  amendment  to 
a  declaration,  which  does  not  propose  to  correct  a  defect  of 
form  or  supply  some  matter  of  necessary  substance,  should 
not  be  allowed.     The  courts  have  discretion  as  to  the  allow- 


478  THE    LAW    OF    NEGLIGENCE 

Declaration —  Continued, 

ance  of  amendments  to  a  declaration.     Wigton  vs.  R,  R,,  20 

Phila.,  182. 

II.  Neglect  in  counts,  i.  Counts  in  debt  and  covenant 
cannot  be  joined.  Such  a  declaration  is  bad  on  general 
demurrer.  Brumbaugh  vs.  Keith ^  31  Pa.,  327.  2.  While  it 
is  true,  that  counts  declaring  for  damages  ex  contractu  may 
not  be  joined  with  counts  for  damages  ex  delicto^  yet,  if  on  a 
trial  under  a  plea  of  not  guilty,  the  court  withdraws  the  counts 
ex  contractu  from  the  jury,  the  defendant  suffers  no  harm 
Amendments  in  pleadings  are  liberally  allowed.  Erie  City 
Iron  Works  vs.  Barber,  1 18  Pa.,  6.  3.  A  count  in  covenant 
and  the  common  counts  in  assumpsit  cannot  be  joined. 
Maguire  vs.  Rabenau,  16  W.  N.,  479.  4.  A  demurrer  is 
either  to  the  whole  or  part  of  a  declaration,  and  if  there  be 
several  counts,  some  good  and  others  bad,  if  the  defendant 
demurs  to  the  whole  declaration  the  court  must  give  judgment 
for  the  plaintiff.  Meiler  vs.  Kelly,  69  Pa.,  408.  5.  A  count 
in  assumpsit  cannot  be  joined  with  a  count  in  tort ;  and  upon 
the  trial  the  plaintiff  may  be  compelled  to  elect  upon  which  he 
will  proceed.  Noble  vs.  Laley,  50  Pa.,  28 1.  6.  Where,  in  an 
action  against  a  sheriflf,  the  declaration  contained  one  count  in 
case  for  so  negligently  executing  the  writ  as  to  cause  plaintiff 
to  lose  his  debt,  and  another  in  trover  for  the  value  of  the 
goods,  such  joinder  is  not  error,  for  they  are  both  actions  on 
the  case.  Patterson  vs.  Anderson,  40  Pa.,  359.  7.  An  objec- 
tion that  the  facts  were  not  sufficiently  set  out  in  the  narr^ 
avails  nothing  after  verdict.  It  is  too  late  then  to  make  it. 
It  will  be  regarded  as  amended  after  a  trial  on  the  merits. 
Penna,  Salt  Co,  vs.  Neel,  54  Pa.,  17.  8.  The  court  below^ 
on  finding  a  defect  in  a  declaration,  have  the  power  to  amend 
it,  and  if  not  done,  the  appellate  court  will,  if  necessary,  con- 
sider it  as  done,  and  decree  the  declaration  amended.  Rick-- 
etson  vs.  Comm.,  51  Pa.,  157.  9.  An  objection  to  the  incon- 
sistency of  two  counts  in  a  declaration  must  be  taken  advan- 
tage of  by  demurrer ;  it  will  not  be  inquired  into  on  error. 
Schmidt  vs.  Owens ,  10  W.  N.,  5. 
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III.  Neglect  in  drawing,  i.  A  defective  declaration 
may  be  cured  by  verdict,  though  it  might  have  been  bad  on 
demurrer.  Stone  vs.  Furry ^  Addison's  Rep.,  1 14.  2.  An 
amendment. to  a  declaration  will  not  be  allowed,  if  a  new  cause 
of  action  is  thereby  introduced,  especially  where  the  new 
cause  would"  be  barred  by  the  statute  of  limitations.  Wright 
vs.  Hart,  44  Pa.,  454. 

IV.  Neglect  in  omitting  damages.  The  omission  to 
insert  in  the  declaration  the  amount  of  damages  is  cured  by 
the  verdict.      Wardvs,  Stevenson,  15  Pa.,  21. 

V.  Neglect  to  amend,  i  .  A  delay  of  twelve  years  in 
applying  for  leave  to  amend  a  declaration  is  out  of  all  reason, 
and  iatal  to  the  success  of  the  efforts  of  the  plaintiff  to  cure  a 
defect  arising  from  his  original  neglect.  Bricker  vs.  Dull,  82 
Pa.,  328.  2.  Even  after  a  trial  upon  the  merits,  it  is  within 
the  power  of  the  court  to  allow  an  amendment  of  the  declara- 
tion. Bohmann  vs.  R,  R,,  ii  W.  N.,  340.  3.  The  parties  to 
a  suit  have  a  right  at  any  time  before  the  trial  to  amend  their 
declaration  or  plea,  provided  the  adverse  party  is  not  taken  by 
surprise.  Goldingws.  Clayton,  i  Browne,  175.  4.  Objection 
not  having  been  made  in  the  court  below  to  a  defective  but 
amendable  declaration,  the  supreme  court  will  allow  the 
amendment  as  if  made  below.  Kelsey  vs.  Crawford  Co.  Bank 
69  Pa.,  426.  5.  The  court  would  not,  after  the  jury  was' 
sworn,  grant  leave  to  amend  a  declaration  in  trover,  by  insert- 
ing other  articles.  Keasby  vs.  Donaldson,  2  Browne,  103. 
6.  The  supreme  court  will  not  reverse,  after  a  trial  on  the 
merits,  for  defects  in  the  declaration  which  were  amendable  in 
the  court  below.  Skoenberger  vs.  Zook,  34  Pa.,  24.  7.  An 
amendment  to  a  declaration  may  be  made  even  in  the  supreme 
court,  or  the  record  will  be  treated  as  amended,  where  it  is  in 
furtherance  of  justice,  and  the  case  has  been  heard  and  decided 
on  its  merits,  and  no  real  injury  will  be  done  to  the  party  com- 
plaining of  it.     Waite  vs.  Palmer,  78  Pa.,  192. 

VI.  Neglect  to  demur  to.  All  mere  technical  defects 
in  a  declaration,  which  might  have  been  reached  by  demurrer^ 
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are  cured  by  a  trial  and  verdict  on  the  merits.     East  Union 

Township  vs^.  Comrey,  100  Pa.,  363. 

VII.  Neglect  to  file.  i.  Where  a  summons  has  been 
served  ten  days  before  the  return  day  and  the  declaration  filed 
before  that  day,  judgment  for  default  of  appearance  may  be 
taken  after  the  first  four  days  of  the  term.  But  where  the 
declaration  is  not  filed  before  the  return  day,  a  judgment  for 
default  is  erroneous.  Black  vs.  Johns,  68  Pa.,  83.  2.  The 
supreme  court  will  not  reverse  for  want  of  a  declaration  or  plea 
after  a  trial  on  the  merits.  Barker  vs.  McCreary,  66  Pa.,  162. 

3.  The  court  refused  to  take  off"  a  non  pros^  when  a  declara- 
tion was  filed  the  same  day  but  at  a  later  hour  than  that  which 
the  non  pros  was  signed.  Carmach  vs.  Alwaine,  i  Browne,  83. 

4.  The  declaration  is  in  time  if  filed  before  the  entry  on  the 
docket  of  judgment  of  non  pros,  EUis  vs.  Donaghy,  6  W.  N., 
541.  Paris  vs.  Hein,  Idem,  124.  Seidel  vs.  Breaker, 
Idem,  135.  5.  Under  the  act  of  March  14,  1872,  a  verdict 
cannot  be  set  aside  for  want  of  declaration,  and  the  court 
below  having  had  the  power  to  order  the  filing  of  a  declara- 
tion after  verdict,  the  supreme  court  would  consider  such 
amendment  made.  Jones  vs.  Freyer,  3  W.  N.,  365.  6.  A 
plaintiff*  who  sleeps  upon  his  rights  shall  be  at  the  mercy  of  the 
defendant,  who  can  obtain  a  judgment  of  non  pros  against  the 
plaintiff*,  if  he  fail  to  file  his  declaration  within  one  year.  Gam- 
ble vs.  Gamble,  7  Phila.,  433.  7.  On  an  appeal  from  the  judg- 
ment of  the  magistrate,  the  plaintiff*  may  either  file  a  declara- 
tion or  treat  the  transcript  as  such.  In  the  latter  case,  he 
must  signify  his  election,  either  by  giving  notice  of  his  inten- 
tention,  or  by  ruling  the  defendant  to  plead.  He  should  act 
within  a  year.  Henderson  vs.  MUler,  14  W.  N.,  422.  8.  A 
plaintiff*  is  not  entitled  to  judgment  for  want  of  an  appear- 
ance under  the  act  of  1836,  unless  he  has  filed  his  declaration 
within  the  time  prescribed  by  the  statute.  Kohler  vs.  Luckenr 
baugh,  84  Pa.,  258.  9.  It  is  the  settled  practice  of  the  court, 
to  allow  the  non  pros  to  be  taken  off"  in  appeal  by  the  defend- 
ant from  a  magistrate's  judgment,  if  no  notice  has  been  given 
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to  the  plaintiff  of  the  defendant's  intention  to  enter  it.  Lans- 
daume  vs.  Ins.  Co,^  15  W.  N.,  530.  10.  A  narr  must  be  filed 
before  a  judgment  by  default  can  be  taken.  Peacock  vs.  Ins. 
Co.^  I  Pearson,  132.  11.  Where,  owing  to  the  sickness  of 
counsel,  and  without  the  fault  of  his  client,  a  rule  to  file  a 
declaration  has  not  been  complied  with,  and  a  non  pros  has  as 
a  result  been  entered,  the  court  will  strike  off  the  judgment, 
but  otherwise  where  the  default  arose  from  mere  neglect  of 
counsel.  Sander  vs.  BeUsHne,  6  Pa.  County,  579.  12.  Where 
a  defendant  in  an  affidavit  of  defence  has  admitted  a  sum  to 
be  due,  judgment  of  non  pros  should  not  be  allowed  to  be 
entered  for  want  of  a  narr.    Wright  vs.  Henry,  4  W.  N.,  347, 

Decree. 

I.  Neglect  in  altering.  No  court  has  the  right  to 
alter  or  change  its  decree  after  the  end  of  the  term  at  which  it 
was  entered     McCtdlougKs  Estate^  20  Phila,  36. 

II.  Neglect  in  entering.  A  court  has  power  to  strike 
off  a  decree  improvidently  entered.  Newcomer's  Appeal,  43 
Pa«,  43.     Leonardos  Appeal,  94  Pa.,  184. 

III.  Neglect  to  amend.  A  refusal  of  the  orphans* 
court  to  amend  a  decree  is  not  the  subject  of  appeal.  MitcheWs 
Estate,  4  W.  N.,  68. 

IV.  Neglect  to  except  to.  Where  the  exception  to  a 
decree  for  the  removal  of  a  pauper  was  not  filed  until  two 
months  after  the  argument  in  the  case  in  the  court  below,  and 
involves  the  whole  case  on  its  merits,  the  supreme  court  has  no 
jurisdiction  to  review  the  decree.  Parker  Township  Overseers 
'^.  East  Franklin,  13  W.  N.,  141. 

V.  Neglect  to  assign  reasons  for.  Where  a  master's 
report  is  reversed,  the  orderly  course  of  procedure  requires 
that  an  opinion  of  the  court  be  filed,  explaining  the  reasoning 
and  principles  upon  which  its  conclusions  were  founded.  In 
some  instances,  the  supreme  court  has  refused  to  hear  causes 
brought  up  on  c^ipeals  from  pro  forma  decrees  without  opin- 

St 
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ions,  although  they  were  confirmations  of  the  masters'  reports. 

Jeanes'  Appeal,  1 16  Pa.,  582. 

jLieedSa 

I.  Neglect,  by  which  lost,  i  .  To  supply  the  place  of  a 
lost  deed,  before  a  copy  can  go  to  the  jury,  it  must  be  proved 
to  be  such  by  one  who  compared  it  with  the  original ;  and  it 
is  then  inadmissible,  if  there  be  a  counterpart.  Kerns  vs.  Swope, 
2  W.,  75.  2.  Before  a  copy  of  the  deed  can  be  received, 
one  must  prove  the  existence,  and  loss  or  destruction  of 
the  original.  No  effort  should  be  remitted,  which  may 
induce  a  reasonable  presumption  that,  upon  further  inquiry, 
the  original  might  be  obtained.  Meyer  vs.  Barker,  6  B., 
228.  3.  If  a  deed  is  lost,  a  certificate  of  the  recorder  of 
the  proper  county  that  it  is  not  to  be  found  on  record 
in  his  office,  is  part  of  the  proof  to  let  in  secondary  evidence 
of  its  contents.  Ruggles  vs.  Alexander,  2  R,,  236.  4.  Exem- 
plification of  a  deed  recorded  in  one  county  for  lands  lying  in 
different  counties,  will  be  received  in  evidence,  the  original 
being  shown  to  be  lost.     Scott  vs.  Leather,  3  T.,  184. 

II.  Neglect  by  alteration,  i.  A  deed  is  avoided  by 
material  alterations  made  therein  after  delivery.  But  a  deed 
may  be  good  in  part,  and  void  in  part ;  good  against  one  per- 
son, and  void  against  another.  Arrison  vs.  Harmstead,  2 
Pa.,  191.  2.  To  altera  deed  so  as  to  make  it  of  different 
import,  offends  against  the  spirit  of  all  laws  made  to  protect 
the  public  against  fraud  and  secret  titles.  Ebberfs  Appeal,  70 
Pa.,  82.  3.  The  day  for  invalidating  deeds  for  accidental 
alterations,  even  in  material  parts,  has  gone  by.  Foust  vs. 
Renno,  8  Pa.,  378.  4.  If  a  deed  be  altered  in  any  material 
part  by  the  party  himself,  who  has  property  in  the  deed,  with- 
out the  privity  of  the  other  party,  it  thereby  becomes  void. 
Getty  vs.  Shearer,  20  Pa.,  15.  5.  Oral  testimony  of  a  deputy 
sheriff,  that  certain  alterations  and  erasures  were  made  in  a 
sheriffs  deed  before  the  deed  was  acknowledged,  and  without 
the  privity  of  the  purchasers,  removes  the  objection  to  the 
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admissibility  of  the  deed  in  evidence.  Grambo  vs.  Lynch,  20 
W.  N.,  376.  6.  It  is  for  the  jury  to  decide  whether  an  inter- 
lineation in  a  deed  was  made  before  or  after  execution.  Heffel-- 
finger  ws.  Shutz,  16  S.  &  R.,  44.  Stevens  vs.  Martin,  18 
Pa.,  102.  7.  An  alteration  of  a  deed,  though  material,  if 
made  by  a  stranger,  will  not  aflfect  the  validity  of  the  instru- 
ment. An  immaterial  alteration  of  a  deed,  although  made  by 
a  party  thereto,  will  not  avoid  the  same  or  make  it  inadmissi- 
ble in  evidence.  Robertson  vs.  Hay,  91  Pa.,  242.  8.  Where 
a  deed  in  the  line  of  defendant's  title  to  real  estate  has  been 
altered  in  its  dates  and  acknowledgment  by  erasures,  mutila- 
tions and  changes,  so  as  to  make  the  conveyance  antedate  a 
judgment  which  was  a  lien  on  the  land,  defendant  is  not,  as  to 
a  sherif)*s  vendee,  an  innocent  purchaser  without  notice,  though 
he  paid  full  consideration,  and  at  the  time  of  the  purchase 
used  reasonable  diligence  without  success,  and  recorded  his 
deed.  Rech  ws.  Clapp,  i  Pennypacker,  339.  9.  While  it  is 
true  that  the  fraudulent  alteration  of  a  deed  after  delivery 
avoids  it,  yet  if  a  grantee  of  land  alter  or  destroy  his  title 
deed,  his  title  to  the  land  is  not  gone.  The  instrument  is 
made  void,  not  the  estate.  Rifener  vs.  Bowman,  53  Pa.,  3 1 3. 
10.  It  is  incumbent  on  a  grantee  to  show  that  an  alteration, 
beneficial  to  him,  in  a  deed  was  properly  made.  If  it  appear 
that  the  alteration  is  written  with  the  same  pen  and  ink  as  the 
body,  the  inference  would  be  that  it  was  made  before  the  seal- 
ing and  delivery.  The  law  does  not  presume  that  an  inter- 
lineation in  a  deed  is  a  forgery,  or  made  after  execution.  It 
is  a  question  in  fact  for  the  jury  upon  proof  adduced  by  him 
who  offers  the  deed.  Robinson  vs.  Meyers,  67  Pa.,  9.  1 1.  A 
material  alteration  of  a  deed,  without  the  consent  of  the 
party  affected  by  it,  will  undoubtedly  avoid  it.  The  altera- 
tion, however,  must  be  material.  Toledo  Oil  Co,  vs.  Ins,  Co., 
17  Phila.,  304.  12.  If  a  deed  be  altered  after  delivery,  the 
alteration  destroys  the  deed  as  to  the  party  who  altered  it, 
but  does  not  destroy  the  estate.  If  it  contain  covenants,  the 
party  loses  all  remedy  on  them,  but  the  title  is  not  divested. 
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It  is  the  instrument  which  is  rendered  void,  not  the  estate. 
Withers  vs.  Atkinson,  i  W,,  236.  13.  The  fraudulent  altera- 
tion of  a  deed  makes  every  part  of  it  a  forgery.  There  is 
no  case  in  which  a  deed  fraudulently  altered  has  been  treated 
as  only  voidable.  There  is  no  instance  of  an  implied  agency 
to  alter  a  deed.  Wallace  vs.  Harmsiad,  1 5  Pa. ,  467 .  1 4  Where 
a  landlord,  after  a  sale  of  lots  reserving  ground  rents,  and 
delivery  of  the  deeds,  obtained  possession  of  them,  and  having 
fraudulently  altered  the  clauses  reserving  the  rents,  sold  them 
the  purchaser,  though  bofta  fide  and  without  notice  of  the 
fraud,  cannot  recover,  either  by  action  at  law  or  by  distress. 
Wallace  vs.  Harmstad^  44  Pa.,  492. 

III.  Neglect  by  subscribing  witnesses.  The  addition 
of  subscribing  witnesses  to  a  sealed  instrument  without  the 
consent  of  one  of  the  parties,  avoids  it  as  to  him.  Marshall 
vs.  Goug'ler,  6  8.  &  R.,  312.  Henning  vs.  Werkeiser,  8 
Pa.,  518. 

IV.  Neglect  in  acknowledgment,  i  .  A  deed  of  con- 
veyance executed  and  acknowledged  in  another  state  before  a 
justice  of  the  peace  and  recorded  in  Pennsylvania,  is  no  notice 
to  a  subsequent  purchaser  for  valuable  consideration.  A  justice 
is  not  the  proper  party  to  take  the  acknowledgment  Green 
ws.  Drinker f  7  W.  &  S.,  440.  2.  To  make  the  deed  of  a  mar- 
ried woman  valid,  she  must  have  had  full  knowledge  of  its 
contents,  no  fraud  be  practiced  upon  her,  no  undue  influence 
on  the  part  of  her  husband  who  also  signs,  but  from  whom 
she  was  examined  separate  and  apart,  and  her  will  must  have 
been  perfectly  free.  Louden  vs.  Bfythe,  27  Pa.,  22.  3.  The 
acknowledgement  and  separate  examination  of  the  wife  must 
be  by  competent  authority.  CasseSvs.  Cooke,  8  S.  &  R.,  292. 
4.  The  certificate  of  acknowledgment  should  state  that  the 
married  woman  was  separately  examined ;  that  she  had  knowl- 
edge of  the  nature  and  consequences  of  her  act,  and  that  her 
will  in  the  matter  was  free.  Otherwise  it  is  insufficient.  Evans 
vs.  Comm.,  4  S.  &  R.,  272.  Steele  vs.  Thompson  14  S.  &  R., 
84.     Watson  vs.  Mercer,  6  S.  &  R.|  49.     Bamet  vs.  Bamei, 
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IS  S.  &  R.,  73.  Fowler  vs.  McClurg,  6  S,  &  R,,  143. 
Thompson  vs.  Morrow,  5  S.  &  R.,  289.  5.  If  the  essential 
requirements  of  the  act  of  February  24,  1770,  appear  in  the 
acknowledgment  of  a  married  woman  to  a  deed,  it  is  sufficient. 
These  are  a  separate  examination  apart  from  her  husband, 
her  full  knowledge  of  the  contents  of  the  deed,  and  her 
voluntary  consent  to  its  execution  by  herself.  Miller  vs.  Went- 
worthy  82  Pa.,  285.  6.  The  omission  to  state  in  the  certificate 
of  acknowledgment  of  a  deed  that  the  party  before  whom 
the  acknowledgment  was  made  was  a  justice  of  the  peace  of 
the  county  in  which  the  land  was  situate  may  be  supplied  by 
parol  proof.  Scott  ws,  Gallagher ,  11  S.  &  R.,  347.  Bennett 
vs.  Paine ^  7  W,,  334.  7.  The  acknowledgment  of  a  deed 
is  a  judicial  act,  and  the  certificate  of  it,  in  the  absence  of 
fraud,  is  conclusive  as  to  the  &cts  therein  contained.  Parol 
evidence  may  be  given,  to  show  a  fraud  was  practiced  not 
only  in  the  execution  of  a  deed,  but  in  the  obtaining  of  the 
acknowledgment.  On  a  question  of  fraud  great  latitude  is 
always  allowed.  Cover  vs,  Manaway,  115  Pa.,  338.  8.  A 
deed  for  land  owned  by  a  married  woman,  executed  and 
acknowledged  by  her  husband  and  herself,  the  certificate  of 
acknowledgment  being  defective  in  not  showing  a  separate 
examination  of  the  wife,  may  be  rendered  valid  and  effective 
by  the  curative  sections  of  the  acts  of  April  1 1 ,  1 848,  and  of 
January  24,  1849,  and  April  25,  1850.  Shrewder  vs.  Snyder^ 
142  Pa.y  I.  9.  Where  the  certificate  of  acknowledgment  is 
substantially  in  compliance  with  the  act  of  assembly,  the  cer- 
tificate is  good,  although  some  slight  deviations  from  its  exact 
l^guage  exist  Parol  evidence  of  what  passed  at  the  time  of 
the  acknowledgment  is  not  admissible  for  the  purpose  of  con- 
tradicting the  certificate,  except  in  cases  of  fraud  and  imposi- 
tion. Jamison  vs,  Jamison,  3  Wh,,  457.  10.  The  deed  of  a 
feme  covert  is  void,  if  it  does  not  appear  from  the  certificate  of 
her  acknowledgment,  that  she  was  examined  separate  and  apart 
from  her  husband.  Stating  that  she  voluntarily  consented 
tberetOy  will  not  cure  the  defect.   Nor  is  the  parol  evidence  of 
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the  magistrate  admissible,  to  show  a  separate  examination. 

Jourdan  \s,J(mrdan,  9  S.  &  R.,  268. 

V.  Neglect  in  averments,  i.  Evidence  to  reform  a 
deed  on  the  ground  of  mistake  must  be  clear,  precise  and 
indubitable.  It  must  make  out  the  facts  alleged  beyond  a 
reasonable  doubt.  Boyertawn  Bank  vs.  Hartman,  147  Pa., 
558.  2.  Where  fraud,  accident  or  mistake  clearly  appears  in 
a  written  instrument,  it  may  by  parol  evidence  be  made  to 
conform  to  the  intent  of  the  parties  to  it.  Bartk  vs.  Vos- 
burg,  3  Grant,  277.     Schettiger  vs.  Hopple,  Idemi,  54. 

VI.  Neglect  in  conditions.  A  deed  containing  con- 
ditions inserted  by  mistake  and  contrary  to  the  evidenced  inten- 
tion of  the  parties  to  the  writing  may  be  reformed.  Grim 
vs.  Walbert,  3  Northampton  Co.,  32. 

VII.  Neglect  in  construction,  i.  The  rule  that  a 
deed  or  grant  must  be  construed  most  strongly  against  the 
grantor,  applies  with  especial  force  to  a  reservation  or  restric- 
tion in  a  deed,  whereby  there  is  a  withholding  of  something 
from  the  grant.  Klaer  vs.  Ridgway,  86  Pa,,  529.  2.  Words 
in  a  deed,  if  ambiguous,  must  be  construed  most  strongly 
against  him  who  uses  them.  Meigs  vs.  Lewis,  33  W.  N.,  483. 
3.  A  deed  absolute  on  its  face,  may  be  shown  to  be  a  mort- 
gage, but  the  proof  must  be  clear,  distinct  and  unequivocal. 
Burger  vs.  Dankel,  31  Pittsburg  Journal,  162.  4.  A  deed 
absolute  on  its  face,  cannot  be  converted  into  a  mortgage 
except  upon  clear  and  satisfactory  evidence  of  its  character  as 
a  security  for  the  repayment  of  money.  Odenbaugh  vs.  Brad- 
ford, 67  Pa.,  loi.  5.  The  rule  that  the  language  making  an 
exception  or  reservation  in  a  deed  is  to  be  construed  most 
favorably  to  the  grantee,  only  applies  where  the  language  is 
doubtful.  Richardson  vs.  Clements,  89  Pa.,  503.  6.  Where 
a  deed  is  signed  and  sealed  by  the  grantor  alone,  any  ambi- 
guity in  the  language  or  doubtful  meaning  is  to  be  construed 
most  strongly  against  the  grantor.  If  there  be  a  doubt  as  to 
his  intent,  we  have  a  right  to  call  to  our  aid  the  surrounding 
circumstances,  and  the  acts  of  the  parties  at  the  time  and  sub- 
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sequent  to  the  transaction,  in  order  to  ascertain  their  intention. 
Miner* s  Appeal,  61  Pa,,  289.  7.  We  have  advanced  far 
beyond  the  old  rule,  that  parol  evidence  is  inadmissible  for 
the  purpose  of  altering  the  legal  operation  of  an  instrument. 
We  now  permit  a  deed  absolute  on  its  &ce  to  be  proved  a 
mortgage ;  we  receive  parol  evidence  of  what  took  place  at 
the  execution  of  a  deed  to  show  mistake  or  fraud  on  the  part 
of  the  scrivener,  and  that  the  instrument  was  not  drawn  as 
directed.     Chew  vs.  Gillespie,  56  Pa.,   308. 

VIII.  Neglect  in  the  description,  i.  A  line  of 
land  designated  by  monuments  must  prevail  over  the  descrip- 
tion in  a  deed.  Fetrow  vs.  Kochenaur,  3  Brewster,  138. 
Beck  vs.  Garrison,  i  W.  N.,  309.  2.  If  there  is  any  ambi- 
guity in  a  deed  as  to  the  quantity  of  land  conveyed  thereby, 
articles  of  agreement  in  pursuance  of  which  the  deed  was 
executed  may  be  admitted  in  evidence,  to  show  the  intent  of 
the  parties.  Koch  vs.  Dunkel,  90  Pa.,  264.  3.  The  courses 
and  distances  in  a  deed  always  give  way  to  the  boundaries 
found  on  the  ground,  or  supplied  by  the  proof  of  their  former 
existence,  when  the  marks  or  monuments  are  gone.  Lodge 
vs.  Bamett,  46  Pa.,  477.  4.  Parol  evidence  can  only  be 
admitted  to  reform  a  deed  for  lands,  on  the  ground  of  fraud 
or  mistake.     Miller  vs.  Smith  33  Pa.,  386. 

IX.  Neglect  in  drawing.  The  mistake  of  a  scrivener  in 
drawing  a  deed  or  other  writing,  may  be  shown  by  parol  evi- 
dence, and  the  instrument  reformed  accordingly.  Mistakes 
may  be  so  apparent  on  the  &ce  of  the  paper,  that  courts  will 
construe  it  as  it  ought  to  have  been  drawn.  They  will  correct 
what  is  wrong,  and  insert  what  has  been  omitted.  Htiss  vs. 
Morris y  63  Pa.,  367. 

X.  Neglect  in  execution,  i.  A  court  of  equity  will 
set  aside  a  deed  on  the  application  of  the  grantor,  executed 
while  laboring  under  a  deprivation  of  intellect,  the  result  of 
excessive  intoxication,  where  no  purchaser  for  valuable  con- 
nderation  is  affected  thereby.  Clifton  vs.  Davis,  i  Parsons,  31. 
3.  The  deed  of  a  married  woman  in  which  her  husband  does 
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not  join,  is  invalid  and  passes  no  estate.  Dunham  vs.  Wrigki, 
53  Pa.,  167.  3.  A  wife  made  a  deed  for  real  estate  which 
she  owned,  her  husband  not  joining  in  it  His  consent,  not 
given  in  the  manner  and  form  required  by  the  statute,  was  of 
no  effect,  and  after  her  death  he  could  recover  the  land  as 
tenant  by  the  curtesy.  Houck  vs.  Hitter^  76  Pa.,  280.  4.  Any 
irregularity  in  the  execution  of  a  deed  is  cured  by  the 
acknowledgment.     Steele  vs.  Htdl^  95  Pa.,  497. 

XI.  Neglect  in  form.  An  instrument  cannot  be  partly 
a  deed  and  partly  of  a  testamentary  character.  The  differ- 
ence is  in  the  effect  rather  than  in  the  form.  Hileman  vs. 
Bouslaugh,  13   Pa.,  344.     Greenfield's  Estate^  14  Pa.,  489. 

XII.  Neglect  in  language.  A  deed  taken  as  security 
for  the  loan  of  money  is  but  a  mortgage,  and  cannot  by  any 
form  of  words  or  other  means  be  converted  into  an  absolute 
conveyance.     Houservs,  Lamont,  55  Pa.,  316. 

XIII.  Neglect  in  registering.  If  a  deed  or  mortgage 
is  defectively  registered,  or  the  lien  appears  on  its  face  to  be 
null  and  void,  a  purchaser  at  sheriffs  sale  need  not  notice  it 
Where  a  certificate  is  &tally  defective  as  proof  of  an  acknowl- 
edgment, it  is  not  entitled  to  be  recorded.  Myers  vs.  Bcyd, 
28  Pittsburg  Journal,  246.    Goepp  vs.  Gartiser,  35  Pa.,  130. 

XIV.  Neglect  in  signing.  The  omission  of  the  word 
"  trustees  "  after  their  signature  to  a  deed  is  immaterial  where 
the  deed  itself  recites  the  parties  as  such.  Lawrence  Estate^ 
35  W.  N.,  406. 

XV.  Neglect  of  consideration,  i.  A  deed  from  a 
husband  to  his  wife  is  not  void  if  good  in  equity,  and  where  a 
consideration  moving  from  the  wife  is  clearly  established,  the 
deed  will  prevail.  BedelTs  Appeal,  ^y  Pa.,  510.  2.  Where, 
in  an  article  for  the  sale  of  land,  no  consideration  is  mentioned, 
the  agreement  is  not  therefore  void  ;  the  consideration  may  be 
shown  by  parol.  Bowser  vs.  Cravener,  56  Pa.,  132.  3.  The 
rule  excluding  parol  evidence  to  contradict  or  alter  a  written 
instrument,  does  not  prevent  giving  parol  evidence  of  a  con- 
sideration not  mentioned  in  a  deed,  if  it  be  not  inconsistent 
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with  that  expressed.  Buckleys  Appeal,  48  Pa.,  496.  4.  Mere 
inadequacy  of  price  is  not  sufficent  to  set  aside  a  deed.  The 
ignorance  of  a  vendor  of  the  existence  of  mineral  deposits  on 
his  land  will  not  void  a  sale  to  a  party  who  is  aware  of  that 
feet.  Harris  vs.  Tyson,  24  Pa.,  347.  5.  In  ejectment  by  the 
grantee  against  the  'grantor,  evidence  of  want  of  consideration 
and  of  declarations  and  acts  of  the  grantee  before  and  after  the 
execution  of  the  deed,  tending  to  show  misrepresentation  and 
fraud  by  the  grantee  in  procuring  the  execution  of  the  deed,  is 
admissible.  Horn  vs.  Brooks,  61  Pa.,  407.  6.  Every  instru- 
ment under  seal  as  against  the  grantor  and  all  volunteers 
under  him  imports  a  valuable  consideration,  and  cannot  be 
impeached  by  declarations  of  the  grantor  in  the  absence  of  the 
grantee.  Pringle  vs.  Pringle,  59  Pa.,  281.  7.  A  deed  is 
void  which  is  executed  for  the  purpose  of  procuring  the 
grantor's  discharge  from  arrest  in  pursuance  of  an  agreement 
to  withdraw  the  prosecution,  if  the  deed  be  executed.  Work 
vs.  Work,  4  Brewster,  66. 

XVI.  Neglect  of  creditors'  rights.  The  statute  of 
Elizabeth  provides,  that  any  conveyance  of  land  made  with  intent 
to  delay  or  defraud  creditors,  shall  be  deemed  void  only  as  to 
such  persons  whose  actions,  debts  or  damages  may  be  dis- 
turbed, delayed  or  defeated.  As  between  the  parties,  the  deed 
is  valid.  A  subsequent  creditor  can  only  avail  himself  of  the 
fraud  which  was  practiced  against  him.  Hook's  Appeal,  100 
Pa.,  62.     Amdngton  vs.  Rau,  Idemi,  168. 

XVII.  Neglect  of  mutuality.  A  deed  may  be  undone 
for  fraud,  but  not  want  of  mutuality.  To  avoid  a  deed  for  fraud, 
it  must  be  because  deceit  was  practiced  before  or  at  its  execu- 
tion.    Grove  vs.  Hodges,  55  Pa.,  504. 

XVIII.  Neglect  OF  recorder  TO  index.  If  the  recorder 
keeps  a  general  index  and  omits  to  index  a  deed  in  it,  and 
thereby  overlooks  a  deed  regularly  recorded,  his  certificate 
renders  him  liable.  A  person  who  has  deed  acknowledged, 
recorded  and  certified  by  the  recorder  has  done  all  that  the 
law   requires.      ScheU  vs.   Stein,  y6   Pa.,    398.      22   Pitts- 
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burg    Journal,  49.      McHenry  vs.   Stockwell^    i    Lancaster 

Review,  375. 

XIX.  Neglect  in  seaung.  Where  a  deed  is  joint  or 
joint  and  several,  the  defendant  may  show  that  the  seal  of  an 
obligor  has  been  torn  off.  But  it  is  otherwise  when  the 
obligation  is  several.  Rittenhause  vs.  Leviring,  6  W.  &  S«,  198. 
Duncan  vs.  Duncan^  i  W,,  327. 

XX.  Neglect  of  subscribing  witnesses,  i.  The 
delivery  of  the  deed  is  essential :  but  it  is  a  matter  of  bsX  for 
the  jury.  At  one  time  a  deed  was  not  judged  good  without 
subscribing  witness,  because  the  delivery  could  only  be  proved 
by  a  witness  who  saw  it  delivered ;  but  there  are  many  excep- 
tions to  this.  If  there  be  no  subscribing  witnesses,  the  hand- 
writing of  the  grantor  may  be  proved  ;  or  if  the  subscribing 
witnesses  are  dead,  or  cannot  be  found,  or  have  become 
infamous,  insane  or  blind,  proof  of  this  handwriting  will  suffice. 
Steel  ws,  Tuttle^  15  S.  &  R.,  217.  2.  It  was  once  supposed 
that  a  deed  was  not  good  without  subscribing  witnesses ;  but 
of  late  they  are  not  deemed  essential.  It  is  enough  if  there  is 
a  sealing  and  delivery,  and  of  this  the  jury  is  to  judge  upon 
proof  of  the  handwriting  of  the  obligor.  Lang  vs.  Ramsay, 
I  S.  &  R.|  73.  3.  Attesting  witnesses  are  not  necessary  to  a 
deed.    Foster  vs,  Edwards,  3  Luzerne  Register,  137. 

XXI.  Neglect  of  wife  of  vendor  to  sign.  Specific 
performance  of  an  agreement  to  sell  real  estate  will  not  be 
decreed  against  a  vendor,  whose  wife  refuses  to  join  in  the 
conveyance  so  as  to  bar  her  dower,  unless  the  vendee  is  willing 
to  pay  the  full  purchase  money  and  accept  the  deed  of  the 
vendor  without  his  wife  joining.  Sailer  vs.  Riess,  i  Fos- 
ter, 150. 

XXII.  Neglect  of  warranty.  Deeds  with  general 
warranty  in  Philadelphia  are  unknown,  and  many  persons 
would  look  on  such  a  covenant  with  a  suspicion  that  it  implied 
that  there  was  a  defect  somewhere  to  be  indemnified  against 
by  the  covenant.     Leach  vs.  Ansbacher,  55  Pa«,  85. 

XXIII.  Neglect  to  admit  in  evidence.    A  deed  is  not 
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admissible  in  evidence  unless  title  is  shown  in  the  grantor. 

Diese  vs.  Fackler^  7  Phila.,  223. 

XXIV.  Neglect  to  affix  stamps.  Under  the  act  of 
June  30,  1864,  no  deed  at  that  time  could  be  recorded  or 
used  in  evidence  unless  a  proper  stamp  had  been  affixed,  but 
the  deed  was  declared  not  to  be  inoperative,  except  as  an 
instrument  of  evidence.  A  proviso  in  the  section  allowed  the 
collector  of  the  revenue  to  subsequently  affix  the  proper 
stamp,  thus  rendering  the  deed  as  valid  as  if  stamped  when 
made.     Tripp  vs".  Bishop,  56  Pa.,  430. 

XXV.  Neglect  to  date  acknowledgment.  The  deed 
ought  to  show  that  the  acknowledgment  was  taken  before  a 
party  legally  authorized ;  and  the  date  of  the  acknowledgment 
must  be  stated ;  otherwise,  the  deed  will  be  rejected  as  evi- 
dence.    Downing  ws,  Gallagher^  2  S.  &  R.,  455. 

XXVI.  Neglect  to  deliver,  i  .  The  delivery  may  be 
either  actual,  by  doing  something  and  saying  nothing,  or  else 
verbal,  by  saying  something  and  doing  nothing,  or  it  may  be 
by  both.  Arrison  vs.  Harmstead,  2  Pa.,  193.  2.  The  pre- 
sumption of  the  delivery  of  a  deed,  arising  from  the  fact  of  its 
being  recorded,  is  one  that  may  be  rebutted  and  destroyed  by 
counter-evidence.  Actual  delivery  is  not  in  all  cases  neces- 
sary. It  is  sometimes  a  question  of  intent ;  but  it  must  be  an 
intent  to  have  the  deed  operate  immediately,  and  an  intent 
manifested  by  word  or  action.  Boardman  vs.  Dean,  34  Pa., 
252.  3.  A  delivery  is  complete,  when  the  grantor  declares 
before  the  proper  officer  that  he  signed,  sealed  and  delivered 
the  deed,  even  if  the  grantee  be  not  present.  Delivery  to  a 
third  party  for  the  use  of  the  grantee  is  good,  where  the 
grantor  parts  with  all  control  over  the  deed,  and  with  no 
qualification  expressed.  While  recording  a  deed  is  not  an 
absolute  delivery,  yet  it  is  evidence  of  it.  Blight  vs.  Schenck^ 
10  Pa.,  289.  4.  Delivery  is  essential  to  the  validity  of  a 
deed.  The  question  of  delivery  is  for  the  jury.  It  is  true 
that  the  grantor  may  have  the  possession  of  his  own  deed  as 
bailee  for  the  grantee.     Critchfield  vs.  Critchfield^  24  Pa,,  102. 
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5.  A  deed  is  not  perfected  until  delivery ;  hence  a  mere  sign- 
ing on  Sunday  does  not  render  it  void  if  not  delivered  until  a 
subsequent  day .  Comm.ws.  Kendig,2'P^.*j4^i.  6.  Delivery 
is  requisite  to  the  proper  and  legal  execution  of  a  deed.  The 
delivery  may  be  to  the  party,  or  to  any  one  for  the  party,  if 
duly  authorized,  or  to  a  stranger  for  the  use  of  the  party 
without  authority.  The  mere  recording  of  it  is  no  delivery, 
and  is  at  best  merely  evidence  of  delivery,  of  which  the  jury 
shall  judge.  Chess  vs.  Chess,  i  P.  &  W,,  42.  7.  As  a  gen- 
eral rule,  delivery  of  the  deed  as  an  escrow  cannot  be  made  to 
the  grantee.  If  delivered  to  him,  his  acceptance  is  presumed. 
Cass  vs.  Pittsburg  R.  R,,  80  Pa.,  31.  8.  Delivery  of  a  deed 
may  be  by  words  alone  or  by  acts  alone,  or  by  both  together ; 
but  there  must  be  enough  to  indicate  an  intention  to  pass  the 
title.  It  is  a  question  for  the  jury.  Dayton  vs.  Newman,  19 
Pa.  I  194.  9.  A  deed  signed  and  acknowledged,  but  remaining 
in  the  possession  of  the  grantor  until  his  death,  and  for  which 
no  consideration  was  given,  the  grantee  having  no  knowledge 
of  its  existence  during  the  life  of  the  grantor,  is  insufficient  to 
pass  title  to  the  grantee  because  of  the  want  of  delivery. 
DuraincTs  Appeal,  116  Pa.,  93.  18  Phila.,  292.  lo.  A 
deed  delivered  only  as  an  escrow,  and  by  some  means  finding 
its  way  on  record,  would  be  such  a  cloud  on  the  grantor's  title, 
that  the  arrangement  failing,  he  is  entitled  to  demand  the 
cancellation  of  the  deed.  Eckman  vs*  Eckman,  55  Pa.,  269. 
1 1 .  Where  a  deed  remains  in  possession  of  the  grantor  there 
is  no  presumption  of  delivery  at  the  time  of  the  date  of  the 
deed.  Eshleman  vs.  Miller,  4  Lancaster  Review,  11.  12.  In 
strict  law,  a  covenant  is  broken  by  a  party's  failure  to  deliver  a 
deed  at  the  time  specified,  whereupon  the  plaintiff  has  a 
right  to  his  action  of  covenant  to  recover  his  money  paid 
and  damages.  Haverstick  vs.  Gas  Co,,  29  Pa.,  254.  56 
Pa.,  31.  13.  If  a  man  make  a  deed  to  two  and  deliver 
it  to  one  of  them  only  without  intimation  that  it  was  given 
him  for  delivery  to  the  other  also,  the  deed  is  void  as  to 
such  absent  party.     The  delivery  is  a  matter  of  fact,  to  be 
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determined  by  the  jury.    Hannah  vs.   Swamer,  8  W.y   9. 
14.  When  a  day  certain  is  designated  in  articles  of  agreement 
for  the  payment  of  purchase  money  and  the  delivery  of  a 
deed,  and  the  time  is  allowed  to  pass  by,  without  payment 
or  a  tender  of  the  deed,  the  time  for  performance  by  the 
parties  becomes  indefinite,  but  mutual  and  dependent  when- 
ever it  should  occur.     Where  there  has  been  indulgence  on 
both  sides,  one  party  cannot  suddenly  rescind  without  notice 
to  the  other.    Motion  ws.  Johnson ,%i  Pa,,  219.     15.  Where 
an  instrument  is  formally  sealed  and  delivered,  and  there  is 
nothing  to  qualify  the  delivery  but  keeping  the  deed  in  the 
hands  of  the  executing  party,  or  to  show  that  he  did  not  intend 
it  to  operate  immediately,  it  is  an  effectual  delivery.     Penna, 
Co.  vs.  Dovey,  64  Pa,  260.     16.  A  voluntary  deed  once  per- 
fixted  cannot  be  revoked  at  pleasure,  although  the  grantor  has 
retained  it  in  his  possession  for  safe  keeping.     Every  deed  is 
presumed  to  have  been  executed,  and,  if  produced  by  the 
grantee,  delivered  on  the  day  it  bears  date.  Pnngle  vs.  PringU^ 
59  Pa«,  281.     17.  The  recording  of  a  deed  is  but  evidence  of 
delivery,  and  is  not  conclusive ;  the  vendee  may  reject  the 
deed,  though  previously  recorded,  if  not  accepted.    Juvenal 
vs.  Jackson,  14  Pa.,  519.     18.  The  signing,  attestation  and 
acknowledgment  of  a  deed  by  the  grantor,  and  the  recording 
of  it,  raises  a  presumption  of  delivery  which  cannot  be  over- 
come by  the  declarations  of  the  grantor  that  it  was  not  deliv- 
ered    Ingles  vs.  Ingles,  150  Pa.,  397.     19.  The  delivery  of 
a  deed  may  be  inferred  from  circumstances  ;  the  actual  manual 
investiture  of  it  need  not  be  proved.     The  signing,  attestation 
and  the  acknowledgment  by  the  grantor,  and  the  recording  of 
it,  2ire  prima  facie  evidence  of  delivery.     Rigler  vs.  Cloud,  14 
Pft.,  361.     20.  If  a  deed  was  delivered  by  the  grantor  to  any 
person  in  his  lifetime  to  be  delivered  to  the  grantee  after  his 
decease,  it  was  a  good  delivery,  upon  the  happening  of  the  con- 
tingency, and  relates  back  so  as  to  divest  the  title  of  the  grantor 
by  relation  from  the   first  delivery.     Stephens  vs.  Huss,  54 
Pft.,  26.     21.  A  deed  executed  by  husband  and  wife,  for 
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lands  of  the  wife,  but  not  delivered  in  her  lifetime,  cannot  pass 
the  estate  as  against  the  heirs  of  the  wife,  by  a  delivery  after 
her  decease.  Shoenberger  vs.  Zook^  34  Pa.,  24.  22.  When 
the  future  delivery  of  a  deed  is  dependent  upon  a  condition 
the  deed  is  an  escrow  ;  when  to  await  the  lapse  of  time  or  a 
contingency,  it  is  the  grantor's  deed  presently,  but  will  not 
take  effect  until  the  second  delivery,  but  then  by  relation  to 
the  first  Stephens  vs.  Rinehart^  72  Pa.,  434.  23.  If  a  deed, 
which  has  been  executed  and  acknowledged  by  the  grantor, 
with  a  blank  for  the  grantee's  name,  be  fraudulently  taken  from 
the  grantor's  house,  and  the  blank  filed  up,  no  title  passes 
thereby,  even  to  a  bona  fide  purchaser  for  valuable  considera- 
tion. A  bona  fide  purchaser  for  a  valuable  consideration  from 
a  fraudulent  grantor  is  protected  by  the  statute  of  frauds ;  such 
fraudulent  conveyances  are  voidable  merely  at  the  instance  of 
the  party  aggrieved.  Though  void  as  to  creditors,  it  is  good 
as  to  the  grantor.  Delivery  is  necessary  to  the  validity  of  a 
deed.  Van  Amrage  vs.  Morton,  4  Wh.,  382.  Arrison  vs. 
Armstead^  2  Pa.,  197. 

XXVII.  Neglect  to  execute,  i  .  Where  the  deed  of 
a  lot  on  which  to  erect  a  church  was  made  to  three  of  the 
subscribers  to  a  fund  for  the  purchase  of  the  lot,  and  one  of 
them  refused  to  join  in  the  execution  of  a  subsequent  deed  to 
the  church  because  some  of  the  subscribers  notified  him  not 
to  do  so,  held,  that  the  conveyance  to  the  three  subscribers 
was  in  trust  for  the  church,  and  the  notice  to  one  of  them  did 
not  justify  him  in  refusing  to  convey.  Neivmyer^s  Appeal,  72 
Pa.,  121.  2.  The  refusal  ofa  vendor's  wife  to  join  in  the  exe- 
cution of  a  deed  will  not  relieve  the  vendor  from  damages  for 
the  breach  of  his  contract  to  convey.  Matthews  vs.  Sharp, 
99  Pa.,  560. 

XXVIII.  Neglect  to  exhibit.  The  plaintiffs  having 
given  evidence  of  a  treasurer's  sale  and  of  diligent  and  fruitless 
search  for  his  deed,  the  record  from  the  prothonotary's  docket 
of  the  acknowledgment  of  the  deed  was  admissible  to  prove 
its  contents.    Kaulvs.  Lawrence,  73  Pa.,  410. 
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XXIX.  Neglect  to  file.  Where  in  an  ejectment  suit, 
the  court  orders  the  defendant  to  execute  and  file  a  deed,  and 
he  bl\s  to  comply  within  the  time  specified,  he  may  be  relieved 
and  additional  time  given  him,  if  the  delay  has  been  occasioned 
by  unavoidable  accident  or  misfortune.  Gordanier  vs.  Billings^ 
77  Pa.,  503. 

XXX.  Neglect  to  include  husband.  The  failure  of 
a  husband  to  join  in  a  deed  executed  by  his  wife,  renders  it 
absolutely  void,  and  his  assent  to  it  is  insufficient.  Ruby's 
Estate^  5  York  Record,  149. 

XXXI.  Neglect  to  mention  consideration.  There 
is  no  indispensable  necessity  that  the  consideration  money 
should  be  contained  in  the  deed  itself.  Proof  maybe  given  of 
consideration.  If  any  consideration  is  mentioned  in  the  deed, 
no  other  consideration  can  be  proven.  The  quantum  of  a 
valuable  consideration  in  a  deed  is  not  regarded  in  law.  The 
question  is  not  whether  the  consideration  be  adequate,  but 
whether  it  be  valuable  and  without  fraud.  A  deed  from  its 
solemnity  imports  a  consideration.  A  voluntary  conveyance 
is  binding  on  the  party  and  all  claiming  under  him.  Hartley 
vs.  McAnuliy,  4  Y.,    95.  Sedvide^  Moore  vs.   Bickkam,  4 

B.,4. 

XXXII.  Neglect    to   note    interlineations.       An 

interlineation,  if  made  after  the  execution  of  a  deed,  will  avoid 
it,  though  in  an  immaterial  point.  Morris  vs.  Vanderen, 
D,,  67.  Moore  vs.  Bickham,  4  B.,  4.  Heffelfinger  vs.  Shutz^  16 
S.  &•  R.,  44.    Jordan  vs.  Stewart,  23  Pa.,  249. 

XXXIII.  Neglect  to  note  erasure.  Though  an 
erasure  does  not  necessarily  avoid  a  deed,  if  it  be  afterwards 
regularly  delivered,  yet  it  causes  suspicion  to  a  subsequent 
purchaser,  renders  the  title  less  marketable,  and  may  expose 
one  to  the  trouble  and  expense  of  producing  proof  of  the  facts. 
Markey  vs.  Swartzlander^  8  W.  &  S.,  176. 

XXXIV.  Neglect  to  produce,  i.  The  contents  of  a 
lost  deed  may  be  proved  by  parol  in  an  action  to  recover  a 

%   charge  on  the  land  created  by  the  deed.     Gorgas  vs.  Hertz^ 
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150  Pa. I  538.  2.  The  contents  of  a  deed  lost,  destroyed  or 
suppressed  may  be  established  by  parol  evidence  in  ejectment, 
when  its  existence  has  first  been  proved.  If  the  jury  be  con- 
vinced of  the  spoliation,  it  is  their  duty  to  infer  everything  in 
favor  of  the  deed  and  against  the  spoiler.  The  existence  of  a 
lost  deed  requires  clear  and  full  proof  DUhl  vs.  Emig,  65 
Pa.,  320. 

XXXV.  Neglect  to  produce  witnesses.  A  deed 
may  be  read  to  the  jury,  if  one  of  two  subscribing  witnesses 
be  dead,  and  his  handwriting  proved,  and  no  such  person 
as  the  other  can  be  found  after  diligent  search.  The  act 
does  not  require  proof  of  the  grantor's  handwriting,  where 
that  of  the  witness  is  proved.  Powers  vs.  McFerran^  2 
S.  &  R.,  44.   Peters  vs.  Condron,  Idem,  80. 

XXXVI.  Neglect  to  properly  acknowledge.  The 
registry  of  a  deed  defectively  proved  or  acknowledged  is  not 
constructive  notice  to  a  subsequent  purchaser.  Heister  vs. 
Fortner,  2  B.,  40.     Stewart  vs.  Freeman^  22  Pa.,  123. 

XXXVI  I.  Neglect  to  properly  sign.  Where,  at  a  treas- 
urer's sale,  the  treasurer  has  omitted  to  sign  the  deed  at  the 
proper  place,  near  the  seal,  but  has  attached  it  to  the  receipt, 
and  has  acknowledged  the  deed  in  open  court,  where  it  has 
been  entered  on  the  records,  the  omission  of  the  signature 
will  not  deprive  the  purchaser  of  compensation  for  improve- 
ments made  on  the  faith  of  such  title.    Liggett  vs.  Long^  19 

Pa.,  499- 

XXXVIII.  Neglect  to  read.  If  a  party  who  can  read 
will  not  read  a  deed  put  before  him  for  execution ;  or  if,  being 
unable  to  read,  will  not  demand  to  have  it  read  or  explained  to 
him,  he  is  guilty  of  supine  negligence,  and  is  not  the  subject 
of  protection.  Greenfield* s Estate,  14  Pa.,  496.  Penna.R.  R, 
vs.  Shay,  82  Pa.,  198.  Klein  vs.  Daney,  3  Northamp- 
ton Co.,  675.     Anthracite  Bldg,  Ass'n  vs.  Lyons,  2  Kulp,  409. 

XXXIX.  Neglect  TO  reconvey.  As  a  general  rule,  where 
there  is  an  executed  contract  to  recover  the  purchase  money 
on  the  ground  of  defect  of  title,  an  action  cannot  be  maintained 
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without  tendering  a  reconveyance.  But  if  the  property,  the  con- 
sideration of  which  is  sought  to  be  recovered,  is  entirely  worth- 
less, there  is  no  duty  to  return  it.  A  condition  in  the  verdict  to 
reconvey  would  do  equity.   Babcock  vs.  Case^  6i  Pa.,  427. 

XL.  Neglect  to  record,  i.  An  unrecorded  deed 
of  land,  more  than  six  months  old,  gives  place  to  a  junior 
recorded  deed.  Clear  and  actual  possession  of  land  under  an 
unrecorded  deed  is  generally  notice  to  a  subsequent  pur- 
chaser. Berg  vs.  Shtpley^  i  6rant|  429.  2.  Where  a  con- 
veyance and  a  judgment  are  entered  on  the  same  day,  frac- 
tions of  a  day  are  admitted  ;  and  the  rule  is,  first  in  order,  first 
in  right.  Clawson  vs,  Eichbaum,  2  6rant|  130.  3.  A  mar- 
ried woman  may  be  estopped  from  claiming  under  an  unre- 
corded deed,  if  she  sees  one  in  possession  and  making 
improvements,  under  a  title  that  is  good  against  any  other 
title  that  she  may  have,  and  has  no  knowledge  of  her  title 
under  such  deed.  Couch  vs.  Sutton,  i  Grant|  1 14.  4.  Where 
two  deeds  are  made  at  different  dates,  from  the  same  grantor 
to  different  persons,  neither  of  which  is  recorded  within  six 
months,  that  which  is  first  recorded  will  take  priority.  Where 
the  deed  first  executed  is  not  recorded,  but  is  recited  in  a 
mortgage  recorded  before  the  second  deed  is  recorded,  the 
recital  of  the  deed  in  the  mortgage  will  not  save  the  mortgage 
as  against  the  second  deed.  Collins  vs.  Aaron,  162  Pa.,  539. 
5.  The  act  of  March  18,  1775,  declares,  that  a  deed  not 
recorded  within  six  months  is  void  against  a  subsequent  pur- 
chaser without  notice.  The  rule  in  equity  is,  that  what  is 
sufficient  to  put  a  purchaser  upon  inquiry  is  good  notice ; 
that  is,  where  one  has  sufficient  information  to  lead  him  to  a 
feet,  he  shall  be  deemed  conusant  of  it.  Correy  vs.  Caxton, 
4  B.,  140.  6.  Purchasers  have  only  a  conditional  title, 
dependent  on  the  honesty  of  their  vendors,  so  long  as  they 
n^lect  to  record  their  deeds.  Collins  vs.  Aaron,  10  Lan- 
caster Review,  214.  7.  If  a  purchaser  of  land  fails  to  record 
his  deed  within  six  months  from  its  date,  and  a  second  pur- 
chaser for  value  and  without  notice,  from  the  same  vendor. 
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places  his  deed  on  record  before  the  deed  of  the  first  purchaser 
is  recorded,  the  title  of  the  second  purchaser  prevails.     Duff 
vs.  Patterson,  159  Pa,,  312.     8.  The  title  of  a  grantee  by  an 
unrecorded  deed,  is  good  against  the  grantor  and  volunteers 
under  him,  and  creditors  have  always  been  considered  volun- 
teers  and  not  purchasers.     Davey  vs.  Ruffel,  i  \   Lancaster 
Review,  59.     9.  Where  two  deeds  are  made  of  different  dates 
from  the  same  grantor  to  different  parties,  neither  of  which  is 
recorded  within  six  months,  that  which  is  first  recorded  will 
take  priority.     Ebner  vs.  Goundie,  5  W.  &  S.,  49.     10.  The 
recording  acts  extend  only  to  purchasers  and  mortgagees,  and 
their  effect  is  to  defeat  an  unrecorded  deed  as  to  subsequent 
purchasers  and  mortgagees  without  notice  of  it,  while  a  cred- 
itor is  not  protected,  but  must  stand  on  the  title  as  it  was  in 
fact  when  his   lien  attached.      Ebberfs  Appeal^  70  Pa.,  82. 
II.  A  mortgagee  is  protected  under  the  law  for  recording 
deeds  against  a  secret  unrecorded  equity  of  which  he  had  no 
notice.     Earnest  vs.  Cuthbertson,  6  W.  K.,  199.     12.  An  unre- 
corded deed  is  null  and  void  as  against  a  bona  fide  purchaser 
of  the  same  land  for  a  valuable  consideration  who  first  places  his 
deed  on  record.  Fries  vs.  Null,  1 54  Pa, ,  5  80.  13.  The  possession 
of  land  such  as  will  dispense  with  the  necessity  of  recording  the 
deed  for  it,  must  be  such  an  occupancy  as  will  afford  a  stranger 
to  the  title  an  opportunity  of  making  the  necessary  inquiry  for  it. 
Green  vs, Drinker,  104  Pa.,  162.     14.  A  deed  duly  executed 
and  acknowledged  by  one  of  several  grantors  is  entitled  to  be 
recorded,  although  the  execution  and  acknowledgment  by 
others  of  them  be  irregular  or  defective.     Gill  vs.  Weston,  1 10 
Pa.,  305.     15.  A  deed  is  in  contemplation  of  law  recorded, 
when  it  is  left  for  record  in  the  recorder's  office,  and  the  record 
cannot  be  lost  by  being  transcribed  by  the  recorder  in  the  wrong 
book.     Glading  vs.  Fricky  88  Pa.,  460.     Clader  vs.  Thomas,  89 
Pa.,  343.     16.  In  contemplation  of  law,  a  deed  or  mortgage  is 
taken  as  recorded  from  the  time  it  is  left  with  the  recorder  of 
deeds  for  that  purpose.    Shebel  vs.  Bryden,  1 14  Pa.,  147.     17. 
When  the  deed  of  the  first  purchaser  remains  unrecorded,  no 
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matter  through  how  many  hands  the  title  of  the  second  pur- 
chaser may  have  passed,  whenever  it  reaches  the  hands  of  one 
who  is  without  notice,  he  is  protected  by  the  statute.  Good  vs. 
Bausntan,  6  W.  K.,  93.  i8.  An  unrecorded  deed  is  null  and 
void,  as  against  a  bona  fide  purchaser  of  the  same  land,  for  a  valu- 
able consideration ;  and  nothing  can  save  it  but  placing  it  on 
record  before  the  second  purchaser  gets  his  deed  there.  Hether- 
ington  vs.  Clark,  30  Pa.,  393.  19.  Under  our  recording  act 
of  March  i8,  1775,  where  a  deed  has  been  executed  and 
acknowledged  within  this  state,  it  is  the  vendee's  duty  to  record 
it  within  six  months,  or  it  will  be  void  as  against  a  bona  fide 
subsequent  purchaser  for  valuable  consideration  without  notice, 
who  records  his  deed  before  the  other  one  is  of  record.  Under 
the  acts  of  March  23,  1819,  and  of  April  14,  1828,  all  deeds 
of  real  estate  within  the  state,  but  executed  before  proper  offi- 
cials outside  of  the  state,  should  be  recorded  here  within  twelve 
months  after  their  execution.  Hultz  vs.  Ackley,  63  Pa.,  142. 
20.  The  simple  record  of  a  deed  is  of  no  effect  as  against  the 
grantor.  Without  any  record  the  deed  is  effective  as  against 
him.  Recording  is  only  to  guard  against  frauds  upon  sub- 
sequent purchasers  or  mortgagees.  Journeay  vs.  Gibson ^  56 
Pa.,  61.  21.  A  deed  duly  proved  or  acknowledged  is  entitled 
to  be  received  in  evidence,  although  never  recorded.  It  is  not 
necessary  to  prove  the  handwriting  of  the  official  taking  the 
acknowledgment.  His  certificate  is  prima  facie  evidence  of 
his  authority  and  his  signature.  Keichline  vs.  Keichline,  54 
Pa.,  75.  22.  The  grantee  of  one  of  the  heirs  of  a  decedent, 
whose  deed  has  not  been  recorded,  is  not  entitled  to  notice  of 
partition  proceedings.  Merklein  vs.  TrapneH,  34  Pa.,  42. 
23.  Notice  at  a  sheriffs  sale  of  an  unrecorded  conveyance 
will  afiect  a  purchaser.  Mayerws.  Shick,  3  Pa.,  242.  24.  Before 
the  recording  act  of  1775,  no  man  was  obliged  to  record  his 
deeds,  and  the  purchaser  was  to  look  to  the  title  at  his  peril. 
A  very  great  defect  it  was  ;  but  so  was  the  law.  Maclay  vs. 
Work,^  B.,  157.  Powers  vs.  McFerran,  2  S.  &  R.,  44. 
25.  The  neglect  of  a  wife  to  record  a  deed  to  property  con- 
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veyed  her  by  her  husband,  was  not  such  laches  as  would  estop 
her  against  a  judgment  creditor  of  her  husband.  Her  title^ 
there  being  no  fraud  in  the  conveyance,  would  prevail  against 
the  judgment,  even  if  such  judgment  had  been  purchased  by 
a  third  person  before  the  deed  was  recorded.  Morris  vs. 
Ziegler^  j\  Pa.,  450.  26.  In  Pennsylvania,  a  deed  of  con- 
veyance which  is  not  recorded  within  six  months  after  its  exe- 
cution, is  null  and  void  as  against  a  subsequent  bona  fide  pur- 
chaser for  a  valuable  consideration,  if  the  deed  to  the  latter 
is  first  recorded.  The  possession  which  affects  a  purchaser 
with  notice  must  be  clear,  open,  notorious  and  unequivocal. 
McBane  vs.  Wilson^  29  Pittsburg  Journal,  63.  27.  By  the 
recording  act  of  1775,  a  deed  not  recorded  within  six  months 
is  declared  to  be  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  a  valuable  consideration,  unless 
recorded  before  the  recording  of  such  subsequent  deed.  Penna. 
Salt  Co.  vs.  Neel,  54  Pa.,  18.  28.  Where  a  grantee  of  land 
neglects  to  record  his  deed,  and  the  original  owner  executes 
another  deed  to  one  who  takes  with  notice  of  the  first  deed, 
a  vendee  of  the  second  grantee,  who  takes  without  notice,  is 
protected.  Phillips  vs.  Stroup,  i  Monaghan,  517.  29.  A 
party  who  derives  title  to  land  under  the  first-recorded  deed 
by  which  it  is  conveyed,  pays  the  purchase  money  and  takes 
and  retains  possession,  without  notice  of  the  existence  of  a 
previous  unrecorded  deed  for  the  same  land  is  in  law  an  inno- 
cent purchaser  for  a  valuable  consideration  without  notice,  and 
is,  with  his  vendees,  protected  by  the  recording  acts  from  all 
claim  under  the  unrecorded  title.  Shaw  vs.  Read,  47  Pa., 
96.  30.  A  deed  is  void  against  subsequent  purchasers  and 
mortgagees,  if  not  recorded  in  proper  time  and  place,  unless 
recorded  before  the  subsequent  ones.  Purchasers  have  only 
a  conditional  title,  dependent  on  the  honesty  of  their  vendors, 
so  long  as  they  neglect  to  record  their  deeds.  Souder  vs. 
Morrow,  33  Pa-i  84.  31.  The  object  of  recording  is  to  give 
public  notice  in  whom  the  title  resides,  so  that  no  one  may  be 
defrauded  by  deceptive  appearance  of  title.  Salter  vs.  Reed,  15 
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Pa,,  260.  Heckermanws.  Hummel,  19  Pa.,  64.  32.  The  mere 
fact  that  a  deed  under  seal  has  never  been  recorded,  will  not 
prevent  it  being  offered  in  evidence.  Shridervs.  Nargau,  1  D., 
68.  33.  Where  a  deed  is  left  for  record  with  the  recorder, 
it  is  his  duty  to  record  it.  The  consequences  of  his  default 
should  not  be  visited  upon  the  owner,  who  had  done  all  that 
the  law  required  in  depositing  the  deed  in  the  office  for  that 
purpose.  Stock-well  vs.  McHenry,  107  Pa.,  245.  34.  A  deed 
made  to  bar  an  estate  tail  is  ineffectual,  if  not  recorded  as 
required  by  the  statute.  Theolog,  Seminary  vs.  Wall^  44  Pa. 
353-  35-  Whatever  puts  a  party  on  inquiry,  amounts  to 
notice,  provided  it  would  lead  to  the  knowledge  of  the  requisite 
feet,  by  the  exercise  of  ordinary  diligence  and  understanding. 
An  intimation  by  one  not  interested  in  the  land  that  another 
title  is  outstanding,  is  not  notice  to  a  purchaser.  Wilson  vs. 
McCuUough,  23  Pa.,  446.  36.  As  to  constructive  notice,  the 
possession  of  one,  either  in  person  or  by  his  tenant,  is  notice 
of  his  unrecorded  title ;  but  the  possession  of  an  intruder 
cannot  be  held  to  be  notice  of  the  title  of  a  stranger.  Wrijght 
vs.  Wood,  23  Pa.,  130. 

XLI.  Neglect  to  reform.  A  deed  may  not  be 
reformed,  unless  there  is  in  the  bill  an  averment  of  fraud, 
accident  or  mistake  in  the  making  of  it.  Hollenback^s  Appeal^ 
121  Pa.,  322. 

XLII.  Neglect  to  rescind.  However  improvident  a 
voluntary  deed  may  be,  even  if  it  convey  the  whole  of  the 
grantor's  property,  a  court  of  equity  will  not  decree  its  recis- 
sion,  where  it  was  the  grantor's  deliberate  act,  who  was  at  the 
time  mentally  sound,  and  it  was  not  the  result  of  actual  fraud 
or  undue  influence  by  the  grantee.  Kelly's  Appeal ,  108 
Pa.,  29. 

XLIII.  Neglect  to  seal.  i.  A  seal  made  with 
the  flourish  of  a  pen  suffices,  and  is  no  longer  questioned. 
Otherwise  the  writing  is  no  specialty.  Taylor  vs.  Glaser, 
2  S.  &  R.,  502.  Long  vs.  Ramsey,  i  S.  &  R.,  73.  Barney 
vs.  Sutton,  2  W.,  31.     Duncan  vs.  Duncan,  i  W.,  327.     2.  It 
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was  held  more  than  one  hundred  years  ago,  that  the  signing  of 
a  deed  was  a  material  part  of  the  execution  thereof,  and  that 
the  seal  had  become  a  mere  form,  and  a  written  or  ink  seal 
was  good.     Miller  vs.  Ruble,  102  Pa.,  400. 

XLIV.  Neglect  to  set  aside.  Equity  will,  upon 
proper  occasions,  intervene  and  set  aside  voluntarily  executed 
deeds,  yet  the  power  to  do  so  should  not  be  lightly  exercised, 
and  is  only  to  be  invoked  when  manifest  justice  requires  it. 
Simon  vs.  Sifnon,  163  Pa.,  292. 

XLV.  Neglect  to  sign.  i.  Signing  by  the  grantor 
is  essential  to  the  validity  of  a  deed  conveying  real 
estate.  At  an  early  day  in  England,  signing  was  not  con- 
sidered essential  to  the  validity  of  a  deed.  A  due  sealing 
thereof  was  deemed  a  sufficient  execution.  This  was  by  rea- 
son of  a  general  inability  to  read  and  write.  Miller  vs.  Ruble^ 
102  Pa.,  395.  2.  In  an  action  to  compel  the  specific 
performance  of  a  contract  for  the  sale  of  land,  the  plaintiff 
cannot  recover  if  the  wife  of  the  defendant  refuses  to  sign 
the  deed.  Hannavs,  Phillips^  i  Grant,  254.  3.  A  court  of 
equity  will  not  aid  in  anything  tending,  even  remotely,  to 
coerce  a  wife  to  relinquish  rights  conferred  on  her  by  law. 
The  law  will  not  permit  a  wife  to  be  coerced  into  a  conveyance 
of  her  interest  in  land  indirectly  through  exemplary  damages 
against  her  husband.  In  an  action  against  the  husband  for 
a  breach  in  not  conveying  land  which  he  had  covenanted  to, 
compensatory  damages  only  are  recoverable.  Burk  vs.  Serrill^ 
80  Pa.,  413. 

Defeasance. 

Neglect  to  record.  Since  the  act  of  June  8,  1881. 
a  written  defeasance  signed  by  the  grantee,  but  unacknowledged 
and  unrecorded,  though  contemporaneous  with  the  execution 
and  delivery  of  a  deed  absolute  on  its  face,  will  not  be  admitted 
to  convert  such  deed  into  a  mortgage.  Sankey  vs.  Hawley 
118  Pa.,  30. 
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Neglect  to  make.  The  statute  of  limitations  begins 
to  run  on  a  due  bill  or  note  payable  on  demand  from  its  date, 
and  not  from  the  time  of  demand.  Andress'  Appeal ,  99  Pa., 
421.     Miln^s  AppecU^  99  Idem,  483. 

Denmrrer. 

I.  Neglect  in  filing,  i.  A  plea  and  demurrer  to  a 
libel  in  divorce  cannot  both  be  put  in  at  the  same  time.  The 
demurrer  will  be  stricken  off.  Ewingvs.  Ewing,  2  Phila.,  371. 
2.  While  it  is  in  the  power  of  the  court  to  permit  the  with- 
drawal of  a  plea  and  the  filing  of  a  demurrer,  yet  such  a 
course  is  contrary  to  the  regular  course  of  pleading,  and 
should  not  be  permitted  to  the  prejudice  of  the  plaintiff. 
FUmmingws,  R.  R.,6  W.  N.,  221. 

II.  Neglect  of  form  or  substance.  A  general 
demurrer  is  only  for  defects  of  substance ;  a  special  demurrer 
for  defects  of  form,  which  must  be  specially  assigned.  A 
party  in  demurring  admits  that  he  has  no  ground  for  denial  or 
traverse.     Comm.  vs.  Cross  Cut  R,  R,,  53  Pa.,  62. 

Dentists. 

Neglect  in  using  chloroform.  A  dentist  in  using 
chloroform  as  an  anaesthetic  agent  is  only  bound  to  look  at 
natural  and  probable  effects.  He  is  not  answerable  for  alleged 
negligence  on  results  arising  from  the  peculiar  condition  or 
temperament  of  the  patient,  of  which  he  had  no  knowledge. 
Bogie  vs.  Wins/ow,  5  Phila.,  136. 

Depositioiis. 

I.  Neglect,  by  erasure  or  interlineation.  An 
erasure  or  interlineation  in  a  deposition,  which  is  shown  to 
have  existed  when  the  commission  was  opened  by  the  pro- 
thonotary,  will  be  presumed  to  have  been  made  with  the  con- 
sent of  the  witness,  when  his  testimony  was  taken.  Wallace 
vs.  McEievy,  2  Grant,  46.  Johnston  vs.  Beckham,  3  Grant,  267. 

II.  Neglect    in    admitting,     i.   Testimony    may    be 
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taken  upon  depositions  anywhere  within  the  state,  but  cannot 
be  used  if  the  witness  hves  within  forty  miles,  unless  the  wit- 
ness has  been  duly  subpcenaed  or  could  not  be  found.  Bibbey 
vs.  Ins,  Co.,  3  Pa.  Dist,  234.  2.  A  party  who  offers  his  own 
deposition  ought  to  be  held  to  stricter  proof  of  the  facts  than 
where  he  offers  the  deposition  of  another  witness.  Keller  vs. 
Labaugh,  i  Pa,  Dist.,  544. 

III.  Neglect  in  certificate,  i.  There  need  not  be  a 
certificate  by  the  justice  at  the  conclusion  of  each  deposition 
taken  by  him.  The  general  caption  and  certificate  of  the 
justice  arc  sufHcient.  Morss  vs.  Palmer,  15  Pa.,  56,  2,  Where 
depositions  were  taken  under  a  rule  of  court,  in  presence  of 
the  parties,  and  the  witnesses  cross-examined,  it  is  not  a  fatal 
defect,  that  the  certificate  of  the  justice  who  took  them  (ailed 
to  recite  that  the  evidence  was  reduced  to  writing  by  him,  nor 
that  it  was  subscribed  in  his  presence  by  the  parties.  It  was 
presumed  this  was  done  until  the  contrary  be  shown.  Winion 
vs.  LiitU,  94  Pa.,  73. 

IV.  Neglect  in  examining  witnesses.  Where  a  com- 
mission has  been  executed  irregularly,  and  the  witnesses 
examined  generally,  and  not  to  the  interrogatories  annexed, 
nor  answering  them  all,  it  will  not  be  received.  MUUrvs. 
Dowdle,  1  T.,  404. 

K  deposition  will  not  be 
-sement  upon  the  commis- 
e  the  commissioner  signed 
public.  Rhees  vs.  Fairckild, 
tificate  was  signed  by  the 
vas  taken,  and  the  initials 
was  held,  that  his  ofHcial 
ficienUy  appeared.   Wright 

If  depositions  taken  in  the 
of  them  must  be  rejected, 
ness    must    be   construed 
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according  to  common  parlance  or  general  understanding.  Cot- 
ton vs.  Huidekoper,  2  P.  &  W.,  152. 

VII.  Neglect  in  name  of  commissioner.  Where  a 
mistake,  though  slight,  is  made  in  the  name  of  the  commis- 
sioner, not  even  idem  sanans,  the  deposition,  on  application, 
will  be  rejected.     Breyfogle  vs.  Beckley^  i6  S.  &  R.,  264. 

VIII.  Neglect  in  notice,     i.  Where  a  rule  of  court 
provided,  that  if  there  was  an  attorney  of  record,  all  notices 
should  be  served  on  him,  except  where  a  statute  or  **  these 
rules"  directed  otherwise;    and  a  prior   rule   required,  that 
notice  of  a  rule  to  take  depositions  should  be  in   writing  and 
served  on  the  adverse  party ;  a  service  of  notice  of  a  rule  upon 
the  attorney  is  not  good,  and  the  depositions  taken  under  the 
rule  are  not  admissible.     Fleming  vs.   Becky  48  Pa.,    309. 
2.  When  a  notice,  under  a  rule  of  court,  is  served  upon  a 
party,  when  it  should  have  been  served  on  his  counsel,  or  vice 
versa,  and  no  objection  is  made  within  a  reasonable  time,  the 
service  is  held  good.     No  such, objection  is  of  weight  against 
a  deposition  when  the  cause  is  called  for  trial.     Helfrich  vs. 
Stem,  17  Pa.,  153.     3.  It  is  sufficient  service  of  notice  of  the 
taking  of  a  deposition,  if  given  to  the  attorney  of  the  party, 
who  acquiesces  in  the  service.  Newlin  vs.  Newlin,  8  S.  &  R., 
41.     Snyder  vs.  Wilt,  15  Pa.,  65.     4.  Where  a  rule  of  court 
requires  service  of  depositions  upon  a  party,  it  will  not  be 
complied  with  by  service  on  his  attorney.     The  mere  fact  that 
the  attorney  does  not  object  to  the  service  of  notice  upon  him 
does  not  waive  such  objection.     Cunningham  vs.  Jordan,  i 
Pa.,  442.  Nash  vs.  Gilkeson,  S  S.  &  R.,  352.  Ives  vs.  Niles,  5 
W.,  324.     5.  Where  plaintiff  and  defendant  reside  in  the  same 
town,  a  copy  of  notice  to  take  depositions  will  not  suffice, 
where  left  with  a  minor  child  of  the  opposite  party  at  his  resi- 
dence and  in  his  absence.  Lemon  vs.  Bishop,  i  P.  &  W.,  485. 
6.  Where  a  suit  has  been  marked  to  another's  use,  notice  to 
the  plaintiff  on  record  of  the  time  and  place  of  taking  a  depo- 
sition is  sufficient  where  he  has  always  appeared  in  the  suit 
in  person  or  by  agent.     Richter  vs.  Selin,  8  S.  &R.,  425. 
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taken  upon  dq>ositions  anywhere  within  the  state,  but  cannot 
be  used  if  the  witness  lives  within  forty  miles,  unless  the  wit- 
ness has  been  duly  subpoenaed  or  could  not  be  found.  Bibbey 
vs.  Ins,  Co,,  3  Pa.  Dist,  234.  2.  A  party  who  offers  his  own 
deposition  ought  to  be  held  to  stricter  proof  of  the  facts  than 
where  he  offers  the  deposition  of  another  witness.  Keller  vs. 
Labaughy  i  Pa.  Dist,  544. 

III.  Neglect  in  certificate,  i.  There  need  not  be  a 
certificate  by  the  justice  at  the  conclusion  of  each  deposition 
taken  by  him.  The  general  caption  and  certificate  of  the 
justice  are  sufficient.  Morss  vs.  Palmer,  15  Pa.,  56.  2.  Where 
depositions  were  taken  under  a  rule  of  court,  in  presence  of 
the  parties,  and  the  witnesses  cross-examined,  it  is  not  a  (atal 
defect,  that  the  certificate  of  the  justice  who  took  them  failed 
to  recite  that  the  evidence  was  reduced  to  writing  by  him,  nor 
that  it  was  subscribed  in  his  presence  by  the  parties.  It  was 
presumed  this  was  done  until  the  contrary  be  shown.  Wintan 
vs.  Little,  94  Pa.,  73. 

IV.  Neglect  in  examining  witnesses.  Where  a  com- 
mission has  been  executed  irregularly,  and  the  witnesses 
examined  generally,  and  not  to  the  interrogatories  annexed, 
nor  answering  them  all,  it  will  not  be  received.  Miller  vs. 
Dowdle,  I  T.,  404. 

V.  Neglect  in  form.  i.  A  deposition  will  not  be 
excluded  merely  because  the  endorsement  upon  the  commis- 
sion was  not  under  seal,  and  because  the  commissioner  signed 
not  as  commissioner,  but  as  notary  public.  Rkees  vs.  Fcdrckild, 
160  Pa.,  SSS.  2.  Where  the  certificate  was  signed  by  the 
party  before  whom  the  deposition  was  taken,  and  the  initials 
"J.  P."  affixed  to  the  signature,  it  was  held,  that  his  official 
character  as  justice  of  the  peace  sufficiently  appeared.  Wright 
vs.  Waters,  32  Pa.,  514. 

VI.  Neglect  in  language.  If  depositions  taken  in  the 
country  were  strictly  scanned,  most  of  them  must  be  rejected. 
Ungrammatical  language   of  a  witness   must    be   construed 
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according  to  common  parlance  or  general  understanding.  Cot- 
Urn  vs.  Huidekoper,  2  P.  &  W.,  152. 

VII.  Neglect  in  name  of  commissioner.  Where  a 
mistake,  though  slight,  is  made  in  the  name  of  the  commis- 
sioner, not  even  idem  sonans,  the  deposition,  on  application, 
will  be  rejected.     Breyfogle  vs.  Beckley^  16  S.  &  R.,  264. 

VIII.  Neglect  in  notice,  i.  Where  a  rule  of  court 
provided,  that  if  there  was  an  attorney  of  record,  all  notices 
should  be  served  on  him,  except  where  a  statute  or  *'  these 
rules "  directed  otherwise ;  and  a  prior  rule  required,  that 
notice  of  a  rule  to  take  depositions  should  be  in  writing  and 
served  on  the  adverse  party  ;  a  service  of  notice  of  a  rule  upon 
the  attorney  is  not  good,  and  the  depositions  taken  under  the 
rule  are  not  admissible.  Fleming  vs.  Beck,  48  Pa.,  309. 
2.  When  a  notice,  under  a  rule  of  court,  is  served  upon  a 
party,  when  it  should  have  been  served  on  his  counsel,  or  vice 
versa,  and  no  objection  is  made  within  a  reasonable  time,  the 
service  is  held  good.  No  such  objection  is  of  weight  against 
a  deposition  when  the  cause  is  called  for  trial.  Helfrich  vs. 
Stem,  17  Pa.,  153.  3.  It  is  sufficient  service  of  notice  of  the 
taking  of  a  deposition,  if  given  to  the  attorney  of  the  party, 
who  acquiesces  in  the  service.  Newlin  vs.  Newlin,  8  S.  &  R., 
41.  Snyder  ws.  Wilt,  15  Pa.,  65.  4.  Where  a  rule  of  court 
requires  service  of  depositions  upon  a  party,  it  will  not  be 
complied  with  by  service  on  his  attorney.  The  mere  fact  that 
the  attorney  does  not  object  to  the  service  of  notice  upon  him 
does  not  waive  such  objection.  Cunningham  vs.  Jordan,  i 
Pa.,  442.  Nash  vs.  Gilkeson,  S  S.  &  R.,  352.  Ives  vs.  Niles,  5 
W.,  324-  5.  Where  plaintiff  and  defendant  reside  in  the  same 
town,  a  copy  of  notice  to  take  depositions  will  not  suffice, 
where  left  with  a  minor  child  of  the  opposite  party  at  his  resi- 
dence and  in  his  absence.  Lemon  vs.  Bishop,  i  P.  &  W.,  485. 
6.  Where  a  suit  has  been  marked  to  another's  use,  notice  to 
the  plaintiff  on  record  of  the  time  and  place  of  taking  a  depo- 
sition is  sufficient  where  he  has  always  appeared  in  the  suit 
in  person  or  by  agent.     Richter  vs.  Selin,  8  S.  &R.,  425. 
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taken  upon  depositions  anywhere  within  the  state,  but  cannot 
be  used  if  the  witness  lives  within  forty  miles,  unless  the  wit- 
ness has  been  duly  subpoenaed  or  could  not  be  found.  Bibbey 
vs.  Ins,  Co.,  3  Pa.  Dist,  234.  2.  A  party  who  offers  his  own 
deposition  ought  to  be  held  to  stricter  proof  of  the  facts  than 
where  he  offers  the  deposition  of  another  witness.  Keller  vs. 
Labaugh,  i  Pa.  Dist,  544. 

III.  Neglect  in  certificate,  i.  There  need  not  be  a 
certificate  by  the  justice  at  the  conclusion  of  each  deposition 
taken  by  him.  The  general  caption  and  certificate  of  the 
justice  are  sufficient.  Morss  vs.  Palmer,  15  Pa.,  56.  2.  Where 
depositions  were  taken  under  a  rule  of  court,  in  presence  of 
the  parties,  and  the  witnesses  cross-examined,  it  is  not  a  fatal 
defect,  that  the  certificate  of  the  justice  who  took  them  failed 
to  recite  that  the  evidence  was  reduced  to  writing  by  him,  nor 
that  it  was  subscribed  in  his  presence  by  the  parties.  It  was 
presumed  this  was  done  until  the  contrary  be  shown.  Winton 
vs.  Little,  94  Pa.,  73. 

IV.  Neglect  in  examining  witnesses.  Where  a  com- 
mission has  been  executed  irregularly,  and  the  witnesses 
examined  generally,  and  not  to  the  interrogatories  annexed, 
nor  answering  them  all,  it  will  not  be  received.  Miller  vs. 
Dowdle,  I  T.,  404. 

V.  Neglect  in  form.  i.  A  deposition  will  not  be 
excluded  merely  because  the  endorsement  upon  the  commis- 
sion was  not  under  seal,  and  because  the  commissioner  signed 
not  as  commissioner,  but  as  notary  public.  Rlues  vs.  Fairchild, 
160  Pa.,  555.  2.  Where  the  certificate  was  signed  by  the 
party  before  whom  the  deposition  was  taken,  and  the  initials 
"J.  P.'' affixed  to  the  signature,  it  was  held,  that  his  official 
character  as  justice  of  the  peace  sufficiently  appeared.  Wright 
vs.  Waters,  32  Pa.,  514. 

VI.  Neglect  in  language.  If  depositions  taken  in  the 
country  were  strictly  scanned,  most  of  them  must  be  rejected. 
Ungrammatical  language   of  a  witness   must    be   construed 
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according  to  common  parlance  or  general  understanding.  Cot- 
ton vs.  Huidekoper,  2  P.  &  W.,  152. 

VII.  Neglect  in  name  of  commissioner.  Where  a 
mistake,  though  slight,  is  made  in  the  name  of  the  commis- 
sioner, not  even  idem  sonans,  the  deposition,  on  application, 
will  be  rejected.     Breyfogle  vs.  Beckley^  16  S.  &  R.,  264. 

VIII.  Neglect  in  notice,  i.  Where  a  rule  of  court 
provided,  that  if  there  was  an  attorney  of  record,  all  notices 
should  be  served  on  him,  except  where  a  statute  or  *' these 
rules "  directed  otherwise ;  and  a  prior  rule  required,  that 
notice  of  a  rule  to  take  depositions  should  be  in  writing  and 
served  on  the  adverse  party  ;  a  service  of  notice  of  a  rule  upon 
the  attorney  is  not  good,  and  the  depositions  taken  under  the 
rule  are  not  admissible.  Fleming  vs.  Beck^  48  Pa.,  309. 
2.  When  a  notice,  under  a  rule  of  court,  is  served  upon  a 
party,  when  it  should  have  been  served  on  his  counsel,  or  vice 
versa^  and  no  objection  is  made  within  a  reasonable  time,  the 
service  is  held  good.  No  such  objection  is  of  weight  against 
a  deposition  when  the  cause  is  called  for  trial.  Helfrich  vs. 
Stem^  1 7  Pa.,  153.  3.  It  is  sufficient  service  of  notice  of  the 
taking  of  a  deposition,  if  given  to  the  attorney  of  the  party, 
who  acquiesces  in  the  service.  Newlin  vs.  Newlin^  8  S.  &  R., 
41.  Snyder \s.  Wi/t,  15  Pa.,  65.  4.  Where  a  rule  of  court 
requires  service  of  depositions  upon  a  party,  it  will  not  be 
complied  with  by  service  on  his  attorney.  The  mere  fact  that 
the  attorney  does  not  object  to  the  service  of  notice  upon  him 
does  not  waive  such  objection.  Cunningham  vs.  Jordan,  i 
Pa.,  442.  Nash  vs.  Gilkeson,  5  S.  &  R.,  352.  Ives  vs.  Niles,  5 
W.,  324.  5.  Where  plaintiff  and  defendant  reside  in  the  same 
town,  a  copy  of  notice  to  take  depositions  will  not  suffice, 
where  left  with  a  minor  child  of  the  opposite  party  at  his  resi- 
dence and  in  his  absence.  Lemon  vs.  Bishop,  i  P.  &  W.,  485. 
6.  Where  a  suit  has  been  marked  to  another's  use,  notice  to 
the  plaintiff  on  record  of  the  time  and  place  of  taking  a  depo- 
sition is  sufficient  where  he  has  always  appeared  in  the  suit 
in  person  or  by  agent.     Richter  vs.  Selin,  8  S.  &R.,  425. 
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taken  upon  depositions  anywhere  within  the  state,  but  cannot 
be  used  if  the  witness  lives  within  forty  miles,  unless  the  wit- 
ness has  been  duly  subpoenaed  or  could  not  be  found.  Bibbey 
vs.  Ins,  Co.,  3  Pa.  Dist,  234.  2.  A  party  who  offers  his  own 
deposition  ought  to  be  held  to  stricter  proof  of  the  facts  than 
where  he  offers  the  deposition  of  another  witness.  Keller  vs. 
Labaugh^  i  Pa.  Dist,  544. 

III.  Neglect  in  certificate,  i.  There  need  not  be  a 
certificate  by  the  justice  at  the  conclusion  of  each  deposition 
taken  by  him.  The  general  caption  and  certificate  of  the 
justice  are  sufficient.  Morss  vs.  Palmer,  15  Pa.,  56.  2.  Where 
depositions  were  taken  under  a  rule  of  court,  in  presence  of 
the  parties,  and  the  witnesses  cross-examined,  it  is  not  a  fatal 
defect,  that  the  certificate  of  the  justice  who  took  them  failed 
to  recite  that  the  evidence  was  reduced  to  writing  by  him,  nor 
that  it  was  subscribed  in  his  presence  by  the  parties.  It  was 
presumed  this  was  done  until  the  contrary  be  shown.  Wintan 
vs.  Little,  94  Pa.,  73. 

IV.  Neglect  in  examining  witnesses.  Where  a  com- 
mission has  been  executed  irregularly,  and  the  witnesses 
examined  generally,  and  not  to  the  interrogatories  annexed, 
nor  answering  them  all,  it  will  not  be  received.  Miller  vs. 
Dowdle,  I  T.,  404. 

V.  Neglect  in  form.  i.  A  deposition  will  not  be 
excluded  merely  because  the  endorsement  upon  the  commis- 
sion was  not  under  seal,  and  because  the  commissioner  signed 
not  as  commissioner,  but  as  notary  public.  Rhees  vs.  Fairchild, 
160  Pa.,  555.  2.  Where  the  certificate  was  signed  by  the 
party  before  whom  the  deposition  was  taken,  and  the  initials 
"J.  P."  affixed  to  the  signature,  it  was  held,  that  his  official 
character  as  justice  of  the  peace  sufficiently  appeared.  Wright 
vs.  Waters,  32  Pa.,  514. 

VI.  Neglect  in  language.  If  depositions  taken  in  the 
country  were  strictly  scanned,  most  of  them  must  be  rejected. 
Ungrammatical  language   of  a  witness   must    be   construed 


IN    PENNSYLVANIA  $0$ 

Depositions —  ConUnued. 

according  to  common  parlance  or  general  understanding.  Cot- 
ton vs.  Huidekoper,  2  P.  &  W.,  152. 

VII.  Neglect  in  name  of  commissioner.  Where  a 
mistake^  though  slight,  is  made  in  the  name  of  the  commis- 
sioner, not  even  idttn  sonans^  the  deposition,  on  application, 
will  be  rejected.     Breyfogle  vs.  Beckley,  16  S.  &  R.,  264. 

VIIL  Neglect  IN  notice,  i.  Where  a  lule  of  court 
provided,  that  if  there  was  an  attorney  of  record,  all  notices 
should  be  served  on  him,  except  where  a  statute  or  "these 
rules  "  directed  otherwise ;  and  a  prior  rule  required,  that 
notice  of  a  rule  to  take  depositions  should  be  in  writing  and 
served  on  the  adverse  party ;  a  service  of  notice  of  a  rule  upon 
the  attorney  is  not  good,  and  the  depositions  taken  under  the 
rule  are  not  admissible.  FUtfung  vs.  Beck^  48  Pa.,  309. 
2.  When  a  notice,  under  a  rule  of  court,  is  served  upon  a 
party,  when  it  should  have  been  served  on  his  counsel,  or  vice 
versa^  and  no  objection  is  made  within  a  reasonable  time,  the 
service  is  held  good.  No  sueh  objection  is  of  weight  against 
a  deposition  when  the  cause  is  called  for  trial.  Helfrich  vs. 
Stem^  17  Pa.,  153.  3.  It  is  sufficient  service  of  notice  of  the 
taking  of  a  deposition,  if  given  to  the  attorney  of  the  party, 
who  acquiesces  in  the  service.  Newlin  vs.  Newlin,  8  S.  &  R., 
41.  Snydervs.  Wilt,  15  Pa.,  65.  4.  Where  a  rule  of  court 
requires  service  of  depositions  upon  a  party,  it  will  not  be 
complied  with  by  service  on  his  attorney.  The  mere  fact  that 
the  attorney  does  not  object  to  the  service  of  notice  upon  him 
does  not  waive  such  objection.  Cunningham  vs.  Jordan,  i 
Pa.,  442.  Nash  vs.  Gilkeson,  5  S.  &  R.,  352.  Ives  vs.  Niles,  5 
W.,  324-  5.  Where  plaintiff  and  defendant  reside  in  the  same 
town,  a  copy  of  notice  to  take  depositions  will  not  suffice, 
where  left  with  a  minor  child  of  the  opposite  party  at  his  resi- 
dence and  in  his  absence.  Lemon  vs.  Bishop,  i  P.  &  W.,  485. 
6.  Where  a  suit  has  been  marked  to  another's  use,  notice  to 
the  plaintiff  on  record  of  the  time  and  place  of  taking  a  depo- 
sition is  sufficient  where  he  has  always  appeared  in  the  suit 
in  person  or  by  agent.     Richter  vs.  Selin,  8  S.  &R.,  425. 
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taken  upon  depositions  anywhere  within  the  state,  but  cannot 
be  used  if  the  witness  lives  within  forty  miles,  unless  the  wit- 
ness has  been  duly  subpoenaed  or  could  not  be  found.  Bibbey 
vs.  Ins,  Co.,  3  Pa.  Dist,  234.  2.  A  party  who  offers  his  own 
deposition  ought  to  be  held  to  stricter  proof  of  the  facts  than 
where  he  offers  the  deposition  of  another  witness.  Keller  vs. 
Labaugk,  i  Pa.  Dist,  544. 

III.  Neglect  in  certificate,  i.  There  need  not  be  a 
certificate  by  the  justice  at  the  conclusion  of  each  deposition 
taken  by  him.  The  general  caption  and  certificate  of  the 
justice  are  sufficient.  Morss  vs.  Palmer,  15  Pa,,  56.  2.  Where 
depositions  were  taken  under  a  rule  of  court,  in  presence  of 
the  parties,  and  the  witnesses  cross-examined,  it  is  not  a  fatal 
defect,  that  the  certificate  of  the  justice  who  took  them  failed 
to  recite  that  the  evidence  was  reduced  to  writing  by  him,  nor 
that  it  was  subscribed  in  his  presence  by  the  parties.  It  was 
presumed  this  was  done  until  the  contrary  be  shown.  WitUan 
vs.  Little,  94  Pa.,  73. 

IV.  Neglect  in  examining  witnesses.  Where  a  com- 
mission has  been  executed  irregularly,  and  the  witnesses 
examined  generally,  and  not  to  the  interrogatories  annexed, 
nor  answering  them  all,  it  will  not  be  received.  Miller  vs. 
Dowdle,  I  T.,  404. 

V.  Neglect  in  form.  i.  A  deposition  will  not  be 
excluded  merely  because  the  endorsement  upon  the  commis- 
sion was  not  under  seal,  and  because  the  commissioner  signed 
not  as  commissioner,  but  as  notary  public.  Rhees  vs.  Fairchild, 
160  Pa.,  555.  2.  Where  the  certificate  was  signed  by  the 
party  before  whom  the  deposition  was  taken,  and  the  initials 
"J.  P."  affixed  to  the  signature,  it  was  held,  that  his  official 
character  as  justice  of  the  peace  sufficiently  appeared.  Wright 
vs.  Waters,  32  Pa.,  514. 

VI.  Neglect  in  language.  If  depositions  taken  in  the 
country  were  strictly  scanned,  most  of  them  must  be  rejected 
Ungrammatical  language   of  a  witness   must    be   construed 
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according  to  common  parlance  or  general  understanding.  Cot- 
ton vs.  Huidekoper,  2  P.  &  W.,  152. 

VII.  Neglect  in  name  of  commissioner.  Where  a 
mistake,  though  slight,  is  made  in  the  name  of  the  commis- 
sioner, not  even  idem  sonans,  the  deposition,  on  application, 
will  be  rejected.    Breyfogle  vs.  Beckley^  16  S.  &  R.,  264. 

VIII.  Neglect  IN  notice,  i.  Where  a  lule  of  court 
provided,  that  if  there  was  an  attorney  of  record,  all  notices 
should  be  served  on  him,  except  where  a  statute  or  *'  these 
rules  "  directed  otherwise ;  and  a  prior  rule  required,  that 
notice  of  a  rule  to  take  depositions  should  be  in  writing  and 
served  on  the  adverse  party ;  a  service  of  notice  of  a  rule  upon 
the  attorney  is  not  good,  and  the  depositions  taken  under  the 
rule  are  not  admissible.  Fleming  vs.  Beck^  48  Pa.,  309. 
2.  When  a  notice,  under  a  rule  of  court,  is  served  upon  a 
party,  when  it  should  have  been  served  on  his  counsel,  or  vice 
versa,  and  no  objection  is  made  within  a  reasonable  time,  the 
service  is  held  good.  No  such, objection  is  of  weight  against 
a  deposition  when  the  cause  is  called  for  trial.  Helfrich  vs. 
Stem,  1 7  Pa.,  153.  3.  It  is  sufficient  service  of  notice  of  the 
taking  of  a  deposition,  if  given  to  the  attorney  of  the  party, 
who  acquiesces  in  the  service.  Newlin  vs.  Newlin,  8  S.  &  R., 
41.  Snyder  ws.  Wilt,  15  Pa.,  65.  4.  Where  a  rule  of  court 
requires  service  of  depositions  upon  a  party,  it  will  not  be 
complied  with  by  service  on  his  attorney.  The  mere  fact  that 
the  attorney  does  not  object  to  the  service  of  notice  upon  him 
does  not  waive  such  objection.  Cunningham  vs.  Jordan,  i 
Pa.,  442.  Nash  vs.  Gilkeson,  5  S.  &  R.,  352.  Ives  vs.  Niles,  5 
W.,  324-  5.  Where  plaintiff  and  defendant  reside  in  the  same 
town,  a  copy  of  notice  to  take  depositions  will  not  suffice, 
where  left  with  a  minor  child  of  the  opposite  party  at  his  resi- 
dence and  in  his  absence.  Lemon  vs.  Bishop,  i  P.  &  W.,  485. 
6.  Where  a  suit  has  been  marked  to  another's  use,  notice  to 
the  plaintiff  on  record  of  the  time  and  place  of  taking  a  depo- 
sition is  sufficient  where  he  has  always  appeared  in  the  suit 
in  person  or  by  agent.     Richter  vs.  Selin,  8  S.  &R.,  425. 
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7.  A  deposition  taken  under  a  rule  of  court,  without  notice  to  the 
opposite  party,  cannot  be  read  in  evidence,  though  a  person  hav- 
ing an  interest  in  the  subject  of  the  dispute  attend  and  cross- 
examine  the  witness.  Vincent  ys.  Huffy  4  S.  &  R.,  298.  8.  A 
third  person,  who  is  the  party  really  affected  by  the  testimony, 
the  defendant  in  the  present  case  being  merely  a  stakeholder, 
should  receive  notice  of  the  taking  of  a  deposition,  otherwise, 
on  application,  it  will  be  rejected.  Nicholson  vs.  Eichelberger^  6 
S.  &  R.,  546.  9.  A  commission  to  two  persons  to  examine  wit- 
nesses cannot  be  executed  by  one,  without  notice  to  the  commis- 
sioner of  the  other  party.  Hoofnagle  vs.  Bering^  i  T.,  302. 
10.  Where  the  notice  was  misdirected,  although  sent  to  the 
proper  party,  it  would  naturally  mislead ;  and  a  deposition 
taken  in  pursuance  of  such  notice  will  not  be  received  in  evi- 
dence. Adams  vs.  Boston,  6  W.,  456.  11.  Depositions, 
taken  under  a  commission,  are  not  received  in  evidence,  where 
notice  of  filing  the  interrogatories  were  not  served  on  the 
adverse  party  at  least  fifteen  days  before  issuing  the  conmiis- 
sion.  Coxe  vs.  Ewing,  4  T.,  429.  12.  If  a  deposition  be 
taken  under  a  rule  in  a  cause,  and  notice  be  not  given  or  irreg- 
ularly given,  it  cannot  be  received.  In  such  case  it  would 
virtually  be  an  ex  parte  affidavit  only.  Bank  vs.  WkUehilly  16 
S.  &    R.,  91.       Grant    vs.  Seitinger,    2    P.  &  W.,   526. 

13.  Under  the  rules  of  the  court  of  Allegheny  county,  notice 
of  taking  a  deposition  may  be  read  and  delivered  to  the  party, 
or,  in  his  absence,  to  a  member  of  his  family  at  his  dwelling. 
Campbell  \s.  Skrum,  3  W.,  60.     Snyder  vs.  Wilt,  15  Pa.,  65. 

14.  Two  days*  notice  of  taking  depositions  is  not  a  reasonable 
time  in  the  country.      Hamilton  vs.  McGuire,  2  S.  &  R.,  478. 

15.  A  party  who  attends  and  cross-examines  witnesses  on  a 
short  rule  to  take  depositions,  waives  all  objections  to  the  suffi- 
ciency of  the  notice.      McCortnick  vs,  Irwin,  35    Pa.,  iii. 

16.  The  admissibility  of  a  deposition  objected  to  on  the  ground 
of  defect  of  notice  may  be  left  to  the  discretion  of  the  court, 
which  if  satisfied  that  the  party  was  not  misled  by  the  notice, 
will  receive   the    deposition.      Gibson  vs.  Gibson,  20  Pa.,  9. 
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17.  Notice  to  take  depositions  under  a  rule,  on  three  con- 
secutive days,  held  good,  there  being  many  witnesses ;  the 
notice  indicating  that  the  examination  would  be  commenced 
on  the  first  day,  and  continue  during  the  specified  period. 
Phillips  vs.  BoweUy  2  Pa.,  20.  Waugh  vs.  Skunk,  20  Pa,, 
130.  18.  A  notice  that  a  deposition  would  be  taken  at  the 
office  of  Joseph  Stormer,  Esq.,  in  a  certain  township,  is  admis- 
sible if  taken  before  Joseph  Sterner,  unless  it  be  shown  that 
two  parties  live  there  with  these  respective  names.  Sample  vs. 
Robb,  16  Pa.,  305.  19.  Where  a  rule  of  court  directs,  that 
notice  of  taking  depositions  must  have  a  copy  of  rule  prefixed, 
depositions  taken  "  in  pursuance  of  a  rule  of  court,''  without  a 
copy  of  the  rule  prefixed,  will  not  be  received.  Notice  that 
depositions  would  be  taken  before  A,  or  some  other  person 
competent  to  administer  oaths  will  suffice,  even  if  the  depo- 
sitions be  taken  before  B,  provided  they  were  written  at  the 
time  and  place  mentioned  in  the  notice.  Alexander  vs.  Alex- 
ander, 5  Pa.,  277.  20.  A  deposition  taken  upon  an  unsigned 
and  hence  unauthenticated  notice,  though  it  be  regularly 
served  on  the  opposite  party,  cannot  be  read  in  ^evidence. 
McDonald  vs.  Adams,  7  W.  &  S.,  371.  21.  Under  rules  of 
court,  providing  that  depositions  taken  in  a  cause  shall  not  be 
read  unless  notice  be  given  of  their  filing,  depositions  may  be 
rejected  at  the  trial,  if  no  such  notice  was  given.  Ewing  vs. 
Alcorn,  40  Pa.,  493.  22.  A  deposition  is  not  to  be  rejected, 
because  notice  of  filing  it  was  not  given  as  required  by  rule 
of  court,  where  the  objections  to  it  would  not  have  availed 
had  exceptions  been  taken  within  the  time  prescribed.  Hagey 
vs.  Detweiler,  35  Pa.,  409. 

IX.  Neglect  in  objecting  thereto.  Where  part  of  a 
deposition  is  admissible,  an  objection  to  the  whole  paper  will 
not  be  sustained.  The  objection  should  be  confined  to  the 
inadmissible  portion  only,  thus  giving  the  adverse  party  the 
right  of  waiving  the  reading  of  such  part.  Atchison  vs. 
McCuUoch,  5  W.,  14.     Henry  vs.  Comm.,  107  Pa.,  361. 

X.  Neglect  in  swearing  a  witness.   Where  a  deposition 
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had  been  reduced  to  writing  by  a  witness  before  he  was  sworn, 
it  is  incompetent  evidence.  McEntire  vs.  Henderson,  i  Pa-, 
402.  Hill  vs.  Meyers^  43  Pa.,  170.  Stonebreaker  vs.  Short, 
8  Pa.,  155. 

XL  Neglect  in  taking,  i.  A  deposition  will  not  be 
received,  which  is  the  handwriting  of  the  party  calling  the 
witness,  or  of  his  agent  or  attorney,  unless  consented  to  by 
the  opponent  who  was  present.  Patterson  vs.  Patterson,  2 
P.  &  W.,  200.  Addleman  vs.  Masterson,  i  P.  &  W.,  454. 
Bank  vs.  Woods,  1 1  Pa.,  99.  2.  A  rule  to  take  the  deposi- 
tions of  witnesses  before  any  justice,  on  ten  days*  notice 
will  not  authorize  the  taking  of  depositions  in  another  county 
Reese  vs.  Warren,  i  Browne,  255.  3.  Depositions  taken  in 
violation  of  a  rule  of  court  will  be  suppressed.  First  National, 
Bank  vs.  Brodhead,  Lehigh  Valley  Rep.,  383.  4.  Where  it 
appears  by  positive  proof  that  a  deposition  has  not  been  taken 
according  to  the  notice,  it  shall  be  overruled.  Whitehill  vs. 
Lousey,  i  Y.,  109.  5.  A  deposition  taken  ex  parte,  under  a 
rule  of  court,  after  the  hour  named  in  the  rule,  cannot  be  read 
in  evidence  unless  the  opposite  party  had  notice  and  did  not 
attend  at  the  hour  appointed.  Bachman's  Case,  2  B.,  72. 
Hamilton  vs.  Menor,  2  S.  &  R.,  20.  6.  If  depositions  be 
taken  at  a  different  place  from  the  locality  designated,  they 
are  not  evidence  in  the  absence  of  the  other  party.  The 
appearance  of  the  adverse  party  cures  every  defect  of  notice. 
SeUn  vs.  Snyder,  7  S.  &  R.,  166.  Vickroy  vs.  Skelley,  14 
S.  &  R.,  372.  7.  A  deposition  drawn  up  privately  by  an 
attorney  from  the  mouth  of  the  witness,  and  afterwards  sworn 
to  before  a  justice,  under  a  rule  to  take  depositions,  is  not 
admissible  in  evidence.  The  counsel  of  the  party  producing 
the  witness  is  the  last  person  who  should  be  permitted  to 
draw  the  deposition,  as  he  would  be  disposed  to  favor  his 
client.  Summers  vs.  McKim,  12  S.  &  R.,  410.  Swearing-en 
ws.  Pendleton,  3  P.  &  W.,  41.  8.  A  written  interrogatory, 
which  distinctly  indicates  to  the  witness  the  answer  desired 
by  the  questioner,  is  leading,  and  an  answer  to  it  cannot  be 
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read  in  evidence.  Summers  vs.  Wallace ^  9  W.,  161.  9.  The 
testimony  must  be  orally  delivered  before  the  examiner,  in  a 
r^^lar  course  of  judicial  examination,  and  reduced  to  writing 
by  him  or  by  some  person  with  his  authority.  Carmalt  vs. 
Posty  8  W.,  406.  10.  A  deposition,  written  by  the  agent  of 
the  party  or  his  wife,  not  in  the  presence  of  the  justice,  and 
afterwards  sworn  to,  cannot  be  read  in  evidence.  Grayson  vs. 
Bannan,  8  W.,  524.  11.  The  mere  fact  that  the  handwriting 
in  the  body  of  the  deposition  does  not  appear  to  be  that  of 
the  justice  of  the  peace  before  whom  it  is  certified  it  was 
taken,  without  proof  of  irregularity  arising  from  the  certificate, 
is  held  insufficient  to  exclude  it  jRiper  vs.  W/ii/e,  56  Pa.,  94. 
Crossgrove  vs.  Himmelrich,  54  Pa.,  203.  12.  A  deposition 
not  taken  in  accordance  with  the  rules  of  court  is  not  evidence. 
Rambler  ws,  Tryon,  7  S.  &  R.,  90. 

XII.  Neglect  of  jurat  and  filing,  i.  It  is  a  fatal 
omission  to  neglect  appending  the  jurat  to  a  deposition. 
Interrogatories  must  be  fi*amed  in  the  form  prescribed  by  the 
equity  rules.  Depositions  taken  under  a  commission  will  not 
be  suppressed  merely  because  they  have  not  been  returned 
and  filed  within  the  time  limited  by  rule  of  court,  where  the 
omission  to  make  the  return  has  resulted  from  a  mistake  of 
the  commissioner.  Smith  vs.  Cokefair,  2  Northampton  Co., 
170,  172.  2.  The  not  appending  the  jurat  or  the  not  signing 
the  deposition  is  not  such  an  omission  as  would  render 
the  deposition  inadmissible  on  the  trial  in  court.  Kellow  vs. 
Jory^  I  Northampton  Co.,  341.  Contra ^  Smith  vs.  Cokefair, 
Lehigh  Valley  Rep.,  147. 

XIII.  Neglect  of  witness  to  be  present.  Under 
special  circumstances,  the  court  may  allow  the  testimony  of  a 
witness  to  be  taken  in  a  different  county  from  the  one 
where  the  examiner  resides.  Prevost  vs.  Gorrell^  7  W.  N.,  264. 

XIV.  Neglect  to  accept.  On  a  rule  for  a  new  trial, 
the  court  rejected  the  depositions  of  witnesses,  taken  imme- 
diately after  the  trial,  produced  to  explain  and  qualify  the  evi- 
dence they  gave  at  the  trial.  Herr  vs.  Sloughy  2  Browne,  1 1 1. 
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XV.  Neglect  to  administer  oath.  A  deposition  is 
not  admissible  in  evidence,  if  it  appear  that  the  witness  was 
not  sworn  until  after  his  testimony  was  reduced  to  writing. 
But  if  no  objection  was  made  before  the  justice,  it  will  be 
deemed  waived.     Armstrong  vs.  Burrows^  6  W.,  266. 

XVI.  Neglect  to  attend  examination.  It  is  not 
requisite  that  the  adverse  party,  or  any  person  in  his  behalf, 
shall  attend  before  the  officer  taking  a  deposition,  to  cross- 
examine.     TUghman  vs.  Fisher ^  9  W.,  441. 

XVII.  Neglect  to  attach  exhibit.  A  paper  pinned 
to  a  deposition,  not  referred  to  in  it,  and  without  evidence  that 
it  had  been  attached  by  the  justice,  is  not  an  exhibit  sufficiently 
identified  to  be  admissible  in  evidence.  Susquehanna  Coal  Co. 
vs.  Quick,  61  Pa.,  328. 

XVIII.  Neglect  to  conclude.  If  a  witness  be  in  so 
weak  a  condition  as  to  preclude  his  cross-examination,  his 
deposition  should  not  be  admitted.  Pringle  vs.  Pringle,  59 
Pa.,  281. 

XIX.  Neglect  to  cross-examine,  i.  A  deposition 
was  taken  ex  parte ^  but  with  notice,  on  a  rule  to  open  judg- 
ment. On  the  trial  of  the  case  the  witness  was  alive  and  in 
the  state.  Held,  that  the  deposition  was  admissible.  Riegel 
vs.  Wilson,  60  Pa.,  388.  2.  A  reasonable  time  must  always  be 
given  for  cross-examination  or  the  testimony  should  be 
rejected.  Where  a  notice  was  given  that  depositions  would 
be  taken  between  8  a.  m.  and  up.  m.,  proof  that  the  deposi- 
tions were  closed  at  8.30  p.  m.,  the  justice  asserting  that  no 
one  appeared  to  cross-examine,  held,  that  a  reasonable  time 
had  been  given  for  that  purpose.  Bigoney  vs.  Stewart,  68 
Pa.,  318. 

XX.  Neglect  to  file.  i.  Depositions  taken  under  a 
rule  of  court  belong  to  neither  party,  but  are  for  the  use  of 
both,  and  should  be  filed  in  the  prothonotary's  office.  When 
so  filed,  they  may  be  read  in  evidence  by  either  party  if 
otherwise  competent.  Lour  vs.  Vandemark,  4  Kulp,  425. 
4  Lancaster  Review,  405.     Smith  vs.  Austin,  4  Brewster  89. 
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2.  Upon  the  trial  of  a  cause,  the  deposition  of  a  witness  taken 
under  a  rule,  will  not  be  permitted  to  be  read  which  has  not 
been  filed.  Wilson  vs.  Leech,  3  Clark,  579.  3.  The  court 
will  not  allow  depositions  to  be  filed  merely  that  they  may 
become  part  of  the  record,  and  the  unsuccessful  party  liable  to 
the  cost  of  taking  them.  Ass'nws,  Goldbeck,  12  W.  N.,  533. 
4.  All  depositions  of  witnesses  under  a  rule  of  court  to  be 
read  in  evidence  on  the  trial  of  a  cause,  like  the  depositions  of 
witnesses  taken  under  a  commission,  must  be  filed  with  the 
prothonotary.  Bennett  vs.  Williams,  57  Pa.,  405.  5.  Depo- 
sitions should  be  filed  as  soon  as  read,  as  they  then  belong  to 
the  court.  O'Connor  vs.  Weeks^  lo  W.  N.,  372.  6.  Where 
a  rule  of  court  requires  depositions  to  be  filed  within  a  reason- 
able time,  and  they  are  not  filed  before  the  day  fixed  for  trial, 
whereby  the  case  is  postponed,  but  are  filed  immediately  there- 
after, they  will  be  deemed  in  time  at  the  subsequent  trial  of 
the  cause.  Andrim  vs.  Sturges,  9  Pa.,  275.  7.  If  deposi- 
tions are  used  in  argument  before  the  court,  they  must  be  filed. 
Rogers  vs.  Gilmore^  13  W.  N.,  193.  8.  The  rule  or  practice 
that  requires  the  filing  of  depositions  in  court,  is  for  the  protec- 
tion of  the  adverse  party ;  if  he  assents  to  their  retention  else- 
where, the  court  will  not  interfere.  Pepper's  Estate,  34 
W.  N.,  65. 

XXI.  Neglect  to  object  to.  i.  Objections  to  the 
admission  in  evidence  of  depositions,  because  there  is  not 
appended  to  them  a  formal  jurat,  and  because  an  interrogatory 
therein  is  not  according  to  law,  will  not  be  considered,  where 
the  complainant  has  not  complied  with  the  rules  of  court  as 
to  the  time  and  manner  of  excepting.  Marsh  vs.  Nordyke,  2 
Monaghan,  495.  2.  An  objection  to  a  commission  should 
be  made  at  an  early  period.  It  should  not  be  delayed,  until 
the  defendant  offers  it  in  evidence.  In  the  present  case,  it 
was  moved  for  in  court,  notice  of  it  was  given,  and  a  copy  of 
interrc^ratories  duly  served  on  the  opposite  party  without 
objection  by  him.  Hook  vs.  Hack?tey,  16  S.  &  R.,  389. 
Hoffman  vs.  Kissinger,  I  W.  &  S.,   279.     3.  It  is  too  late 
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to  object  at  the  trial  to  an  answer  in  a  deposition,  that 
the  interrogatory  was  a  leading  one.  It  should  be  objected 
to  when  put.  Strickler  vs.  Todd,  lo  S.  &  R.,  63. 
4.  Where  a  deposition  has  been  taken  and  filed  in  the  cause» 
cither  party  may  give  it  in  evidence.  If  the  party  at  whose 
instance  it  was  taken  declines  to  read  it,  the  opposite  party 
may,  at  his  option,  call  for  its  production  as  evidence  in  his 
behalf.     O* Connor  vs.  Iron  Mountain  Co.,  56  Pa.,  234. 

XXII.  Neglect  to  produce.  A  deposition  is  but 
secondary  evidence.  Oral  testimony  is  immeasurably  superior  to 
written,  and  the  advantage  of  the  presence  of  a  witness  before  a 
jury,  is  such  that  nothing  ought  to  deprive  a  party  but  absolute 
necessity,  physical  or  moral.  A  copy  of  an  alleged  lost  depo- 
sition will  not  be  received,  no  account  being  given  of  the 
original,  or  the  copy  being  clearly  proven.  Pipher  vs.  Lodge, 
16  S.  &  R.,  214. 

XXIII.  Neglect  to  produce  witness.  A  deposition 
taken  in  a  former  suit  between  the  same  parties  may  be  given 
in  evidence,  where  the  witness  is  living  and  out  of  the  state. 
Carpenter  vs.  Groff,  5  S.  &  R.,  165.  Magill  vs.  Kauffman, 
4  S.&R.,  320. 

XXIV.  Neglect  to  propound  interrogatories.  A  dep- 
osition will  not  be  received,  unless  it  appear  that  all  the  inter- 
rogatories and  cross-interrogatories  filed  had  been  propounded 
to  the  witness  by  the  commissioner  in  the  absence  of  one 
of  the  parties  to  the  suit,  who  had  filed  such  questions.  A 
general  answer  to  all  the  cross-interrogatories  will  not  suffice. 
Wither  vs.  Gillespie,  7  S.  &  R.,  10. 

XXV.  Neglect  to  read.  i.  A  party  who  oflTers  in 
evidence  a  deposition  taken  on  his  behalf,  must  read  the  whole, 
and  cannot  select  portions  and  omit  others,  on  the  ground  that 
the  parts  omitted  are  rebutting  evidence.  The  irregularity  is 
not  cured  by  an  offer  made  by  counsel  in  summing  up  to  read 
such  parts  as  he  had  omitted.  If  the  court,  on  hearing  the 
deposition  read,  deems  a  part  of  it  irrelevant,  it  may  omit  it, 
but  this  is  the  duty  of  the  court,  not  the  privilege  of  the  party. 
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Ins,  Co.  vs.  Knight,  6  Wh.,  327.  Logan  vs.  McGinnis,  12  Pa,, 
32.  Breyfogle  vs.  Btukley^  16  S.  &  R.,  264.  Pittsburg  & 
Bimdngham  R,  W.  Co.  vs.  Boyd,  4  Pennypacker,  no.  2.  If 
the  court  allow  a  party  to  take  out  a  portion  of  the  deposition 
and  part  of  a  sentence,  leaving  what  remains  convey  a  different 
meaning,  it  is  error.  Miles  vs.  Stevens,  3  Pa.,  22.  3.  If  a 
deposition  be  taken  by  one  party,  it  is  competent  for  the  other 
to  read  such  parts  as  tend  to  prove  his  case,  leaving  to  the 
former  party  the  right  to  read  the  other  parts,  if  they  be  legal 
evidence  for  him.     Calkoun  vs.  Hays,  8  W,  &  S.,  127. 

XXVI.  Neglect  to  retain  them  by  prothonotary. 
The  habit  of  counsel  of  keeping  possession  of  depositions, 
taken  by  rule  of  court,  not  by  commission,  as  if  they  belonged 
to  them,  is  censurable.  The  depositions  belong  to  neither 
party,  but  are  for  the  use  of  both,  and  should  be  promptly 
delivered  to  the  prothonotary  as  soon  as  taken.  Nussear  vs. 
Arnold,  13  S.  &R.,  327. 

XXVII.  Neglect  to  specify  objections.  When  objec- 
tions are  taken  to  the  entire  deposition,  a  general  objection  is 
good ;  but  when  a  part  only  is  exceptionable,  the  exceptional 
part  should  be  specified ;  for  on  a  general  objection,  if  any  part 
of  the  deposition  be  evidence,  the  supreme  court  will  not 
reverse.     Peters  vs.  Horbach.  4  Pa.,  136. 

XXVIII.  Neglect  to  subscribe.  It  is  not  necessary 
that  the  deposition,  taken  under  a  commission,  should  be  sub- 
scribed by  the  witnesses.  It  is  enough,  if  it  appear  in  the  body 
of  the  certificate,  that  they  were  sworn.  Morss  vs.  Palmer,  1 5 
Pa.,  56.     Moulson  vs.  Hargrove,  i  S  &  R.,  201. 

XXIX.  Neglect  to  take,  i  .  In  this  case,  a  continuance 
was  asked  for  on  the  ground  of  the  absence  of  a  material  wit- 
ness who  was  domiciled  in  another  state.  Held,  that  the 
defendant  was  guilty  of  laches  in  having  made  no  effort  to  take 
the  testimony  of  the  witness,  and  the  continuance  will  be 
refused.  Clark  vs.  Cochran,  i  Miles,  282.  McGuigan  vs. 
Snvayne,  i  W.  N.,  41.  2.  Where  a  rule  of  court  provides,  that 
ten  days'  notice  must  be  given  of  the  entry  of  a  rule  to  take 
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depositions  to  be  read  on  the  trial  of  a  cause,  depositions  are 
not  admissible  in  evidence  where  no  rule  was  entered  for  taking 
them.     Travis  vs.  Brown,  43  Pa.,  10. 

XXX.  Neglect  to  use.  The  expense  of  the  deposition 
of  a  witness  who  resides  in  New  Jersey,  but  does  business  in 
Philadelphia,  but  who  appeared  and  testified  at  the  trial,  the 
deposition  not  being  used  or  filed  until  afterwards,  cannot  be 
taxed  among  the  costs.     Ashcrcft  vs.  Ins.  Co.^  17  Phila.,  178. 

Desertion. 

I.  Neglect  in  forum  of  action,  i.  Where  a  wife 
leaves  the  domicil  of  her  husband  for  his  neglect  to  provide 
for  her  and  moves  into  another  county,  she  cannot  there  sue 
her  husband  for  desertion.  The  domicil  of  the  husband  is  the 
domicil  of  the  wife,  and  the  courts  of  the  county  in  which  the 
desertion  took  place  have  the  sole  jurisdiction.  Comm.  vs. 
Douglass,  32  Pittsburg  Journal,  368.  2  Lancaster  Review, 
179.  2.  Where  the  husband  had  his  domicil  in  Delaware, 
deserted  his  wife  in  Massachusetts,  and  was  arrested  on 
the  charge  of  desertion  in  Pennsylvania,  held,  that  the  court 
had  no  jurisdiction.  Comm,  vs.  Badey,  Leg.  Gaz.  Report, 
87.  3.  To  enable  the  guardians  of  the  poor  to  proceed 
against  a  husband  for  desertion  under  the  act  of  1836, 
upon  the  complaint  of  the  wife,  she  must  have  a  settlement 
within  the  district ;  and  she  can  have  no  such  settlement  here 
if  the  husband's  domicil  be  in  another  state.  To  enable  the 
wife  to  proceed  against  the  husband  for  the  same  cause  under 
the  act  of  1867,  the  act  of  desertion  must  have  been  com- 
mitted within  this  state.     City  vs.  Bailey^  8  Phila.,  485. 

II.  Neglect  in  mode  of  procedure.  Under  the  stat- 
utes, proceedings  by  a  deserted  wife  against  her  husband  tor 
support  should  be  commenced  before  a  magistrate  by  or  on 
behalf  of  the  guardians  of  the  poor,  and  not  in  the  wife's 
name.     Comm.  vs.  Boggs,  i  Phila.,  385. 

III.  Neglect  of  intent,  i.  Desertion  is  separation 
accompanied  by  an  intention  to  abandon.     Mere  separation 
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by  mutual  consent  is  not  a  desertion  in  either  party.     Sndtk 
vs.  Sndth,  3   Phila.,  489.      2.  Separation   is   not  desertion. 
Desertion  is  an  actual  abandonment  of  matrimonial  cohabita- 
tion with  intent  to  desert,  persisted  in  without  cause  for  two , 
years.     Thomas  vs.  Thomas,  4  Kulp,  328. 

IV.  Neglect  op  reasonable  cause,  i.  The  reason- 
able cause  which  will  justify  a  wife  or  husband  in  aban- 
doning the  other  is  that  which  would  entitle  the  party  so 
separating  to  a  divorce.  Butler  vs.  Butler,  i  Parsons,  329. 
4  Clark,  389.  Clark  vs.  Clark,  2  Chester  Co.,  38.  Foley 
vs.  Foley,  6  Montgomery  Co.,  58.  Klopfer's  Appeal,  i 
Monaghan,  8i.  2.  Where  a  husband  changed  his  abode  to 
another  not  very  remote  and  asked  his  wife  to  accompany  him 
and  she  refused,  whereupon  he  ceased  providing  for  her  main- 
tenance, held,  to  be  desertion  on  her  part.  Comm,  vs.  Bow- 
stein,  3  Montgomery  Co.,  71.  3.  If  a  husband  in  good  faith 
proposes  to  his  wife  to  provide  a  home  if  she  will  share  it  with 
him  and  she  refuses,  it  is  desertion  on  the  part  of  the  wife. 
Smalleyvs.  Smalley,  2  Northampton  Co.,  338. 

V.  Neglect  of  wipe  to  return.  A  wife  who  refuses 
the  repeated  requests  of  her  husband  for  the  period  of  two 
years  to  return  and  live  with  him  is  guilty  of  such  desertion 
as  will  entitle  the  husband  to  a  divorce,  even  though  during 
this  time  the  husband  has  paid  her  4  fixed  sum  each  week  for 
her  support  under  an  order  of  the  court  of  quarter  sessions 
made  in  a  proceeding  for  desertion  against  him  by  his  wife. 
Baudtr's  Appeal,  1 1 5  Pa,,  480. 

VI.  Neglect  to  accompany  husband.  The  refusal  of  a 
wife  to  accompany  her  husband  to  a  foreign  country  is  not,  in 
itself,  a  wilful  and  malicious  desertion  within  the  meaning  of 
the  act.     Bishop  vs.  Bishop,  30  Pa.,  412. 

VII.  Neglect  to  provide  wife  with  home.  Where 
husband  and  wife  lived  separate  by  agreement  and  the  husband 
asked  his  wife  to  allow  him  to  live  with  her  where  she  was 
staying,  and  she  refused,  held,  there  was  no  desertion  by  the 
wife.    Eisenbergws,  Eisenberg,  18  Phila.,  329. 
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VIII.  Neglect  to  support  child.  A  husband  appear- 
ing in  the  quarter  sessions  court,  to  answer  the  charge  of 
deserting  his  wife,  cannot  be  ordered  to  pay  for  the  support  of 
his  child,  which  was  not  contained  in  the  original  charge. 
Anthony s  Appeal,  2  Phila.,  155. 

IX.  Neglect  to  support  wife.  The  surety  on  the 
recognizance  of  a  defendant  convicted  of  desertion,  conditioned 
that  the  defendant  shall  pay  a  weekly  sum  for  the  support  of 
his  wife,  cannot  be  absolved  from  liability  by  an  offer  to  sur- 
render the  body  of  the  principal.      Miller  vs.   Comm,,  127 

Pa.,  122. 

Distress. 

I.  Neglect  by  excessive  levy.  Where  an  excessive 
distress  is  not  wanton  or  wilful,  the  only  damages  recoverable 
are  the  fair  value  of  the  goods  at  the  place  and  time  dis- 
trained, with  the  cost  of  replacing  them  and  other  actual 
injury  to  which  interest  may  be  added.  Femwood  Ass'n  vs. 
Jones,  102  Pa.,  307. 

II.  Neglect  by  using  violence.  An  outer  door  cannot 
be  opened  forcibly  in  order  to  execute  a  landlord's  warrant  of 
distress.     Murray  vs.  Vaughn^  16  Pa.  County,  657. 

III.  Neglect  in  amount  of  claim.  A  landlord  is  bound 
to  know  the  exact  amount  due  from  his  tenant,  and  if  the 
tenant  suffer  from  a  distress  for  more  rent  than  is  due,  the 
landlord  must  answer  in  damages.  ClinefeUer  vs.  Spencer,  27 
Pittsburg  Journal,  17. 

IV.  Neglect  in  distraining.  Formerly  the  writ  of 
replevin  obtained  only  in  one  instance,  that  of  wrongful  dis- 
tress. It  was  intended  to  effect  a  redelivery  of  the  pledge,  or 
thing  distrained  to  the  owner,  upon  his  giving  security  to 
prosecute  his  suit  and  to  return  the  distress  should  the  right 
be  determined  against  him.  On  the  giving  of  such  securities, 
the  officer  was  bound  to  restore  the  chattels  to  the  tenant, 
unless  the  distrainor  claimed  property  in  them.  Cassidy  vs. 
EUas,  90  Pa.,  437. 
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V.  Neglect  in  following  goods.  The  right  of  a  land- 
lord to  follow  and  distrain  his  tenant's  goods  removed  from 
the  demised  premises,  exists  only  by  force  of  the  act  of  March 
21,  1772,  and  in  the  absence  of  a  special  provision  in  the 
lease,  can  only  be  exercised  when  the  goods  have  been  fraudu- 
lently  or   clandestinely   removed.     Owens  vs.    Shovlin,    116 

Pa.,  93. 

VI.  Neglect  in  making,  i.  Goods  of  another,  not  the 
tenant,  distrained  off  the  premises  after  removal,  are  not  liable 
for  the  rent.  But  damages  for  the  taking  will  not  be  allowed 
in  such  case.  Scott  ws.  McEwen,  2  Phila.,  176.  2.  Goods  not 
on  the  demised  premises  cannot  be  distrained  for  rent,  except 
by  virtue  of  a  provision  of  the  lease,  or  in  case  of  a  fraudulent 
or  clandestine  removal.  Owens  vs.  Shovlin^  4  Kulp,  325. 
3.  A  landlord  has  no  right  to  make  a  distress  after  the  death 
of  a  tenant,  nor  can  he  distrain  goods  which  are  in  the  custody 
of  the  law.  The  &ct  that  the  lease  reads,  that  the  rights  of 
the  parties  shall  extend  to  their  heirs  and  assigns,  makes  no 
difference.  Gandy  vs.  Dickson,  166  Pa.,  422.  34  W.  N.,  529. 
14  Pa.  County,  637.  4.  Undertheact  of  March  21,1772,  replevin 
is  the  proper  remedy  to  be  used  by  a  person  whose  goods  have 
been  improperly  distrained  upon  by  a  landlord  for  rent  due  by  a 
tenant.  If,  with  notice  of  the  distress  and  opportunity  to 
bring  replevin,  he  neglects  to  do  so,  he  cannot,  after  the  sale, 
bring  trespass  against  the  landlord  for  the  value  of  the  goods. 
Esterfy  Machine  Co,  vs.  Spencer,  147  Pa.,  466.  5.  The  rule 
of  the  common  law,  that  the  goods  of  a  stranger  on  demised 
premises  are  subject  to  the  distress  of  the  landlord,  has  yielded 
to  the  growing  necessities  of  trade.  It  is  held,  that  goods  on 
storage  are  exempt,  also  the  goods  of  a  boarder  in  a  boarding 
house.  So,  goods  in  the  possession  of  a  consignee.  The 
principle  is  thi3  :  that  where  the  tenant  in  the  course  of  his 
business  is  necessarily  put  in  possession  of  the  property  of 
those  with  whom  he  deals,  or  who  employ  him,  such  property, 
although  on  the  demised  premises,  is  not  liable  to  distress 
for  rent  due  thereon  from  the  tenant.     But  furniture  leased  by 
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the  owner  thereof  to  the  tenant  as  the  keeper  of  a  boarding 
house,  on  the  demised  premises,  may  be  seized  for  rent  due  by 
the  tenant.  Myers  vs.  Esery,  134  Pa.,  178.  Howe  Machine 
Co.  vs.  Sloan,  Sy  Pa.,  438.  Kams  vs.  McKinney,  74  Pa., 
387.  Jones  vs.  Goldbeck,  8  W.  N.,  533.  6.  After  a  distress 
has  been  lawfully  made,  the  landlord  may  commit  an  act  in 
itself  a  trespass.  Trespass  vi  et  armis,  de  bonis  asportatis,  does 
not  lie  by  a  tenant  against  a  landlord  for  distraining  for  more 
rent  than  is  due.     Richards  vs.  McGrath,  100  Pa.,  389. 

VII.  Neglect  in  holding  goods  previously  sold.  A 
landlord,  under  a  claim  for  rent,  can  hold  possession  of  per- 
sonal property  previously  sold  by  the  tenant,  demanded  by 
the  purchaser,  but  not  delivered  and  remaining  on  the  prem- 
ises, even  though  an  actual  formal  distress  had  not  been  made. 
Furbush  vs.  Fisher ,  5  Luzerne  Law  Times,  N.  S.,  149. 

VIII.  Neglect  in  title  of  landlord.  Where  the 
relation  of  landlord  and  tenant  has  ceased  by  the  determina- 
tion of  the  landlord's  estate  and  his  surrender  of  possession  to 
the  new  owner,  the  landlord  has  no  right  to  distrain  for  rent  in 
arrear,  on  the  goods  of  his  former  tenant  residing  in  the  prem- 
ises.    Wcdbridge  vs.  Pruden^  102  Pa.,  i. 

IX.  Neglect  in  a  sale  thereunder.  Under  the  act  of 
March  21,  1772,  authorizing  the  sale  of  a  distress  for  rent 
after  six  days'  public  notice,  it  is  not  essential  to  the  legality 
of  the  proceeding  that  the  sale  take  place  on  the  day  fixed  by 
the  notice.  As  an  incident  to  the  power  to  sell,  the  bailiiThas 
power  to  make  a  reasonable  adjournment  of  the  sale.  A 
reasonable  delay  will  not  of  itself  convert  a  lawful  distress  into 
a  trespass.     Holland  vs.  Townsend,  136  Pa.,  392. 

X.  Neglect  in  seizing  goods  of  a  stranger.  The 
goods  of  a  stranger  in  the  possession  of  a  tenant,  not  as  a 
necessity  in  the  latter*s  trade  or  business,  but  §s  a  matter  of 
favor  and  without  hire,  are  not  exempt  from  distress  for  the 
arrears  of  rent  of  the  premises  upon  which  they  are  found. 
Page  vs.   Middleton,   118    Pa.,    546.      Whiting  vs.   Lake^    \\ 

Lancaster  Bar,  145. 
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XL  Neglect  of  appraisement.  The  act  of  March  21, 
1772,  authorizes  a  sale  under  a  distress  by  a  landlord  only 
after  an  appraisement  has  been  made  at  the  expiration  of  five 
days  from  the  day  of  the  distraint  and  notice  thereof  to  the 
tenant.  In  computing  the  five  days,  the  day  of  the  seizure  is 
excluded,  and  if  the  fifth  day  thereafter  fall  on  Sunday  it  is 
excluded.     Davis  ws.  Doeins,  128  Pa.,  100. 

XII.  Neglect  OF  RIGHTS  OF  strangers,  i.  A  landlord 
who  distrains  upon  goods,  knowing  them  to  be  the  property  of  a 
third  party,  left  with  the  tenant  for  sale  on  commission,  is  a 
trespasser  ab  initio^  and  is  liable  to  the  owner  of  the  goods  in 
an  action  for  trespass.  Brown  vs.  Stackhotise^  155  Pa.,  582. 
2.  Under  the  act  of  March  21,  1772,  the  goods  of  a  stranger, 
not  exempt  by  some  policy  of  the  law,  upon  the  demised 
premises  even  after  the  departure  of  the  tenant  and  without 
the  consent  of  the  landlord,  are  liable  to  distraint  for  rent  due 
by  such  tenant     Whiting  vs.  Lake^  9  W.  N.,  137. 

XIII.  Neglect  of  a  sub-tenant.  While,  by  act  of 
assembly,  the  goods  of  a  boarder  may  not  be  liable  for  the  ten- 
ant's rent,  yet  the  goods  of  a  sub-tenant  or  mere  lodger  may  be 
seized.  Lane  vs.  Sieinmetz,  9  W.  N.,  574.  Howe  Co,  vs. 
Sloan,  10  Lancaster  Bar,  203. 

XIV.  Neglect  to  allow  credit  for  payments.  In 
ascertaining  the  amount  of  rent  due,  the  landlord  is  not 
required  to  credit  the  tenant  with  anything  except  payments 
on  account,  actual  or  constructive.  Other  matters  of  claim  or 
account,  which  the  parties  do  not  agree  to  treat  as  payment, 
must  be  enforced  by  the  tenant  in  some  other  way,  either 
under  the  defalcation  act  before  a  justice  of  the  peace  or  by 
separate  suit.     Spencer  ws,  Clinefelter,  10 1  Pa.,  224. 

XV.  Neglect  to  appraise  the  goods.  An  omission 
by  a  landlord  to  appraise  the  goods  distrained  on  makes  him 
a  trespasser.     Christman  vs.  Geise,  i  Chester  Co.,  342. 

XVI.  Neglect  to  press.  The  postponement  of  the 
sale  of  goods  taken  under  a  distress,  for  a  short  time,  at  the 
request  of  a  tenant,  does  not,  it  appears,  postpone  the  distress 
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to  an  intervening  execution.  The  landlord  may  require,  that 
the  proceeds  of  the  execution  should  be  appropriated  to  the 
payment  of  the  rent,  if  he  has  exercised  reasonable  diligence 
to  make  the  fund  within  his  reach  available  in  satisfaction  of 
the  rent.     Kline  vs.  Lukens,  4  Phila.,  296. 

XVII.  Neglect  to  seize  goods.  As  a  general  rule,  to 
make  a  distress  complete,  there  must  be  a  seizure  of  the 
property  distrained  upon.  But  this  need  not  be  an  actual 
seizure  of  the  particular  goods.  It  suffices,  if  the  landlord 
gives  notice  of  his  claim  for  rent,  and  declares  the  goods 
which  he  names  shall  not  be  removed  from  the  premises  until 
the  rent  be  paid.  Fixtures  which  may  be  readily  removed  are 
distrainable.     Furbtishws,  Chappell^  105  Pa.,  187. 

Discontinuance. 

I.  Neglect  in  entering.  The  person  for  whose  benefit 
an  action  is  brought  is  the  real  plaintiff,  and  a  settlement  and 
discontinuance  of  the  suit  effected  by  the  defendant  with  the 
plaintiff  of  record,  after  actual  or  constructive  notice  of  the 
interest  of  the  real  owner  of  the  claim,  will  be  stricken  ofE 
Bentley  vs.  Reading,  22  W.  N.,  60. 

II.  Neglect  to  allow,  i.  The  practice  of  entering  a 
discontinuance  without  application  to  the  court  exists,  but  sub- 
ject to  the  power  of  the  court  to  strike  it  off  for  cause  shown, 
Roatvs.  Frear^  i  Pa.  Dist,  532.  La  Touche  vs.  Rowand^  12 
W.  N.,  384.  Hall  \s.  Vanderpooly  156  Pa.,  152.  2.  It  is 
within  the  discretion  of  the  court  to  allow  a  discontinuance. 
It  will  not  be  allowed  where  the  result  would  subject  the 
defendant  to  inconvenience  and  expense.  Payne  vs.  Grants  7 
W.  N.,  406.  3.  A  discontinuance,  though  required  to  be 
by  leave  of  court,  is  generally  entered  without  such  leave, 
which  is  presumed,  unless  the  defendant  interfere  and  ask 
the  court  to  .withhold  leave,  because  the  discontinuance 
would  be  oppressive.  Yeatman  vs.  Henderson,  i  Pitts- 
burg, 20. 
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Ditches. 

Neglect  in  filung  up.  The  act  of  March  13,  1836, 
reads,  that  if  any  person  shall  stop,  fill  up  or  injure  any  drain 
or  ditch  made  by  a  supervisor  to  drain  the  water  from  a  high- 
way, or  divert  or  change  its  course  without  permission,  he 
shall  pay  a  fine.     Comm.  vs.  Betts,  76  Pa.,  472. 

Diyorce. 

I.  Neglect  in  the  affidavit  to  the  libel.  The  affi- 
davit should  be  sworn  to  before  a  justice,  not  before  a  notary. 
Reeves  vs.  Reeves,  3  W.  N.,  558.  12  Phila.,  188.  Contra, 
Garrett  vs.  Garrett,  4  W.  N.,  340. 

II.  Neglect  in  amending  ubel.  i.  There  is  no  good 
reason  why  an  amendment  charging  an  additional  cause  of 
action,  should  not  be  allowable  in  the  discretion  of  the  court. 
It  does  not  seek  a  new  result  or  decree,  and  may  save  time 
and  expense.  Otherwise  a  second  libel  may  be  filed,  and  the 
two  cases  proceed  at  the  same  time.  Clayburgh  vs.  Clayburgh, 
15  W.  N.,  365.  2.  A  libel  for  divorce  cannot  be  amended 
after  the  examiner's  report  has  been  filed.  Pierie  vs.  Pierie,  7 
Phila.,  405.  3.  Where  the  facts  were  held  insufficient  to  sus- 
tain the  cause  for  divorce  alleged,  leave  was  given  to  amend 
the  libel  by  adding  a  new  cause  It  cannot  be  done  before  an 
examiner.  A,  vs.  B,,  2  Pa.  Dist.,  393.  Leidig  vs.  Leidig,  2 
Pa.  Dist.,  529.     3  Northampton  Co.,  387. 

III.  Neglect  in  averments  in  libel,  i.  A  libel  which 
contains  only  a  general  allegation  that  the  marriage  was  pro- 
cured by  fraud  and  force  is  not  sufficient.  The  causes  should 
be  set  forth  particularly.  Shrwer  vs.  Shriver,  8  W.  N.,  144. 
2.  A  &ilure  to  comply  with  a  rule  of  court  as  to  the  averments 
necessary  in  a  bill  for  divorce,  which  complies  with  the  statute, 
is  not  ground  for  quashing  the  libel,  but  must  be  taken 
advantage  of  by  demurrer,  or  on  a  rule  for  a  bill  of  particulars. 
^Uenberger  vs.  Shellenberger,  6  Pa.  County,  287. 

IV.  Neglect  in  entering  discontinuance.  A  discon- 
tinuance of  a  suit  for  divorce  must  always  be  by  express  leave 
of  the  court.     Otherwise  it  will  be  stricken  ofT.     It  will  never 
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be  allowed,  where  the  respondent  suffers  disadvantage  thereby. 
Murphy  vs.  Murphy,  8  Phila.,  357.  Leg  Gaz.  Reports,  305, 
V.  Neglect  in  the  forum  of  the  action,  i.  The  pro- 
vision of  the  act  of  March  13,  181 5,  that  a  libel  in  divorce 
shall  be  exhibited  in  the  county  where  the  injured  party  resides, 
allows  a  wife  to  apply  for  a  divorce  in  the  county  of  her 
actual  home,  although  the  husband  resides  in  another  county 
of  the  state.  Smith  vs.  Smith,  i  Pa.,  Dist.,  550.  2.  A  decree 
of  divorce  in  a  foreign  jurisdiction  against  a  respondent  upon 
whom  no  personal  service  was  made,  and  to  whom  no  notice 
was  given  other  than  by  publication,  has  no  extra-territorial 
effect.  Comtn,  vs.  Shuler,  2  Pa.,  Dist.,  552.  Davis  vs.  Davis, 
Idem,  621.  Camm.  vs.  Steiger,  Idem,  493.  BunUck  vs. 
Burdick,  Idem,  622.  Camm,  vs.  Taylor,  Susquehanna  Chron- 
icle, 13.  3.  A  divorce  granted  in  Illinois  without  any  actual 
notice  to  the  wife,  the  parties  not  having  been  married  there, 
and  having  never  resided  there,  is  of  no  validity  in  this  state. 
Board  of  Charities  vs.  Moore,  5  Lancaster  Review,  229. 
4.  Where  the  cause  of  divorce  arose  out  of  the  state,  and  the 
respondent  is  domiciled  out  of  the  state,  and  has  neither 
appeared  nor  been  served  with  process  in  the  state,  the  court 
has  no  jurisdiction  to  decree  a  divorce.  Nigh  vs.  Nigh,  2 
Pa.  County,  574.  5.  The  courts  in  Pennsylvania  have  not 
jurisdiction  to  decree  a  divorce,  where  neither  of  the  parties 
were  domiciled  within  the  state  until  after  the  marriage,  where 
the  alleged  cause  of  divorce  occurred  elsewhere,  and  when  the 
respondent  has  never  lived  in  the  state.  Davis  vs.  Davis,  41 
Pittsburg  Journal,  46.  Peters  vs.  Coby,  8  Lancaster  Bar,  138. 
6.  A  decree  of  divorce  by  a  court  of  another  state,  on  petition 
filed  by  a  resident  of  this  state,  against  whom  proceedings  for 
divorce  had  been  previously  instituted  in  Pennsylvania,  will  not 
bar  a  decree  m  the  action  here.  Rebstock  vs.  Rebstock,  2 
Pittsburg,  1 24.  7.  Where  a  libellant  in  divorce  is  a  resident 
of  Pennsylvania,  she  must  exhibit  her  libel  to  the  court  of  the 
county  where  she  resides.  The  court  of  another  county  has 
no  jurisdiction.     Sherwooa's  Appeal,  17  W,  N.,  338.     8,  The 
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libel  in  divorce  should  show  clearly  that  the  plaintifT  is  a  resi- 
dent of  the  county  in  which  the  libel  is  filed.  The  courts 
have  jurisdiction  in  divorce  if  the  respondent  resides  in  the 
state,  though  in  some  other  county.  Powell  vs.  Powell,  4  C. 
P.  Reporter,  51.  Austin  vs.  Austin,  Idem,  67.  3  Dela- 
ware Co.,  206. 

VI.  Neglect  in  framing  libel,  i.  A  libel  in  divorce 
by  a  wife  against  her  husband,  under  the  act  of  181 5,  which 
charges  specific  acts  of  indignities  to  her  person,  and  also  with 
cruel  and  barbarous  treatment,  is  not  demurrable,  because  it 
does  not  allege  that  she  was  forced  to  withdraw  from  respond- 
ent's home  and  family.  If  the  facts  set  forth  and  proved  are 
equivalent  to  the  requirements  of  the  statute,  a  divorce  will  be 
granted,  although  the  charges  are  not  in  the  exact  language 
of  the  act  Dietrick  vs.  Dietrich,  11  Phila.,  649.  2.  A 
libel  in  divorce  must  set  forth  particularly  and  specially 
the  causes  of  complaint.  It  seems  that  a  defect  in  this  respect 
may  be  cured  by  filing  a  specification  of  the  facts.  The  libel 
must  be  sworn  to  in  the  form  prescribed  by  the  statute. 
Hoffman  vs.  Hoffman,  30  Pa.,  417. 

VII.  Neglect  in  the  libel,  i.  Where  the  libel  in 
divorce  is  defective,  it  can  be  amended  by  order  of  court,  so  as 
to  state  the  ground  of  divorce  in  the  terms  of  the  statute. 
Hancock  vs.  Hancock,  13  W.  N.,  29.  2.  The  rules  of  court 
require  the  same  precision  in  a  libel  that  would  be  necessary 
in  a  bill  in  equity ;  but  where  time  and  place  are  set  out  with 
reasonable  certainty  the  party  need  not  set  out  his  evidence  in 
detail.  Gillardon  vs.  Gillardon,  15  W.  N.,  529.  Brinckle  vs. 
Bfinckle,  i  W.  N.,  113. 

VIII.  Neglect  in  obtaining  decree.  i.  The  court 
will  vacate  a  decree  of  divorce  obtained  by  fraud,  or  where  the 
party  applying  had  not  the  requisite  residence.  A  divorce 
obtained  in  another  state,  when  the  parties  have  a  common 
domicil  here,  is  void  in  Pennsylvania,  unless  the  record  shows 
that  the  court  decreeing  the  same  had  jurisdiction  of  the  par- 
tics  and   the    subject-matter.      Comm.   vs.  Taylor,  i   C.   P. 
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Reporter,  loi.  Fitch  vs.  Fiichy  Idem^  46.  2.  When  a  decree 
of  divorce  has  been  obtained  by  perjury  and  by  fraud  upon 
the  opposite  party  and  the  court,  it  will  be  set  aside  upon  the 
petition  of  the  person  injured.  Keeseman  vs.  Keeseman,  2 
Pearson,  1 86.  3 .  Even  after  the  death  of  the  libellant,  a  decree 
of  divorce  may  be  vacated  on  terms  where  obtained  without 
personal  service  and  without  knowledge  of  the  respondent, 
who  believed  that  proceedings  had  been  discontinued.  Peter- 
son vs.  Peterson,  6  W.  N.,  449. 

IX.  Neglect  in  the  petition.  Although  the  evidence 
discloses  a  good  cause  for  divorce,  the  court  cannot  grant  the 
decree  prayed  for  if  the  petition  is  defective.  Frasier  vs. 
Frassier,  2  Lancaster  Review,  93. 

X.  Neglect  in  issuing  subpcena.  i.  A  subpcena  in 
divorce  will  be  refused,  where  the  respondent  has  never  been  a 
citizen  or  resident  of  the  state,  and  is  not  within  the  jurisdic- 
tion. Lakes  vs.  Lakes,  14  W.  N.,  306.  2.  A  subpoena  in 
divorce  must  be  issued  at  least  thirty  days  before  the  first  day 
of  the  term  to  which  it  is  returnable.  Fordham  vs.  Fordkam, 
2  Delaware  Co.,  78.  3.  When  a  libel  prays  for  a  divorcer 
mensa  et  thero,  and  the  subpoena  by  mistake  is  a  vinctdo  matrix 
monii,  the  subpoena  may  be  amended  by  rule.  Lang  vs.  Long, 
I  Pa.  County,  572. 

XL  Neglect  in  service  op  writ.  i.  There  is  nothing 
in  the  act  of  assembly,  requiring  service  of  a  subpoena  in  divorce 
by  the  sheriff,  although  a  service  by  him  is  the  better  service, 
and  this  course  is  usually  followed.  In  such  case,  the  return 
is  more  likely  to  be  accurate.  In  either  case,  due  proof  must 
be  made  of  the  service.  No  special  authorization  from  the 
court  of  original  jurisdiction  is  required  to  warrant  the  service 
of  a  subpoena  in  divorce  by  the  sheriff  of  another  county  in 
the  state.  Fillman's  Appeal,  99  Pa.,  286.  2.  There  is  no 
authority  for  a  sheriff  in  this  state  to  depute  a  sheriff  in 
another  state  to  execute  a  writ  in  the  bailiwick  of  the  latter, 
so  as  to  give  it  the  effect  of  personal  service.  A  service  thus 
made,  cannot  give  the  court  in  this  state  jurisdiction  of  the 
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person  of  a  respondent,  so  as  to  decree  a  divorce.  The 
language  **  wherever  found/' in  the  act  of  March  13,  181 5, 
does  not  give  the  state  extra-territorial  power  to  bring  within 
its  jurisdiction  the  person  of  a  citizen  and  resident  of  another 
state.  Ralston' s  Appeal^  93  Pa.,  133.  3.  A  subpoena  in 
divorce  should  be  served  personally  at  least  fifteen  days  before 
the  return  day.  Moyer  vs.  Moyer^  3  Pa.  Dist.,  239.  4.  Per- 
sonal service  of  a  subpoena  in  divorce  outside  the  state 
amounts  to  nothing.  A  sheriff  in  this  state  cannot  depute  a 
sherifF  in  another  state  to  serve  the  subpoena.  A  personal 
service  within  the  county  suffices,  even  if  the  libelee  resides  in 
another  state.  Conrad  vs.  Conrad^  i  Lackawanna  Jurist,  34. 
Tucker  vs.  Tucker^  Idetn^  263.  Adgate  vs.  Adgate,  Idem^  353. 
^^Sg^  vs.  Briggs,  6  Kulp,  490.  5  Delaware  Co.,  76. 
2  C.  P.  Reporter,  64.     Fellman  vs.  Fellman,  10  W.  N.,  222. 

XII.  Neglect  in  the  defence.  The  adultery  of  the 
libellant  is,  in  itself,  a  bar  to  a  divorce,  only  in  cases  where 
adultery  is  alleged  as  cause  for  the  divorce.  Larson  vs.  Lar- 
son, 14  Luzerne  Register,  7. 

XIII.  Neglect  of  affidavit  to  libel.  The  affidavit 
prescribed  by  the  act  of  181 5  is  essential  to  give  the  court 
jurisdiction  of  a  petition  for  divorce,  and  the  omission  of  the 
averment  as  to  collusion  is  fatal.  Roberts  vs.  Roberts^  5 
Kulp,  528. 

XIV.  Neglect  of  jurisdiction,  i  .  In  cases  where  an 
alleged  marriage  was  procured  by  force,  fraud  or  coercion,  and 
not  been  since  confirmed,  it  would  appear  that  the  lex  fori 
rather  than  the  lex  loci  will  govern.  In  the  present  case,  the 
libellant's  domicil  had  always  been  in  Pennsylvania,  but  the 
parties  never  had  a  common  domicil  here.  For  any  cause  of 
divorce  except  those  of  fraud  and  force,  the  courts  of  this  state 
in  such  case  would  have  no  jurisdiction.  Mines  vs.  Mines ^  20 
Phila.y  263.  2.  Where  it  appears  that  the  respondent  never 
was  domiciled  in  this  state,  proceedings  in  divorce  will  be  dis- 
missed. Bennett  vs.  Bennett y  i  Lackawanna  Jurist,  453. 
3.  A  divorce  granted  in  a  state  where  but  one  party  is  domi- 


526  THE     LAW     OF    NEGLIGENCE 

Divorce — Continued, 

ciled,  the  other  party  having  always  been  a  resident  of  another 
state,  and  having  made  no  defence,  is  not  valid  outside  of  the 
state  in  which  it  was  granted.  Camm.  vs.  Steiger^  lo  Lancaster 
Review,  1 1 .  Lewis  vs.  Lewis^  Idem,  64.  4.  Where  the  injured 
party  seeks  a  new  domicil,  there  is  no  g^reater  reason  why  the 
husband's  new  domicil  should  prevail  over  the  wife's  than  hers 
over  his.  Neither  should  draw  the  other  within  a  foreign  juris- 
diction. Colvin  vs.  Reed,  55  Pa.,  375.  5.  In  a  proceeding 
for  divorce,  the  court  of  the  county  where  the  injured  party 
resides  at  the  time  of  filing  the  petition  has  jurisdiction,  although 
the  petitioner  be  the  wife,  who  has  removed  from  the  county 
where  the  husband  is  living,  she  having  withdrawn  because 
of  cruel  treatment.  Cain  vs.  Cain,  4  Montgomery  Co.,  169, 
6.  The  courts  of  the  domicil  of  the  libellant  have  jurisdiction 
in  divorce  where  the  cause  of  divorce  arose  outside  of  the 
state,  if  the  respondent  resided  in  the  state  at  the  time  the  bT)el 
was  preferred.  Austin  vs.  Austin,  4  Pa.  County,  368.  7.  A 
divorce  granted  in  another  state  without  any  actual  notice  to 
the  wife,  the  parties  not  having  been  married  there  and  having 
never  resided  there,  is  of  no  validity  in  Pennsylvania.  Board 
of  Charities  vs^,  Moore,  19  Phila.,  540.  8.  The  court  has  no 
jurisdiction  in  a  suit  for  divorce  by  the  husband  brought  within 
a  forum  foreign  to  the  only  joint  domicil  from  which  the  hus- 
band removed  but  in  which  the  wife  remained.  Ralston  vs. 
Ralston,  13  Phila.,  30.  9.  Jurisdiction  in  cases  of  divorce  is 
exclusively  in  that  forum  in  which  is  the  real  domicil  of  the 
parties  at  the  time  and  place  of  the  injury.  Ramsey  vs.  Ramsey, 
4  Legal  Opinion,  554.  10.  A  court  of  another  state  has  no 
jurisdiction  to  grant  a  divorce  where  the  defendant  resides  in 
Pennsylvania,  and  has  not  removed  from  what  was  before  the 
common  domicil  of  both  parties.  Neither  notice  nor  process 
duly  served  can  give  vitality  to  its  judgment,  which  is  void, 
at  least  as  to  extra-territorial  effect.  Comm,  vs.  Maize,  23 
W.N.,  572. 

XV.  Neglect  TO  ADMIT  EVIDENCE.    Libellant  may  testify, 
when  neither  the  subpoena  has  been  served  on  respondent  nor 
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has  he  appeared,  when  it  appears,  that  notice  of  the  meeting 
before  the  master  had  reached  the  respondent  per  registered 
letter.     Kdp  vs.  Kolp,  3  Pa.  Dist,  i. 

XVI.  Neglect  to  allow  discontinuance.  The  pend- 
ency of  a  rule  for  alimony,  especially  when  the  party  obtain- 
ing it  has  not  been  diligent  in  proceeding  under  it,  is  no  reason 
for  refusing  the  libellant  leave  to  discontinue.  Clytner  vs. 
Cfymer,  19  Phila.,  343. 

XVII.  Neglect  to  comply  with  rules  of  court.  In 
divorce  proceedings,  even  though  the  subpoena  be  served  per- 
sonally, the  respondent  not  appearing,  the  court  requires  strict 
compliance  with  the  rules  of  court  and  of  evidence.  Weichel 
vs.  Weichel^  7  Kulp,  442. 

XVIII.  Neglect  to  defend  an  action.  A  decree  pro 
cofrfesso  cannot  be  made  upon  a  libel  in  divorce.  If  either 
party  does  not  attend,  the  court  must  decide  on  testimony 
taken  ex  parte.  A  contract  made  between  husband  and  wife 
pending  divorce  proceedings,  that  he  will  pay  her  a  sum  of 
money  if  she  would  not  oppose  the  divorce,  is  void.  KUbom 
vs.  Fields  78  Pa.,  94, 

XIX.  Neglect  to  demand  an  issue,  i  .  A  party  to  a 
libel  for  divorce  is  entitled  to  an  issue  for  the  trial  of  disputed 
&cts,  if  he  exercises  his  right  with  vigilance  ;  but  where  the 
respondent's  answer  concludes  with  a  verification  and  not  to 
the  country,  and  no  issue  is  asked  until  after  the  report  of  the 
commissioners  is  made,  and  when  the  court  is  about  to  make 
a  final  decree,  the  application  is  too  late.  Allison  vs.  Allison^ 
46  Pa.,  321.  Uhrich  vs.  Uhrich,  3  Delaware  Co.,  281. 
I  Northampton  Co.,  58.  Lathrop  vs.  Lathrop,  2  Idem,  9. 
Schaeffer  vs.  Schaeffer,  3  Kulp,  14.  13  Luzerne  Reg- 
ister, 15.  2.  After  very  many  meetings  before  a  master  in 
divorce,  it  is  too  late  to  demand  an  issue.  Gillardon  vs. 
Gillardan,  17  Phila.,  172.  3.  A  demand  for  an  issue,  made 
at  the  second  meeting  before  an  examiner  in  divorce,  was  held 
to  be  in  time.  Derringer  vs.  Derringer,  8  Phila.,  269.  Mann 
vs.  Mann^  2  W.   N.,  50.     Newbold's  Appeal,  2  W.  N.,  472. 
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Fougeray  vs.  Fougeray^  5  W.  N.,  38.  4.  If  a  party  in  divorce 
desires  a  trial  by  jury,  he  must  demand  an  issue  before  the 
plaintiff  is  put  to  any  trouble  or  expense  in  taking  testimony 
before  an  examiner  appointed  by  the  court.  Richards  vs. 
Richards y  5  Luzerne  Register,  238.  5.  A  rule  of  court,  which 
requires  that  a  demand  by  the  respondent  for  an  issue  in 
divorce  proceedings  shall  be  made  in  his  answer,  will  be 
strictly  enforced,  in  the  absence  of  a  satisfactory  explanation 
of  the  omission.  Reinbold  ws.  Reinbold^  15  Pa.  County,  335. 
Myers  vs.  Myers ^  5  Luzerne  Law  Times,  N.  S.,  58.  Magilts 
Appeal,  59  Pa.,  430. 

XX.  Neglect  to  decree,  i.  Where  the  misconduct 
of  the  husband  is  provoked  by  the  ill-temper  or  improper 
behavior  of  the  wife,  a  divorce  will  not  be  decreed.  A  single 
act  of  violence  is  not  ground  for  divorce.  Lloyd  vs.  Lloyd^  2 
Woodward's  Decisions,  481.  2.  A  divorce  will  not  be 
decreed  upon  answer  admitting  the  libel,  or  upon  other  con- 
fession, unless  corroborated  by  circumstances.  Woodvs,  Wood^ 
2  Brewster,  447. 

XXL  Neglect  to  file  answer.  Where  proceedings  in 
divorce  have  been  carried  on  regularly,  the  respondent  appear- 
ing and  taking  part  therein,  until  the  entry  of  a  rule  for  divorce, 
leave  to  file  an  answer  nunc  pro  tunc  will  not  be  granted. 
Shay  vs.  Shay,  9  Phila.,  521. 

XXIL  Neglect  to  frame  interrogatories.  In  divorce 
proceedings,  as  in  other  cases,  a  party  entering  a  rule  for  a 
commission  must  frame  the  interrogatories.  It  is  not  neces- 
sary that  the  master  should  frame  them.  Gilbert  vs.  Gilbert, 
18  Phila.,  427. 

XXIII.  Neglect  to  furnish  particulars  or  assign 
CAUSES.  I.  If  a  libel  in  divorce  set  forth  generally  the  causes 
of  complaint,  although  without  particulars  of  time  and  place,  it 
satisfies  the  requirements  of  the  act ;  if  more  be  desired  by  the 
respondent,  a  demand  should  be  made  on  the  libdlant  for 
specifications.  Realf  ws,  Realf,  7 y  Pa.,  31.  2.  The  causes 
for  divorce  must  be  particularly  and  specially  set  forth  in  the 
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libel.  Edwards  vs,  Edwards,  gVhi\2L.t  617.  3.  The  respond- 
ent is  not  entitled  to  a  compulsory  nan  pros  for  &ilure  to  fur- 
nish a  bill  of  particulars,  where  the  libellant  has  previously 
obtained  a  rule  for  counsel  fees,  which  are  unpaid.  Jones  vs. 
Jones,  23  W.  N.,  370.  4.  Iji  a  libel  for  divorce,  if  the  libel- 
lant fails  to  give  notice  of  the  facts  to  be  proved  under  gen- 
eral allegations,  he  cannot  supply  the  omission  at  the  trial  by 
having  the  libel  amended.  The  respondent  has  it  in  his  power 
to  demand  a  bill  of  particulars,  which  if  not  furnished  may  bar 
all  evidence  to  support  his  claim.  Light  vs.  Light,  17  S.  &  R., 
273.  5.  The  requirements  of  the  act  of  March  13,  181 5,  are 
satisfied,  by  setting  out  in  the  libel  the  causes  of  complaint, 
without  time,  place  or  circumstances.  The  respondent,  if  an 
appearance  be  entered,  may  demand  a  bill  of  particulars  or  a 
notice  of  special  matters.      Hancock* s  Appeal,  64  Pa.,  470. 

XXIV.  Neglect  to  give  notice.  In  the  present  case, 
the  respondent  in  proceedings  for  divorce  lived  in  the  same 
county  with  the  libellant  to  whom  her  residence  was  known. 
Yet  the  subpoena  and  alias  subpcena  were  returned  "  nihil'  *  The 
proclamation  was  inserted  in  an  out-of-the-way  place  in  a 
weekly  paper  that  it  might  not  be  seen.  No  notice  of  the 
time  and  place  of  taking  testimony  was  served  personally  on 
the  respondent,  as  directed  by  the  court.  Held,  that  the  court 
had  power  to  reverse  a  decree  of  divorce  thus  obtained.  Wan- 
amakervs.  Wanamaker,  10  Phila.,  466. 

XXV.  Neglect  to  oppose  decree.  The  court  has  the 
power  to  vacate  a  decree  of  divorce,  entered  at  a  previous 
term,  where  it  was  obtained  by  fraud  on  the  court,  although  a 
marriage  had  been  contracted  subsequently,  on  the  faith  of 
such  decree,  and  issue  bom.   Allen  vs.  Maclellan,  12  Pa.,  328. 

XXVI.  Neglect  to  name  the  paramour.  It  is  not 
indispensably  necessary  to  name  the  particeps  criminis  in  a  libel 
for  divorce  founded  on  a  supposed  adultery.  Garrat  vs. 
Garrat,  4  Y.,  244. 

XXVII .  Neglect  TO  name  WITNESSES.  A  party  issuing  a 
commission  for  the  examination  of  witnesses  elsewhere,  is  not 


530  THE    LAW    OF    NEGLIGENCE 

Divorce —  Continued, 

required  to  name  the  witnesses   proposed  to  be   examined. 

Hubervs.Huber,  17  Phila.,  322. 

XXVIII.  Neglect  to  offer  satisfactory  evidence. 
Divorces  ought  never  to  be  decreed  without  clear  evidence  of 
the  wrong  charged.  This  is  especially  true,  when  the  wit- 
nesses called  are  likely  to  be  biased  by  relationship  or  by 
aflfection  for  the  party  seeking  the  divorce,  and  where  they 
have  not  been  subjected  to  cross-examination.  Opinions  of 
such  witnesses  are  valueless.     Edmond's  Appeal^  57  Pa.,  234. 

XXIX.  Neglect  to  pay  costs.  An  attachment  for  costs 
in  a  divorce  proceeding  will  not  be  granted,  when  there  is 
neither  allegation  nor  proof  of  ability  to  pay,  Uhrich  vs. 
Uhrich,  1  Northampton  Co.,  59. 

XXX.  Neglect  to  permit  amendment  of  libel.  The 
power  of  the  court  to  permit  amendment  does  not  go  to  the 
extent  of  permitting  the  addition  of  an  entirely  new  cause  of 
action.     Matthews  vs.  Matthews,  6  W.  N.,  147. 

XXXI.  Neglect  to  vacate  decree,  i.  The  refusal  of 
the  lower  court  to  grant  a  rule  to  show  cause  why  their  decree 
of  divorce  should  not  be  revoked,  is  not  the  subject  of  review 
by  appeal  to  the  supreme  court  Kepner's  Appeal,  94  Pa.,  74. 
2.  Where  many  years  have  elapsed  since  the  decree  of  divorce 
was  granted,  and  meanwhile  the  applicant  for  vacatin;^  such 
decree  has  remarried,  the  court  will  dismiss  such  application. 
Potts  vs.  Potts,  10  W.  N.,  102.  3.  When  an  absolute  divorce 
was  obtained  by  a  husband  in  another  state,  and  the  wfe  subse- 
quently married,  she  is  estopped,  as  his  widow,  from  claim- 
ing an  interest  in  his  estate,  although  the  decree  of  divorce 
might  have  been  avoided  on  her  application.  Richardsoris 
Estate,  132  Pa.,  292.  4.  Upon  sufficient  cause  shown,  a 
decree  of  divorce  may  be  vacated,  although  the  libellant  be 
dead,  and  more  than  twelve  years  have  elapsed  since  the  decree 
was  made.  Fidelity  Go's  Appeal,  92  Pa.,  242.  5.  A  decree 
of  divorce,  obtained  by  fraud  and  collusion,  will  always  be 
vacated  if  brought  to  the  notice  of  the  court  promptly,  and 
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before  the  rights  of  others  have  intervened,    Fimdn  vs.  Ftrmtn, 

16  Phila.,  75.     Nickerson  vs.  Nickerson,  Idem,  154. 

Docks. 

Neglect  to  remove  obstructions.  The  owners  of 
docks  that  have  been  dredged,  are  not  insurers  that  the  dock  is 
free  from  obstructions  ;  they  are  only  bound  to  the  observance 
of  proper  care.  There  is  no  custom  which  enjoins  the  inspec- 
tion of  a  newly  dredged  dock.  Hagan  vs.  Broc/ae.  15 
Phila.,  432. 

I.  Neglect  of  owner,  i.  Trespass  lies  against  the 
owner  of  a  dog  for  injuries  done  to  plaintifl's  sheep,  and  a 
justice  of  the  peace  has  jurisdiction.  It  must  be  shown, 
however,  that  the  ddendant  previously  knew  of  his  dog's 
habits  in  worrying  or  killing  sheep.  Campbell  vs.  Brown,  19 
P*')  359-  2.  To  make  the  owner  of  a  dog  liable  for  injuries 
done  to  sheep,  it  is  not  necessarythat  the  dog  should  have  been 
seen  actually  biting  the  sheep.  Proof  of  his  following  them 
with  hostile  intent  suffices.  Campbellvs,  Brown,  i  Grant,  S2. 
3.  A  dog  is  not  to  be  kept  for  the  purpose  of  destroying  the 
[Htjperty  of  neighbors.  He  must  be  taught  useful  qualities 
and  innocent  habits  by  his  master.  If  a  neighbor,  in  the  pres- 
ervation of  his  property,  kill  an  invading  animal,  he  is 
justified.  King  vs.  Kline,  6  Pa.,  320.  Paf  vs.  Slack,  y 
Pa.,  254. 

II.  Neglect  to  confine,  i.  The  keeping  of  a  vicioi 
d<^  near  a  public  highway,  endangering  the  safety  of  persor 
passing  thereon,  is  a  nuisance,  rendering  the  keeper  liable  to  a 
action  by  any  person  injured  thereby.  A  single  instance  c 
the  vicious  propensity  of  the  animal  made  known  to  the  own* 
is  notice  to  him,  and  makes  him  liable  for  a  subsequent  act  0 
the  same  character.  Mann  vs.  Weiand,  4  W.  K.,  6.  2,  j 
ferocious  animal,  hable  to  do  injury,  is  a  nuisance,  and  b 
kee[Mng  it  after  notice,  the  owner  is  chargeable  for  any  negle< 
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to  keep  it  with  such  care  that  it  cannot  damage  a  person  with- 
out essential  fault.  The  same  rule  applies  to  vicious  dogs  as 
to  nuisances.  Keeping  a  vicious  dog  near  a  highway,  endan- 
gering persons  passing  thereon,  renders  the  owner  liable  to 
indictment,  and  also  to  an  action  to  the  person  injured.  Mann 
vs.  Weiand,  8ix  Pa.,  243.  3.  In  order  to  make  the  owner 
of  an  alleged  vicious  dog  responsible  for  an  accident  caused 
by  the  dog,  it  must  appear  not  only  that  the  dog  was  of  a 
vicious  nature,  but  that  the  owner  had  knowledge  of  it.  Brad- 
ley vs.  Myers,  10  Lancaster  Review,  137.  Henry  ws,  Mulherrin, 
I  Pa.  Dist.,  607.  4.  It  is  an  indictable  offence  to  keep  and  to 
allow  to  go  at  large  any  dangerous  animal.  Comm.  vs.  McClung^ 
3  Clark,  413.  5.  In  an  action  for  personal  injuries  from  the 
bite  of  a  dog,  while  the  plaintiff  was  lawfully  on  defendant's 
premises,  where  there  is  evidence  that  the  ferocity  of  the  dog 
was  known  to  the  defendant,  who  neglected  to  confine  him,  the 
jury  rightfully  awarded  damages.  Sylvester  vs.  Maag,  155 
Pa.,  225.  6.  A  person,  although  not  the  owner  of  a  vicious 
dog,  may  make  himself  liable  to  others  by  knowingly  keeping 
or  harboring  the  animal  upon  his  premises  after  knowledge  of 
his  vicious  propensities.  Snyder  vs.  Patterson,  161  Pa.,  98. 
7.  Where  a  dog  is  known  to  be  dangerous,  it  is  the  duty  of 
his  owner  to  prevent  him  from  running  at  large.  Barry  vs. 
Johnston,  16  W.  N.,  35. 

III.  Neglect  to  control,  i  .  Whether  a  dog  be  mad 
or  not,  if  he  bites  a  person,  the  killing  of  it  is  justifiable.  The 
dog  was  a  nuisance,  and  every  man  may  abate  a  nuisance. 
This  is  not  the  case  of  a  dog  set  to  guard  property,  and  killed 
by  a  person  interfering  improperly.  Such  killing  would  not 
be  justifiable.  Bowers  vs.  Fitzsrancblph,  Addison's  Rep.,  215. 
2.  It  is  necessary  in  an  action  for  an  injury  committed  by  a 
dog,  in  the  absence  of  the  defendant  and  without  his  agency, 
to  allege  and  prove  his  mischievous  propensity,  and  that  the 
owner  had  notice  thereof  A  justice  of  the  peace  has  no  juris- 
diction of  such  a  cause  of  action.  Henry  vs.  Mulhcrrin,  6 
Kulp,  462.    3.  No  one  is  liable  in  damages  for  injuries  inflicted 


IN    PENNSYLVANIA  533 

Dogs — Continued. 

by  a  dog  which  he  does  not  own,  harbor  or  control.  A 
defendant  does  not  harbor  a  stray  dog  by  merely  permitting 
it  to  live  under  a  building  in  his  coal  yard.  Fitzgerald  vs. 
Brophy,  i  Pa.  County,  142. 

IV.  Neglect  to  recover  damages.  Where  proceedings 
to  recover  damages  for  sheep  killed  by  dogs  under  the  act  of 
May  15,  1893,  are  not  begun  until  nine  months  after  the  kill- 
ing, the  delay  is  fetal  to  a  recovery.  Quemy  vs.  Huntingdon, 
II  Lancaster  Review,  396. 

Domestic  Attachment. 

I.  Neglect  to  allow  claim  for  exemption.  Under 
the  domestic  attachment  act  of  June  13,  1836,  the  wife  of  the 
debtor  may  retain  ^300  worth  of  the  property.  Her  right  is 
not  afiected  by  her  husband's  waiver  of  the  exemption,  the  law 
withdrawing  the  property  from  the  grasp  of  his  creditors. 
Hess  vs.  Beates,  78  Pa.,  426. 

Domicil. 

I.  Neglect  to  acquire.  A  person's  domicil  is  the  place 
where  he  has  his  true,  fixed  and  permanent  home  and  principal 
establishment,  and  to  which,  whenever  he  is  absent,  he  has 
the  intention  of  returning.    Price  vs.  Price,  156  Pa.,  617. 

II.  Neglect  to  change,  i.  A  domicil  once  gained 
remains  until  a  new  one  is  actually  acquired  facto  et  animo, 
Cafferty  vs.  Knight,  2  Lackawanna  Jurist,  12.  2.  In  this 
country  a  person's  domicil  is  that  place  in  which  he  has  fixed 
his  habitation,  Math  no  present  intention  of  removing  therefrom. 
A  mere  intent  to  remove  without  an  actual  removal  works  no 
change  of  domicil ;  nor  does  a  mere  removal  from  the  state 
without  an  intention  to  reside  elsewhere.  Hindman's  Appeal, 
85  Pa.,  466. 

III.  Neglect  to  fix.  Residence  is  a  question  of  inten- 
tion, and  the  inquiry  is  quo  animo  the  party  moved  from  or  to 
the  state.  Removal  out  of  the  state,  without  an  intention 
permanently  to  reside  elsewhere,  will  not  lose  residence,  nor 
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will  an  intention  to  remove   permanently,   not  followed  by 

actual  removal,  acquire  it.     Casey's  Case^  i  Ashmead,  126. 

Dower. 

I.  Neglect  to  allow,  i.  A  widow  may  claim  her  statu- 
tory dower  by  the  common  law  action,  where  the  land  is  in  the 
adverse  possession  of  one  denying  her  right,  or  of  one  not 
amenable  to  the  orphans'  court  process.  Evans  vs.  Evans,  29 
Pa.,  277.  2.  An  agreement  of  separation  between  husband 
and  wife,  if  based  upon  a  good  consideration,  which  is  lived  up 
to  and  reasonable  in  its  terms,  will  bar  the  wife's  claim  to  any 
share  of  her  husband's  estate  under  the  intestate  laws.  Scotfs 
Estate,  147  Pa.,  102.  3.  If  a  wife  leave  her  husband  willingly 
and  commit  adultery,  she  is  barred  of  dower ;  not  so,  however, 
where  she  has  left  him  unwillingly.  Beilstein's  Estate,  37 
Pittsburg  Journal,  255. 

II.  Neglect  to  claim.  If,  by  the  acts  of  a  widow  in 
connection  with  the  sale  of  her  late  husband's  property,  she 
intimate  to  the  public  and  particularly  to  the  purchasers  that 
she  meant  to  waive  her  right  to  dower,  her  claim  is  barred 
Deshler  vs.  Berry,  4  D.,  300. 

III.  Neglect  to  pay.  Deeds  for  the  separation  of  hus- 
band and  wife  are  valid,  both  in  law  and  equity,  if  their  object 
be  actual  and  immediate,  and  not  a  contingent  or  future  sepa- 
ration ;  and,  if  so  provided  in  them,  will  exclude  a  widow  from 
all  dower  and  interest  in  her  husband's  estate.  HUnef's 
Appeal,  54  Pa.,   no. 

Drafts. 

I.  Neglect  to  present.  The  holder  of  a  draft  or  bill  is 
entitled  to  a  reasonable  time  to  present  it.  What  is  a  reason- 
able time  will  depend  upon  circumstances,  and  in  many  cases 
upon  the  time,  the  mode,  and  the  place  of  receiving  the  check 
and  upon  the  relations  of  the  parties.  A  delay  caused  solely 
by  the  neglect  of  a  post  office  official  will  be  excused.  Muncy 
School  District  vs.  Comm,,  84  Pa.,  464. 
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I.  Neglect  in  labellwg  bottles.  A  dealer  in  drugs, 
who  carelessly  labels  a  deadly  poison  as  a  harmless  medicine, 
and  sends  it  so  labelled  into  market,  is  liable  to  all  persons 
who,  without  fault  on  their  part,  are  injured  by  using  it 
Curtin  vs.  Somerset^  140  Pa.,  80. 

II.  Neglect  in  selling  liquors,  i.  A  druggist  cannot 
recover  a  debt  contracted  for  liquors  without  shoMang  a  written 
prescription  from  a  regular  practicing  physician,  nor  can  he 
recover  for  liquors  sold  as  a  beverage,  with  the  written  pre- 
scription of  a  physician.  Davenparfs  Estate^  4  Kulp,  231. 
Lehigh  Valley  Rep.,  412.  2.  The  penalty  imposed  upon 
a  druggist  for  selling  intoxicating  liquors  to  be  used  as 
a  beverage  is  under  the  act  of  April  12,  1875.  Comm,  vs. 
Lovett^  2  Pa.  County,  390.  3.  In  cases  of  emergency  a  drug- 
gist is  justified  in  selling  ardent  liquors  for  medical  purposes 
without  a  prescription.  Where  intoxicating  liquor  is  sold  by 
a  druggist  on  the  prescription  of  a  regular  physician,  and 
without  knowledge  that  it  was  to  be  used  as  a  beverage,  he 
should  not  be  convicted  of  an  unlawful  sale.  Camm.  vs.  Pat- 
terson^ 16  W.  N.,  193. 

III.  Neglect  of  certificate  of  competency.  The 
owner  of  a  drug  store,  who  takes  no  part  in  conducting  the 
business,  but  employs  a  duly  certified  pharmacist,  is  not  subject 
to  indictment  for  not  having  obtained  the  certificate  of  compe- 
tency and  qualification  required  by  the  act  of  May  24,  1887. 
Comtn,  ws.  Johnson,  144  Pa.,  377. 

IV.  Neglect  of  ucense.  A  druggist  must  take  out  a 
license  to  sell  patent  medicines  under  the  act  of  April  10, 
1849,  ^^  addition  to  his  apothecary's  license.  Comm.  vs. 
Gross^  2  Pearson,  410.    Burns  vs.  Comm.,  2  York  Record,  69. 

V.  Neglect  to  fay  tax.  An  apothecary  is  liable  to 
pay  an  additional  license  tax  if  he  sells  patent  medicines. 
Comm,  vs.  FuUer,  2  Walker,  550. 

VI.  Neglect  to  specify  ingredients  of  drugs.  The 
piaintiiT  cannot  recover  in  an  action  for  medicines  sold  and 
delivered,  when  his  only  evidence  is  his   book   of  original 
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entries,  when  it  appeared  he  had  but  limited  experience  and 
knowledge  of  drugs,  and  that  he  did  not  disclose  the  nature 
of  his  compounds  or  the  ingredients  of  which  they  were  com- 
posed.   Harlocker^  vs.  Gertner^  4  Clark,  291. 

Due-Bills. 

I.  Neglect  to  demand,  i.  The  statute  of  limitations 
begins  to  run  on  a  due-bill  or  note  payable  on  demand  from 
its  date  and  not  from  the  time  of  demand.  Andress'  Appeal, 
99  Pa.,  421.  Milne's  Appeal,  Idem,^%i.  McGough  vs. 
Jamison,  107  Pa.,  342.  2.  An  instrument  payable  on  demand 
is  evidence  of  a  present  debt.  It  is  due  and  demandable 
immediately.  The  commencement  of  a  suit  is  sufficient 
demand.  No  demand  is  necessary  as  a  condition  precedent 
to  a  right  of  action.     Boustead  vs,  Cuyler,  116  Pa.,  551. 


E 


Easement. 

I.  Neglect  to  allow  the  enjoyment  of.  Where  a  con- 
tinuous and  apparent  easement  or  servitude  is  imposed  by  the 
owner  on  one  portion  of  his  real  estate  for  the  benefit  of 
another,  a  purchaser  at  private  or  judicial  sale,  in  the  absence 
of  an  express  reservation  or  agreement  on  the  subject,  takes 
the  property  subject  to  the  easement  or  servitude.  Cannon  vs. 
Boyd,  73  Pa.,  181. 

II.  Neglect  to  bar.  Twenty-one  years'  adverse  user  of 
an  easement  gives  rise  to  the  presumption  of  a  grant.  Asser- 
tion of  title  is  not  enough  ;  it  must,  to  be  effective,  be  accom- 
panied with  some  act  which,  at  least  for  the  time  being,  would 
prevent  the  use  of  the  easement.  To  establish  the  right,  the 
user  must  be  adverse,  not  permissive.     Demuth  vs.  Amweg, 

90  Pa.,  181. 
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III.  Neglect  to  oppose.  The  uninterrupted  enjoyment 
of  an  easement  in  lands  for  twenty-one  years,  adversely  to  the 
rights  of  the  owner  of  the  lands,  gives  a  title.  Okesan  vs. 
Patterson^  29  Pa.,  22. 

IV.  Neglect  to  use.  Where  a  right  of  way  is  reserved 
by  the  original  owner  of  land,  it  should  be  strictly  observed, 
unless  a  new  way  be  substituted  No  right  is  acquired  by  a 
loose  and  rambling  way  of  passing  over  the  lot,  sometimes  in 
one  way  and  sometimes  in  another.  Arnold  vs.  Comtnan^  50 
Pa.,  361. 

Ejectment. 

I.  Neglect  BY  abandonment,  i.  A  plaintiff  in  eject- 
ment cannot  recover,  if  he  has  been  guilty  of  laches,  and  such 
conduct  as  naturally  induced  the  other  party  to  suppose  he 
had  abandoned  his  contract.  ZUgler  vs.  Houtz,  i  W. 
^  S.,  533.  2.  Abandonment  of  claim  is  not  in  all  cases  a 
matter  of  &ct ;  it  may  be  a  conclusion  of  law  from  &cts.  The 
law  declares,  that  verbal  claims  have  no  avail  against  the  act 
of  relinquishing  the  possession.  Cluggage  vs.  Duncan^  i 
S.  &  H.,  120.  Phillips  vs.  Shaffer,  5  S.  &  R.,  215.  Gilday 
vs.  Watson,  2  S.  &  R.,  407.  Fisher  vs.  Larick,  3  S.  &  R., 
319.     Watson  vs.  Gilday,  11  S.  &  R.,  340. 

II.  Neglect  of  claimant  to  land.  After  the  first  trial 
in  qectment,  and  the  adjudication  of  the  title  by  the  supreme 
court,  the  parties  stand  in  a  different  position,  and  the  losing 
party  cannot  stand  by,  permit  improvements  to  be  made  by  a 
bona  fide  purchaser  upon  the  faith  of  that  decision,  and  after- 
wards take  advantage  of  his  own  supineness  and  neglect  on 
the  trial.     Irwin  vs.  Nixon,  1 1  Pa.,  419. 

III.  Neglect  to  demand  possession.  A  demand  of 
possession  is  waived  when  the  tenant,  on  being  informed  of 
the  plaintiff's  claim,  previous  to  bringing  the  ejectment,  refuses 
to  recognize  it      Youst  vs.  Martin,  3  S.  &  R.,  423. 

IV.  Neglect  in  describing  property,  i.  In  a  dty, 
having  a  known  system  of  notation,  regulated  by  municipal 
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laws,  recognized  in  general  business  by  every  one,  the  descrip- 
tion of  a  parcel  of  ground,  or  the  messuage  thereon,  by  a 
number,  is  sufficiently  definite.  Flanigen  vs.  Philadelphia^  $  i 
Pa.  I  492.  2.  In  an  action  of  ejectment,  a  misdescription  in 
the  writ  of  the  land  in  controversy  may  be  amended  by  filing 
a  new  description,  which  will  not  relate  back  to  the  commence- 
ment of  the  action  and  thus  affect  defendants,  whose  rights 
have  since  accrued  under  the  statute  of  limitations.  Leeds  vs. 
Lockwood,  84  Pa.,  70. 

V.  Neglect  to  designate  claim.  If  a  settler  on  land 
omit  to  have  his  claim  designated  by  warrant  and  survey 
within  seven  years,  his  claim  will  be  limited  to  the  extent  of 
his  actual  occupancy  and  improvement,  as  against  a  subsequent 
claimant     Ross  vs.  Pleasants,  19  Fa,,  157. 

VI.  Neglect  to  institute  action.  Before  a  party  can 
obtain  the  benefits  of  the  act  of  June  1 1,  1879,  compelling  a 
purchaser  at  sheriff's  sale  to  bring  an  action  of  ejectment 
within  ninety  days,  the  rule  taken  under  the  act  must  be  made 
absolute,  and  final  judgment  entered  therein.  Dewees  vs. 
Letchford,  10  W.  N.,  61. 

VII.  Neglect  to  notify  landlord.  Where  an  eject- 
ment is  served  on  a  tenant,  who  fails  to  notify  his  landlord  to 
appear,  the  court  will  open  a  judgment  by  de&ult.  Wharton 
vs.  Botham,  3  W.  &  S.,  158. 

VIII.  Neglect  of  notice  of  suit.  The  act  of  April 
14,  1 85 1,  enacted,  that  in  any  action  brought  by  a  vendor  to 
enforce  the  specific  performance  of  a  contract  for  the  purchase 
and  sale  of  unoccupied  lands,  where  brought  against  the  vendees 
or  persons  claiming  under  them,  if  the  defendants  cannot  be 
found  by  the  sheriff  of  the  proper  county,  the  court  may, 
after  the  return  day  of  the  writ,  on  motion,  gi^ant  a  rule  on  the 
defendants,  describing  the  premises,  to  appear  and  plead,  which 
rule  shall  be  published  sixty  days  before  the  return  thereof  in 
one  newspaper  of  the  county.     Roberts  vs.  Orr,  56  Fa,,  180. 

IX.  Neglect  to  prosecute  action.  The  act  of  May 
21,  1 88 1,  provides,  that  a  party  in  possession  can  compel  an 
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adverse  claimant  to  prosecute  his  ejectment,  after  one  verdict 
and  final  judgment,  or  verdict  and  judgment  against  verdict 
and  judgment.  The  act  of  April  3,  1872,  seems  to  provide 
for  such  a  rule  in  case  of  a  compulsory  non-suit,  but  not  in 
case  of  a  voluntary  non-suit.    Thompson* s  Appeal,  1 07  Pa.  ,571. 

Elections. 

I.  Neglect  to  accept  votes,  i.  A  judge  of  election 
cannot  be  indicted  for  refusing  a  vote,  if  he  act  in  good  faith. 
Camm.  vs.  Sheriff,  7  Phila.,  84.  2.  For  the  purpose  of  voting, 
a  minor  becomes  of  age  on  the  day  preceding  the  twenty-first 
anniversary  of  his  birthday.  Griffiths,  In  re,  9  Luzerne 
Register,  198. 

II.  Neglect  of  appellate  court  to  inquire  into. 
There  is  no  bill  of  exceptions  nor  appeal  to  the  decision  of  a 
lower  court  in  a  contested  election,  and  the  supreme  court  has 
no  jurisdiction  over  the  subject.  A  certiorari  brings  up  the 
record  only,  and  under  a  certiorai  the  merits  cannot  be 
reviewed.     Election  Cases,  65  Pa.,  20. 

III.  Neglect  of  assessors.  The  court  will  not  order 
names  to  be  placed  on  the  registry  lists,  unless  it  is  alleged 
that  they  were  omitted  by  the  wilful  neglect  of  the  assessors 
to  perform  their  duties.     Registry  List,  In  re,  16  Phila.,  481. 

IV.  Neglect  in  marking  ballot,  i  .  A  ballot  on  which 
a  cross  is  placed  in  the  margin  immediately  to  the  right  of  a 
candidate's  name,  instead  of  in  the  square  is  a  good  ballot. 
It  is  immaterial  where  the  cross  is  placed  on  an  official  ballot, 
provided  the  voter's  choice  can  be  determined  from  the  face  of 
the  ballot.  Ballots  marked  with  a  cross  to  the  left  of  the 
party's  name  will  not  be  counted,  nor  where  marked  in  a 
vacant  space  to  the  right  of  the  name,  not  in  a  space  left  for 
the  name,  nor  where  marked  with  a  cross  outside  of  the  circle. 
A  mark  with  a  perpendicular  stroke  instead  of  a  cross  should 
be  counted  So  where  there  are  no  crosses  anywhere,  but  the 
name  of  certain  candidates  are  erased,  those  remaining 
untouched  should  be  counted.      Weidkneckt  vs.  Hawk,  3  Pa. 
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Dist,  123.  Loucks  Case,  Idem,  127.  East  Coventry  Election, 
Idem,  376.  Hempfield  Election,  Idem,  499.  Coleman  vs. 
Gemet,  Idem  s<X).  Contra.  Long  vs.  Kochenderfer,  2  Idem, 
678.    4  Northampton  Co.,  202.    6  York  Record,  183.    179. 

2.  A  cross  marked  at  the  left  of  the  name  of  a  can- 
didate, although  partly  within  the  space  containing  the 
name,  is  too  vague  to  be  counted  for  any  one.  A  cross 
marked  in  the  space  where  the  title  of  the  office  is  printed, 
and  directly  above  the  name  of  a  certain  candidate,  will 
be  counted  for  such  candidate.  Where  a  ballot  on  inspec> 
tion  leaves  no  reasonable  doubt  of  the  will  of  the  voter,  tech- 
nical rules  are  bound  to  disappear  before  it.  Hughes^  Election, 
3  Lackawanna  Jurist,  313.  3.  Where  a  voter  has  made  his 
cross  at  the  left  of  a  candidate's  name,  instead  of  the  right, 
his  intention  is  manifest,  and  the  ballot  should  be  counted. 
Sharon  Hill  Election,  5  Delaware  Co.,  433. 

V.  Neglect  of  abiutv  to  prepare  ballot.  The  act 
of  June  13,  1 89 1,  providing  that  a  voter  may  ask  assistance 
in  preparing  a  ballot,  favors  the  largest  freedom  in  exercising 
the  right  of  suffrage.  The  disability  may  result  from  igno- 
rance of  the  law,  inability  to  read  or  write,  palsy,  defective 
vision,  or  excessive  nervousness.  Election  Instructions,  2  Pa., 
Dist,  I,  275. 

VI.  Neglect  in  betting  upon.  A  wager  upon  the  result 
of  a  primary  election  is  not  a  penal  offence  under  the  acts  of 
March  24,  18 17,  and  July  2, 1839.  Primary  elections  did  not 
exist  at  the  date  of  their  passage.  Comm,  vs.  Wells,  no 
Pa.,  463. 

VII.  Neglect  to  contest,  i.  To  contest  an  election 
under  the  act  of  May  19,  1874,  the  petition  must  be  filed 
within  thirty  days  from  the  time  when  the  court  completes  the 
work  of  computing  the  returns.  Meendsen's  Election,  5  Pi. 
County,  198.  2.  Under  the  act  of  1874,  a  petition  to  contest 
the  election  of  a  county  officer  must  be  filed  within  thirty  days 
after  the  day  of  election.     McMenamin,  In  re,  13  Phila.,  422. 

3.  Parties  contesting  an  election  must  be  diligent  in  showing 
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proper  grounds  for  their  complaint ;  otherwise,  the  proceed- 
ings will  be  dismissed  with  costs.  Powderly  vs.  Seamans,  8 
Luzerne  Register,  34.     2  Schuylkill  Record,  329. 

VIII.  Neglect  in  petition  of  contest,  i.  It  is  not 
sufficient  for  a  petition  in  a  contested  election  case  to  aver  that 
votes  were  fraudulently  received,  unless  it  is  stated  for  whom 
they  were  polled,  and  the  number.  Careless,  ignorant,  or  even 
wilful  neglect  of  the  directory  requirements  of  the  election  law 
cannot  operate  to  nullify  an  election.  The  petition  of  contest 
must  be  filed  within  ten  days  after  the  return  of  the  election. 
The  names  of  the  illegal  voters  need  not  be  stated.  Mann  vs. 
Cassidy^  i  Brewster,  11.  Weaver  vs.  Givin,  Idem^  140. 
Thompson  vs.  Ewing,  Idem,  69.  Batturs  vs.  Megary,  Idem^ 
162.  Thayer  ys.  Greenbank,  Idem^  189.  2.  The  omission  to 
state  that  the  petitioners  were  qualified  electors  who  voted  at 
the  election  contested,  is  a  fatal  defect  in  a  petition.  Todd  vs. 
Devlin y  27^  Pa,,  no.  3.  The  complaint  must  plainly  state 
such  facts,  which,  if  sustained  by  proof,  would  render  if  the 
duty  of  the  court  either  to  vacate  the  election  entirely  or  to 
declare  another  party,  and  not  the  person  returned,  elected. 
Unless  the  petition  contesting  an  election  sets  forth  such  facts 
as  would  change  the  result,  the  court  will  not  entertain  it,  nor 
order  an  investigation.  An  issue  to  a  jury  will  not  be  directed 
to  try  the  question  of  an  alleged  fraud  in  an  election.  Skerretfs 
Case,  2  Parsons,  514.  Carpenter's  Case,  Idem,  543.  Kneass' 
Case,  Idem,  559.  4.  The  petition  should  be  signed  by  twenty- 
five  qualified  electors,  and  must  be  presented  within  thirty 
days  after  the  election,  under  the  act  of  April  19,  1874. 
WeUi:s  Election,  3  W.  N.,  165. 

IX.  Neglect  of  eligibility  of  candidate.  If  a  candi- 
date who  receives  the  highest  number  of  votes  is  ineligible, 
which  fact  was  known  to  the  voters,  the  second  in  number  of 
votes  is  elected.     Wallace  vs.  Simpson,  4  Brewster,  454. 

X.  Neglect  in  the  name  of  the  candidate,  i  .  Where 
votes  were  cast  for  a  man  under  names  differently  spelled  but 
pronounced  nearly  alike,  and  evidently  intended  for  the  same 
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party,  the  court  awarded  such  candidate  the  aggregate  vote. 
Righter^  In  re^  17  W.  N.,  373.  2.  The  court  will  permit  the 
alteration  of  the  names  returned  on  the  election  return  sheets, 
when  satisfied  that  the  errors  are  clerical,  and  the  votes  were 
cast  for  the  candidates  by  their  proper  names.  Election  Returns^ 
In  re^  2  Chester  Co.,  352.  3.  At  an  election  for  supervisor, 
certain  votes  were  cast  for  Simon  M.  and  other  votes  for 
Samuel  M.  Upon  proof  that  Simon  was  frequently  called 
Samuel,  and  that  no  other  person  of  that  name  was  voted  for 
at  that  election  or  lived  in  the  township,  held,  that  the  votes 
cast  for  Samuel  M.  should  be  counted  for  Simon  M.  Mar- 
burger^  In  re,  5  W.  N.,  379.  4.  Where  votes  are  cast  for  a  can- 
didate by  his  surname  only,  it  is  competent  to  show  by  evidence 
for  whom  they  are  intended.     Wolverton,  In  re,  i  Walker,  48. 

XI.  Neglect  to  demand  affidavit  of  naturalized 
VOTER.  Election  officers  who  neglect  to  require  a  naturalized 
citizen  to  sign  an  affidavit  that  he  is  a  naturalized  citizen  and 
entitled  to  vote  are  guilty  of  a  misdemeanor.  Comm.  vs.  Long, 
I  Delaware  Co.,  50. 

XII.  Neglect  of  election  officers,  i.  Where  hon- 
esty and  integrity  are  apparent  in  the  conduct  of  election  offi- 
cers, mere  omissions  will  be  disregarded.  But  gross  acts  of 
negligence  and  apparent  frauds  will  require  the  closest  investi- 
gation. Mann's  Case,  2  Phila.,  320.  2.  Where  no  material 
requirement  of  the  law  has  been  wilfully  and  knowingly  dis- 
regarded, in  the  absence  of  all  fraud,  and  it  appears  the  pop- 
ular will  had  full  expression,  mere  irregularities  and  even 
omissions  of  directory  requirements  will  not  authorize  the 
rejection  of  the  whole  poll.  SeibeCs  Election,  2  Luzerne  Reg- 
ister, 19.  3.  An  election  officer  who  honestly  and  conscien- 
tiously rejects  a  legal  vote  is  not  responsible  in  damages  for 
the  consequences  of  his  mistake.  It  is  absolutely  necessary 
that  malice  should  be  proved  in  order  to  sustain  such  a  charge 
against  an  election  officer.  Moran  vs.  Rennard,  3  Brewster, 
601.  4.  The  neglect  of  an  election  officer  to  take  the  statu- 
tory oath    required   by  law,  will   not    vitiate   the    election^ 
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although  it  may  render  him  liable  to  indictment.  Marks  vs. 
Park^  2  Schuylkill  Record,  62.  5.  There  must  be  evidence 
of  fraud  or  g^oss  irregularity  on  the  part  of  election  officers 
affecting  the  result  of  an  election  to  induce  the  court  to  throw 
out  a  precinct  poll.  The  mere  ignorance  of  the  officers  should 
not  disfranchise  the  voters  of  the  election  district.  Thompson 
vs.  Ernng^  5  Phila.,  102.  6.  When  the  conduct  of  the  elec- 
tion officers  is  such  as  to  destroy  the  integrity  of  their  returns, 
adequate  proof  must  be  demanded  of  each  vote  relied  on.  It 
is  a  highly  penal  offence,  for  officers  conducting  an  election  to 
receive  votes  from  persons  whose  names  are  not  on  the  reg- 
istry lists,  without  requiring  proof  in  each  instance  of  the  right 
to  vote.  Duffy y  In  re,  4  Brewster,  531.  Covode  vs.  Foster, 
Idem,  414. 

XIII.  Neglect  as  to  the  place  of  voting,  i.  Where 
die  election  was  not  held  at  the  place  fixed  by  law  and  desig- 
nated in  the  sheriff^s  proclamation,  but  at  a  place  forty  rods 
distant  therefrom,  held,  that  the  irregularity  was  immaterial, 
where  its  correction  would  not  change  the  result  of  the 
election.  Wheelock*s  Election,  82  Pa.,  297.  Marks  vs.  Park, 
7  Lancaster  Bar,  53.  2.  Holding  the  election  at  the  place 
fixed  by  law  is  essential  to  its  validity.  It  seems,  that  on  the 
destruction  of  the  designated  building  on  the  eve  of  an  election, 
it  might  be  held  on  contiguous  ground.  In  such  case,  the 
necessity  must  be  absolute,  not  merely  convenient.  Melvin's 
Case^  68  Pa.,  333.  Yonkin,  In  re,  Northumberland  Co. 
News,  40. 

XIV.  Neglect  to  pay  tax.  When  the  evidence  shows 
that  a  person  was  duly  assessed,  but  did  not  pay  the  tax,  his 
vote,  if  cast,  is  not  legal.  Northufs  Election,  5  Luzerne  Law 
Times,  If.  S.,  i. 

XV.  Neglect  in  printing  ticket.  The  omission  to 
comply  with  the  provisions  of  a  statute  as  to  the  heading 
or  endorsement  of  tickets,  will  not  render  the  votes  void 
where  there  appears  to  have  been  no  fraud  affecting  the  merits 
of  the  election.     Snare ^  In  re,  2  Chester  Co.,  353. 
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XVI.  Neglect  OF  qualifications  of  voter.  There 
is  nothing  in  the  constitution  which  gives  a  citizen  the  power 
to  establish  his  right  of  suffrage  by  his  own  oath  alone.  The 
jurat  of  the  affidavit  must  be  signed  by  the  officer  before  whom 
it  was  taken.     Cusick's  Election^  i  Lackawanna  Jurist,  266. 

XVII.  Neglect  of  voter  to  register,  i  .  Under  the 
registry  law  of  January  30,  1874,  preliminary  proof  of  his 
qualifications  is  necessary  to  constitute  an  unregistered  elector 
a  legal  voter.  If  the  proof  is  not  made  before  the  vote  be 
received,  it  cannot  be  made  on  the  trial  of  a  contested  election 
so  as  to  legalize  the  vote.  McDanaughy  In  re,  105  Pa.,  488. 
2.  When  an  unregistered  elector  offers  his  vote  at  the  poll,  the 
law  challenges  it  instantly,  and  he  should  be  prepared  to  make 
affidavit  of  his  qualifications  and  of  his  payment  of  tax. 
Cusick's  Election,  136  Pa.,  459. 

XVIII.  Neglect  TO  ACQUIRE  RESIDENCE,  i.  Students  at 
a  college,  whether  supported  by  themselves  or  by  their  parents, 
who  visit  their  home  in  vacation,  and  may  or  may  not  return 
after  graduating,  have  not  such  residence  as  will  entitle  them 
to  vote  in  the  district  where  the  college  is.  "  Resident " 
means  one  who  has  a  permanent  abode ;  it  does  not  include 
one  sojourning  temporarily  or  for  a  special  purpose.  Fry's 
Action  Case,  71  Pa.,  302.  2.  For  the  purpose  of  voting, 
residence  is  the  settled  place  of  abode,  where  one  dwells  with- 
out definite  purpose  of  removal.  It  is  the  place  where  one 
intends  to  reside,  and  has  assumed  all  the  duties  and  rights  of 
citizenship.  Lower  Merion  Election,  i  Chester  Co.  257. 
Lower  Oxford  Election,  Idem,  253.  3.  To  entitle  a  person 
to  vote  in  Pennsylvania,  he  must  have  at  the  time  of  the 
election  an  actual  residence  in  the  precinct;  mere  personal 
presence  will  not  avail.  It  is  a  question  of  intention.  Taylor 
vs.  Reading,  4  Brewster,  439. 

XIX.  Neglect  to  sustain.  Every  presumption  ought 
to  be  in  favor  of  fair,  popular  elections,  and  the  leaning  of  the 
court  should  ever  be  to  sustain  them.  Boileau's  Case^  2  Par- 
sons, 507. 
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XX.  Neglect  to  vote.  Where  an  act  of  assembly 
refers  to  a  majority  of  the  members  of  a  society  or  church, 
expressed  at  a  church  election  held  for  an  avowed  purpose 
after  proper  notice,  held,  that  the  majority  intended  by 
the  act  was  a  majority  of  those  present  and  voting  at  such 
election,  and  that  those  who  did  not  attend  must  be  pre- 
sumed to  have  assented.  Craig  vs.  Presbyterian  Churchy  88 
Pa.,  42. 

XXI.  Neglect  to  count  the  votes.  The  court  will 
compel  the  return  judges  to  count  the  votes  by  mandamus. 
Under  the  act  of  July  2,  1839,  a  petition  filed  contesting  an 
election  is  not  too  late  although  filed  more  than  ten  days  after 
an  election  day.  Comm.  vs.  Tree^  4  Phila.,  362.  Stevenson 
vs.  Lazvrence,  4  Phila.,  367. 

Electric  Light  Companies. 

Neglect  in  locating  poles.  Electric  light  companies 
may  locate  their  poles  on  the  side  of  a  country  road,  but  the 
abutting  land  owner  is  entitled  to  compensation  for  any  damage 
he  may  sustain  by  reason  of  such  location.  While  electric 
railways  may  use  the  streets  of  a  city  without  any  compensa- 
tion to  abutting  owners,  such  use  is  unlike  that  which  an  electric 
light  company  makes  of  a  highway.  Havetford  Electric  Light 
Co,  vs.  Hart^  10  Lancaster  Review,  271. 

Elevators. 

I.  Neglect  to  enclose.  If  there  be  undoubted  evi- 
dence of  clear  negligence,  the  court  must  so  pronounce  as 
matter  of  law.  If  there  be  no  doubt  as  to  the  facts,  yet  if 
there  be  substantial  doubts  as  to  the  inference  to  be  drawn 
from  them,  they  are  for  the  jury.  Where  in  a  darkened  ware- 
house, the  opening  for  the  elevator  was  negligently  left  open, 
and  was  not  enclosed,  the  owner  of  the  warehouse  was  held 
liable  in  damages  for  an  injury  to  a  stranger  who  visited  the 
warehouse  on  business  and  who  fell  down  the  open  hatchway. 
McKee  vs.  Bidwell,  74  Pa.,  218. 
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II.  Neglect  to  protect,  i.  Where  the  hoisting  appa- 
ratus of  a  factory  was  opposite  a  gate  which  opened  into  a 
public  street,  where  persons  were  passing  and  children  play- 
ing, the  passage  should  be  kept  closed  except  when  in  use, 
lest  children  and  adults  should  from  curiosity  venture  under 
the  ponderous  platform,  which  when  lowered  fell  across  the 
passage.  This  is  especially  true  where,  as  in  this  instance,  a 
jar  or  slight  pull  caused  it  to  fall  upon  a  number  of  children 
who  had  entered  the  open  gate  and  were  playing  beneath  it 
Hydraulic  Works  vs.  Orr,  83  Pa.,  335.  2.  It  is  for  the  jury 
to  say  whether  the  omission  of  the  defendant  to  provide  guards 
for  the  four  sides  of  his  freight  elevators,  used  by  scores  of 
delivery  boys,  was  negligence  for  which  he  was  liable,  in  the 
event  of  an  accident  to  a  boy  thirteen  years  of  age.  Straw- 
bridge  vs.  Bradford y  128  Pa.,  200.  3.  In  an  action  by  an 
employee  against  his  employer,  to  recover  damages  (or  per- 
sonal injuries  caused  by  the  fall  of  an  elevator,  it  was  proper 
evidence  to  show  that  the  elevator  was  an  old  one,  fitted  with 
a  rope  which  had  once  parted,  and  that  twice  before  the 
elevator  had  fallen.  Bier  vs.  Manzifacturing  Co.^  130  Pa.,  446. 

III.  Neglect  to  repair,  i  .  Where  the  owner  of  a  hotel 
was  informed  by  the  engineer  of  the  baggage  elevator  that  the 
wire  rope  needed  repair,  whereupon  he  ordered  a  new  rope 
made,  but  meanwhile  continued  the  use  of  the  old  rope  without 
informing  the  baggage  porter,  who  was  in  charge  of  the  eleva- 
tor, of  its  condition,  resulting  in  the  injury  of  said  porter,  held, 
that  the  question  of  the  employer's  negligence  should  have 
been  submitted  to  the  jury.  The  defendant  was  not  an  insurer 
of  the  soundness  of  the  rope,  and  the  measure  of  his  duty 
was  reasonable  care.  Murphy  vs.  Crossan,  98  Pa.,  495. 
1 1  W.  U.,  9. 

IV.  Neglect  in  using.  Where  a  youthful  employee 
was  warned  not  to  approach  the  doors  of  an  elevator,  and 
in  defiance  of  such  warning  he  got  upon  the  door  and  was 
injured,  he  is  not  entitled  to  damages.  Kaufhold  vs.  Arnold^ 
163  Pa.,  269. 
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Emblements. 

« 

I.  Neglect  to  obtain.  The  right  of  the  out-going 
tenant  to  the  way-going  crop  is  settled  law  in  Pennsylvania. 
He  may  dispose  of  it  as  any  other  article  of  personal  property. 
If  he  die  before  harvest,  the  crop  becomes  part  of  his  estate. 
Shaw  vs.  Bowman,  91  Pa.,  417.     1 1  Lancaster  Bar,  i86. 

II.  Neglect  to  reap.  Where  a  tenant  has  paid  his 
rent  in  full  before  a  sherifl's  sale  of  the  leased  premises,  not- 
withstanding such  sale  was  upon  a  judgment  entered  prior  to 
the  execution  of  the  lease,  he  is  entitled  to  all  the  crops 
planted  by  him,  as  against  the  purchaser  at  sheriff's  sale. 
McKeebyws,  Webster,  170  Pa.,  124. 

III.  Neglect  to  remove,  i.  A  tenant,  who  is  ejected 
for  condition  broken,  cannot  re-enter  to  gather  the  crops  left  in 
the  ground.  Hunter  vs.  Jones,  2  Brewster,  370.  7  Phila., 
233.  2.  The  purchaser  of  land  at  sheriff's  sale  is  entitled  to 
the  growing  grain  thereon  which  had  not  been  severed  before 
a  sale.     Hershey  vs.  Metzgar^  90  Pa.,  217. 

Eminent  Domain. 

I.  Neglect  to  oppose  the  right.  Acquiescence  is  not 
to  be  presumed  against  a  party  who  has  no  choice  but  to 
acquiesce,  as  in  the  case  of  private  property  taken  for  public 
use  by  authority  of  the  state.  Jessup  vs.  Loucks,  55  Pa.,  350. 

II.  Neglect  in  taking  private  property.  The  con- 
stitution of  1874  provides,  that  private  property  shall  not  be 
taken  for  public  use  without  authority  of  law  and  just  compen- 
sation  being   first  made  or  secured.     McGee's  Appeal^   114 

Pa.,  477. 

III.  Neglect  to  properly  exercise  the  power.  The 
right  of  the  commonwealth  to  take  or  authorize  to  be  taken 
private  property  without  the  owner's  consent  on  compensation 
made,  exists  in  her  sovereign  right  of  eminent  domain,  and  can 
never  be  lawfully  exercised  except  for  a  public  purpose.  Hence, 
a  railroad  company  cannot  build  private  houses  and  mills,  or 
erect  machinery,  not  necessarily  connected  with  the  use  of  their 
franchise.     Lance's  Appeal,  55  Pa.,  25. 
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IV.  Neglect  to  continue  the  use  op  property.  Wher- 
ever the  commonwealth,  m  the  construction  of  her  public 
works,  acquired  the  fee  simple  in  land  taken  therefor,  either 
by  purchase  or  through  the  exercise  of  her  right  of  eminent 
domain,  and  the  land  was  devoted  to  public  use  as  a  highway, 
a  cessation  of  that  use  would  not  revest  the  title  thereto  in 
the  former  owner.     Haldeman  vs.  R.  R.^  50  Pa.,  425. 

Employees. 

I.  Neglect  in  delivering  goods.  Where  an  employee 
took  property  from  the  depot  of  a  railroad  company  to  his 
employer's  mill,  supposing  it  to  be  his,  where  it  was 
used,  held^  that  the  employer  was  not,  by  the  act  of  taking 
merely,  involved  in  the  consequence  of  a  fraud.  Penna.  R,  R. 
vs.  Zu^,  47  Pa.,  480. 

II.  Neglect  of  fellow  employee,  i.  Where  several 
persons  are  employed  as  workmen  in  the  same  general  service, 
in  the  prosecution  of  which  one  is  injured  through  the  careless- 
ness of  another,  the  employer  is  not  responsible ;  yet  where 
such  employer  has  knowingly  employed  a  workman  incompe- 
tent for  the  business,  through  whose  carelessness  or  inability 
an  accident  happens,  the  employer  may  be  held  responsible. 
Frazer  vs.  Penna.  R,  R.,  38  Pa.,  104.  2.  An  employer  is 
not  bound  to  indemnify  an  employee  for  losses  in  conse- 
quence of  the  ordinary  risks  of  the  business,  nor  of  the  negli- 
gence of  another  person  employed  by  the  same  employer  in 
the  same  general  business,  unless  he  has  neglected  to  use  ordi- 
nary care  in  the  selection  of  the  culpable  employee.  Caldwell 
vs.  Brown,  53  Pa.,  453. 

See  "  Master  and  Servant." 

Engines. 

Neglect  in  constructing.  If  one  employs  a  reputable 
machinist  to  construct  a  steam  engine,  and  it  blows  up  from 
bad  material  or  unskillful  work,  the  employer  is  not  responsi- 
ble for  injury  to  his  own  servant  or  to  a  third  person.     The 
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want  of  knowledge  of  the  facts  averred  in  the  bill,  it  is  not 
responsive,  so  as  to  require  the  evidence  of  two  witnesses,  or 
that  of  one  witness  and  corroborating  circumstances  to  over- 
come it.     Socher's  Appeal^  104  Pa.,  609. 

II.  Neglect  to  object  to  answer.  An  answer  in 
equity  may  be  objected  to  for  insufficiency,  but  a  complainant 
will  nevertheless  forfeit  this  right  by  his  laches.  Such  excep- 
tions should  be  filed  within  twenty  days  after  the  answer  is 
served.     Schooley  vs.  ShoetnakeTy  4  Lancaster  Review,  290. 

III.  Neglect  to  amend  bill.  It  is  too  late  to  amend  a 
bill  in  equity  after  answer  filed  and  reference  to  a  master  and 
examination  of  witnesses.     Dougherty  vs.  Murphy y  10  Phila., 

509.     I  Foster,  280. 

IV.  Neglect  in  the  bill.  i.  Amendments  to  a  bill  in 
equity  will  not  be  allowed  where  they  make  a  new  cause  of 
action,  and  are  inconsistent  with  and  repugnant  to  the  case 
made  by  the  original  bill.  Chambers  vs.  Waterman^  Leg.  Gaz. 
Report,  60.  2.  A  bill  in  equity  is  multifarious,  where  there 
is  no  connection  between  the  matters  alleged  and  where  there 
is  no  common  liability  of  the  defendants  specified.  Proprietor^ 
School  Fund  vs.  Heennans,  i  Kulp,  469.  3.  A  bill  in  equity 
is  multifarious,  when  it  sets  forth  two  entirely  distinct  and 
independent  grounds  of  action,  requiring  different  proofs  and 
different  decrees.  Holton  vs.  WaUacey  42  Pittsburg  Journal, 
281.  4.  A  bill  in  equity  may  be  amended  as  of  course  at 
any  time  before  answer  filed,  but  after  answer,  leave  of  court 
must  be  obtained.  Hays  vs.  Dickeny  28  Pittsburg  Journal, 
180.  5.  Where  a  bill  in  equity  is  inartistic  and  incomplete, 
but  has  substance  by  which  to  amend,  if  necessary,  amend- 
ment will  be  allowed  in  the  supreme  court.  Darlington's 
Appealy  86  Pa.,  512.  6.  A  bill  in  equity  should  contain  a 
simple  statement  of  the  essential  facts  in  the  case  presented, 
but  not  the  evidence  of  those  facts.  Winebrenner  vs.  Colder, 
43  Pa.,  244.  7.  A  bill  is  multifarious  by  the  joinder  of  dis- 
tinct, independent  and  separate  causes  of  complaint  requiring 
different  defences  and  different  decrees.     Cumberland  Valley 
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R.  R.  Appeal,  62  Pa.,  218.  8.  Where  distinct  and  sepa 
matters  are  embraced  in  a  bill  in  equity,  it  is  obnoxious  to 
chaise  of  multifariousness.  It  is  not  multifarious  me 
because  the  plaintiffs  are  not  interested  in  an  equal  deg 
Brightvs.  McCvlhugk,  I  Schuylkill  Record,  281. 

V.  Neglect  to  dismiss  the  bill.  i.  Though 
chancery,  as  a  general  rule,  a  complainant  may  move  to 
miss  his  bill  with  costs  at  any  time  before  decree,  as  of  cou 
yet  after  an  issue  as  to  the  facts  alleged  in  the  bill  had  t 
tried  by  a  jury,  and  a  verdict  found  for  the  defendant,  u 
which  the  court  was  about  to  pronounce  a  final  decree, 
plaintiff  cannot  then  move  to  dismiss  his  bill.  Saylor's  Ap/ 
39  Pa.,  495-  2.  It  is  improper  for  a  court  to  dismiss  a  bi 
equi^  before  an  answer  or  demurrer  is  filed,  on  a  heai 
upon  a  motion  to  continue  a  preliminary  injunction.  L 
Mountain  Coal  Co.'s  Appeal,  5  W.  W.,  309, 

VI.  Neglect  TO  OBJECT  to  the  bill.  Multifariousi 
in  a  bill  should  be  objected  to  by  demurrer ;  it  is  too  latt 
object  at  the  hearing.     Persch  vs.  Qutggle,  57  Pa.,  247. 

VII.  Neglect  to  support  bill.  Where  the  answe 
responsive  to  the  bill,  the  latter  must  be  sustained  by  the 
timony  of  two  witnesses,  or  of  one  witness  and  strongly  1 
roborative  circumstances.  The  answer  must  be  sigi 
Hodges  vs.  Laurel  Run  Lodge,  2  Kulp,  372.  Bauer  vs.  Se^ 
2  W.  N.,  242. 

VIII.  Neglect  TO  JOIN  PARTIES.  1,  Inequity,  all  | 
ties  to  be  affected  by  the  decree  must  be  joined.  Pelitt 
Baird,  10  Phila.,  57.  2.  All  parties,  materially  interestec 
the  subject-matter  of  a  bill  in  equity,  either  as  plaintilfs 
defendants,  must  be  made  parties.  The  want  of  proper  pai 
may  be  taken  advantage  of  by  plea  or  answer.  Scholl 
Sckoener,  i  Woodward's  Decisions,  200.  3.  When  pai 
named  as  complainants  in  a  bill  in  equity  are  joined  witt 
their  knowledge  or  assent,  the  bill  as  to  them  should  be 
missed.  Grauensdne' s  Appeal,  49  Pa,,  310.  4.  A  bil 
equity  which  improperly  joins   defendants  often  falls  wi 
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the  definition   of   multifariousness.       Sheriff  vs.    Oil  Co.^  J 

Phila.,  4. 

IX.  Neglect  to  print  bill.  i.  Where  a  bill  in  equity 
was  filed  in  type-writing,  and  during  five  months  proceedings 
were  had  in  the  case,  the  court  will  not  dismiss  the  bill  on  the 
ground  that  it  was  not  printed,  as  required  by  the  rules  of 
court.  Pottsuille  Water  Co.  vs.  Navigation  Co,,  ii  Pa. 
County,  635.  2.  Where,  in  an  injunction  bill,  counsel  certi- 
fies that  there  has  not  been  time  to  print  the  bill,  the  suit  is 
pending  as  soon  as  the. bill  is  filed;  the  plaintiff  has  twenty 
days  thereafter  in  which  to  file  and  serve  printed  copies. 
Landfnesser  ws,  Leim,  5  Kulp,  417. 

X.  Neglect  op  certipicate  op  counsel.  Under  the 
act  of  October  14,  1840,  the  counsel  of  a  party  filing  a  bill 
in  equity  must  certify  that  the  plaintiff  has  no  adequate  remedy 
at  law,  or  it  would  be  attended  with  additional  trouble  or  delay. 
Thomas  vs.  Hall,  2  Pearson,  61. 

XI.  Neglect  in  cross  bill.  i.  A  cross  bill  must  be 
confined  to  the  subject-matter  of  the  original  bill,  and  cannot 
embrace  new  matters.  Datz  vs.  Phillips,  24  W.  N.,  382. 
2.  An  original  and  cross  bill  are  usually,  but  not  necessarily 
heard  together.  Where  both  causes  are  at  issue,  the  plaintiff 
in  the  cross  suit  may  have  an  order  that  they  be  heard 
together.     Randolphs  Appeal,  66  Pa.,  178. 

XII.  Neglect  to  open  decree.  The  refusal  to  open  a 
decree  of  equity,  on  the  ground  of  after-discovered  testimony, 
rests  in  the  sound  discretion  of  the  court  below,  and  will  not  be 
reviewed  by  the  supreme  court.  Where  money  has  been  paid 
on  the  strength  of  a  decree  in  equity,  such  decree  is  final 
Acuff^s  Appeal^  3  Montgomery  Co.,  10 1. 

XIII.  Neglect  in  transperring  decree.  A  decree  of  a 
court  of  equity  for  the  payment  of  money  cannot  be  trans- 
ferred to  another  county  for  the  purpose  of  lien  and  execution^ 
as  in  the  case  of  a  judgment  at  law.  Brooke  vs.  Phillips, 
83  Pa.,  183. 

XIV.  Neglect  op  diligence,     i.  Nothing    can  call  a 
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court  of  equity  into  action  but  the  concurrence  of  good  ii 
and  reasonable  diligence ;  where  these  are  wanting,  the  cc 
is  passive,  and  does  nothing.  Laches  and  neglect  are  alw 
discountenanced.  No  precise  rule  can  be  laid  down  wh( 
delay  will  be  excused  or  justified;  each  case  must  depend  U| 
its  own  peculiar  circumstances.  MeUUk's  Estate,  i  Pars< 
4S2.  2.  The  fact  that  a  plaintiff  in  a  bill  in  equity  allo\ 
year  to  pass  without  action  on  his  part,  is  not  necessarily  si 
dent  ground  for  dismissing  the  bill.  The  court  will  consider 
circumstances  of  the  case,      WUson  vs.  Rusting,  13  Phila., 

XV.  Neglect  to  invoke,  i  .  A  chancellor  should 
interfere  by  way  of  mandatory  injunction,  even  though 
injury  be  clearly  established,  where  there  has  been  long-( 
tinued  delay  in  asserting  the  right,  and  a  remedy  exists  at  \ 
Equity  requires  the  utmost  diligence  upon  the  part  of 
who  invokes  its  preventive  aid,  and  a  slight  degree  of  acqi 
ence  is  sufficient  to  defeat  the  application.  Where  plai 
stands  idly  by,  and  permits  erections  to  be  made,  and  expei 
to  be  incurred  therein,  without  objecting,  his  application 
the  aid  of  a  court  of  equity  comes  too  late,  and  will  not 
entertained.  Ome  vs.  Fridenlmrg,  143  Pa.,  SO'-  2,  It 
settled  principle,  that  the  holder  of  an  equity  must  be  vigi 
in  asserting  it,  if  he  would  have  the  aid  of  a  chance 
Laches  in  such  a  holder  will  always  postpone  him  to 
who  may  have  been  injured  by  his  inertness.  Doug 
Appeal,  48  Fa.,  225.  3.  Nothing  can  call  a  court  of  eq 
into  action  but  conscience,  good  faith  and  diligence.  Mit 
Bank  vs.  Water  Co.,  2  Schuylkill  Record,  r6.  4.  That  t 
is  a  remedy  at  law  is  not  alone  sufficient  to  oust  the  juri: 
tion  of  equity.  It  must  be  an  adequate  remedy  and  eqi 
convenient.  Wamervs,  McMulUn,i^iVK.,Z70.  5.  A  c 
of  equity  will  not  grant  reUef  where  a  party  has  been  guill 
laches  by  delay  for  some  twenty  years  in  enforcing  his  ri^ 
liner's  Appeal,  2  Honagban,  160. 

XVL  Neglect  in  the  evidence.    In  equity  the  answf 
ttie  defendant,  if  responsive  to  the  bill,  is  conclusive,  ui 
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overcome  by  the  testimony  of  two  credible  witnesses,  or  the 
testimony  of  one  witness  and  such  corroborative  facts  as  are 
equivalent  to  the  testimony  of  a  witness.  Rowley's  Appeal^ 
115  Pa.,  150.  Barclays  Appeal^  3  Walker,  230.  Lonergan 
vs.  Fenlon,  2  Pittsburg,  1 1 5. 

XVII.  Neglect  to  grant  an  issue.  The  granting  or 
refusal  of  an  issue  in  equity  is  not  the  subject  of  an  appeal. 
It  is  but  a  means  of  informing  the  conscience  of  the  court  as 
to  disputed  facts,  and  the  verdict  is  not  binding  if  the  court 
think  it  wrong.     Scheetz's  Appeal^  35  Pa.,  88. 

XVIII.  Neglect  OF  JURISDICTION,  i.  The  want  of  an  ade- 
quate remedy  at  law  gives  jurisdiction  to  a  court  of  equity,  and 
a  claim  to  relief,  but  it  is  not  sufficient  that  one  may  have  some 
remedy  at  law.  It  must  be  an  adequate  and  complete  one,  as 
practical  and  efficient  as  the  remedy  in  equity.  Bank  of  Ken- 
tucky vs.  Bankf  i  Parsons,  180.  Bank  of  Virginia  vs.  Adams, 
Idem,  534.  2.  Where  there  is  a  complete  and  adequate 
remedy  at  law,  and  the  question  is  one  of  title,  the  equity 
power  of  the  court  will  not  be  exercised.  Spangleberger  vs. 
Leger,  2  Kulp,  29.  2  Schuylkill  Co.  Record,  287.  3.  To 
render  the  adjudication  of  a  court  of  law  conclusive  in  a  court 
of  equity,  the  jurisdiction  of  the  former  must  be  broad  enough 
to  cover  the  whole  ground.  Wilson  vs.  Buchanan^  170  Pa., 
14.  4.  Where  trespasses  or  nuisance  threaten  to  become  of 
a  permanent  character,  injunction  is  the  appropriate  remedy, 
even  if  the  injured  party  have  a  remedy  at  law.  Walters  vs. 
McElroy,  1 5 1  Pa.,  549.  5.  A  court  of  equity  will  not  decline 
jurisdiction  of  a  case,  where  the  remedy  at  law  is  inadequate 
or  doubtful  in  its  nature,  extent  or  operation.  Weir  vs.  Mun- 
dill,  3  Brewster,  594.  6.  Equity  will  take  jurisdiction  where 
otherwise  a  great  multiplicity  of  suits  would  be  required. 
Blackwellvs,  Ace,  3  C.  P.  Reporter,  177. 

XIX.  Neglect  to  question  jurisdiction.  A  bill  in 
equity  for  an  account  will  not  be  dismissed,  although  there 
may  be  an  adequate  remedy  at  law,  after  the  defendant  has 
permitted  the  case  to  go  to  a  master  and  all  the  testimony  has 
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been  taken  and  the  report  of  the  master  filed.     St 

Bank,  162  Pa.,  504. 

XX.  Neglect  to  award  jury  trial.  The  a 
jury  trial  in  equity  practice  is  purely  a  matter  of 
There  must  be  a  material  fact  in  dispute.  The  ma 
appear,  not  by  mere  allegation,  but  by  evidence  Uj 
the  court  could  sustain  a  verdict  in  favor  of  the  c 
Shoemaker's  Estate,  3  Brewster,  3 1 2. 

XXI.  Neglect  of  master  to  report.  The  ■ 
a  report  of  a  master  in  a  case  heard  on  bill,  answe 
dence  is  a  cardinal  defect.     Herdic's  Appeal,  58  Pa. 

XXII.  Neglect  in  the  pkoceedings.  Equit 
ings  which  are  not  in  accordance  with  the  rules  adoj 
supreme  court  on  January  15,  1894,  are  irregular 
Cassidy  vs.  Knapp,  167  Pa.,  305. 

XXni.  Neglect  to  produce  books.  An  or 
production  of  books  and  papers  will  not  be  made  in 
case,  unless  the  bill  prays  discovery  of  &cts  matei 
issue.  The  books  must  either  be  alleged  to  be  in  th 
the  other  party  and  material  or  the  adversary  m: 
poenaed  as  a  witness  duces  tecum.  Campbell  vs.  K 
Phila.,  163.     Snebly  vs.  Unnell,  Idem,  i6j. 

XXIV.  Neglect  of  the  respondent  to  appe 
defendant  in  a  suit  in  equity  does  not  appear  on  the 
contained  therein,  the  complainant  may  proceed 
Rule  of  Supreme  Court,  3  D.,  335. 

XXV.  Neglect  to  restrain  legal  frocee 
court  of  equity  will  not  interfere  to  restrain  legal   p 
where  the  complainant  has  an  adequate  remedy  at 
Canal  Co.  vs.  Lowrie,  5  Clark,  464. 

XXVI.  Neglect  in  service  upon  defenda 
act  of  April  6,  1859,  provides  for  the  service  of  pro 
tain  cases  in  equity,  upon  defendants  not  resident 
within  the  jurisdiction  of  the  court.  But  a  judgmen 
or  decree  has  no  extra-territorial  efiect,  when  neithc 
ties  nor  the  subject-matter  are  within   the  jurisdicti 
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court  To  authorize  a  court  having  equity  jurisdiction  to 
exercise  the  power  conferred  by  this  act,  the  subject-matter  of 
the  suit  must  either  be  itself  within  the  jurisdiction  of  the  court, 
or  must  be  brought  within  the  jurisdiction  by  the  service  of  its 
process  on  one  or  more  of  the  principal  defendants.  Eiy's 
Appeal,  70  Pa.,  313. 

XXVIII.  Neglect  in  serving  subpoena.  An  injunction 
cannot  be  granted  until  the  parties  complained  of  have  been 
served  with  a  subpoena  to  appear  and  answer ;  until  then,  they 
are  not  in  court.     Blcir  vs.  School  District,  3 1  Pa,,  274. 

XXIX.  Neglect  to  accept  the  verdict  of  a  jury.  A 
chancellor  is  judge  both  of  the  equity  and  of  the  facts.  It  is  in 
his  discretion  whether  he  will  send  an  issue  to  a  jury.  And 
if  he  does,  their  verdict  is  only  advisory.  It  is  not  conclusive 
upon  him.     McGinityws.  McGinity,  63  Pa.,  44. 

Brror. 

I.  Neglect  to  file  assignments.  Assignments  of  error 
should  be  filed  of  record ;  the  paper  book  is  no  part  of  the 
record.  Pleadings  are  as  essential  in  a  court  of  error  as  in  the 
court  below.  The  exception  itself  should  be  set  out  in  the 
assignment  of  error.     Armstrong's  Appeal,  68  Pa.,  409. 

II.  Neglect  IN  ASSIGNMENTS,  i.  Only  one  point  or  sub- 
ject should  be  embraced  in  an  assignment  of  error.  Kelly  vs. 
Bennett,  25  W.  H".,  368.  2.  An  assignment  of  error  to  the 
admission  of  evidence  which  quotes  the  bill  of  exception  but 
not  the  evidence,  will  not  be  considered  by  the  supreme  court 
It  should  state  the  answer  or  the  instruction  complained  of,  or 
the  offer,  the  objection,  and  the  ruling  of  the  court  in  the  admis- 
sion and  rejection  of  evidence.  Fritz  vs.  Ins,  Co.,  154  Pa.,  384. 
Rosentltalvs,  Ehrlicher,  Idem,  396.  Kramer  vs.  Winslow,  Idem, 
637.  3.  A  specification  of  error  to  the  admission  of  testimony 
which  fails  to  quote  the  testimony  is  bad.  An  assignment 
which  quotes  the  answers  to  a  point,  should  also  state  the 
point,  or  it  will  not  be  considered.  Each  specification  of  error 
must  be  self-sustaining.     It  is  unfair  to  sever  a  single  sentence 
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from  the  body  of  a  judge's  charge,  and  to  un( 
stnie  it  by  itself  without  regard  to  the  contex 
tions  of  the  charge.  McElroy  vs.  Braden, 
Irmn  vs.  Kutruff,  Idem,  609.  4.  A  rule  c 
court  reads  :  "  When  the  error  assigned  is  to  tl 
rqection  of  evidence,  the  specification  must  que 
stance  of  the  bill  c^  exceptions,  or  copy  the  bi 
connection  with  the  specification.  Any  assigi 
not  according  to  this  rule  will  be  held  the  s: 
Hariman  vs.  Shaffer,  yi  Pa.,  315.  5.  Each 
must  be  specified  particularly,  and  by  itself, 
cation  embrace  more  than  one  point,  or  refer  to 
bill  of  exceptions,  or  raise  more  than  one  distil 
shall  be  deemed  a  waiver  of  all  the  errors  so  a 
vs.  Stephens,  2  Phila.,  150.  6.  When  the  er 
to  the  charge  of  the  court,  the  part  of  the  cha 
must  be  quoted  in  totidem  verbis  in  the  specifii 
points  upon  which  error  is  assigned  must  be  se 
ten,  and  not  in  substance.  Bigler  vs.  Mickinge. 
•J.  An  assignment  of  error  to  the  admission  of 
fails  to  set  forth  the  evidence  admitted  under  tl 
defective.  Neely  vs.  Bair,  147  Pa.,  418.  Bid 
156  Pa.,  30.  Butchers'  Ice  Co.  vs.  PhUadelpi 
S.  Assignments  of  error  in  answers  to  points  sul 
forth  the  points  only,  are  insufficient,  unless  th 
the  court  erred,  or  in  what  the  alleged  mistake; 
a  result  of  such  omission,  the  appellate  court  : 
gather  the  complaints  of  the  plaintiffs  in  err* 
their  arguments  than  from  the  record,  and  the 
in  controversy  are  qbscured,  Franklin  Ins.  Co. 
43  Pa.,  350.  9.  An  assignment  of  error  to  a  n 
evidence,  which  fails  to  set  forth  the  eviden< 
improper.  Arnold  vs.  Blabon,  147  Pa.,  372.  n 
appear  real,  ubstantial  and  clear  error  in 
warrant  a  reversal.  Kisser  vs.  Vanleer,  2 
11.  Assignments  of  error  to  the  chargeof  a  ji 
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in  totidetn  verbis,  and  the  specification  should  quote  the  full 
substance  of  the  bill  of  exception,  or  copy  of  the  bill.  Errors 
cannot  be  assigned  of  what  was  not  said  by  the  judge.  That 
portion  of  a  judge's  charge  claimed  to  be  error  must  be  assigned 
JuBc  verba.  Burkhelder  vs.  Stahl,  i  Lancaster  Bar,  No.  ii. 
1 2.  A  general  assignment  of  error,  that  **  the  charge  of  the 
court  below,  as  a  whole,  was  misleading  to  the  jury,"  is  not  in 
accordance  with  the  rules  of  court  Udderzook  vs.  Harris ^  140 
Pa.)  236.  13.  Specifications,  alleging  error  in  the  answers  to 
points  for  instruction,  which  do  not  quote  the  points  and 
answers,  or  error  in  the  admission  or  rejection  of  testimony, 
which  do  not  give  the  testimony  admitted  or  rejected  under 
the  offers  made,  are  not  in  accordance  with  the  rules  of  the 
supreme  court.  Long  vs.  Milford  Township,  137  Pa.,  122. 
14.  The  assignments  of  error  are  an  essential  part  of  the  plead- 
ings in  the  supreme  court,  and  as  such  should  be  so  complete 
in  themselves  as  not  to  require  reference  to  other  parts  of  the 
record.  Each  specification  should  in  and  of  itself  present  the 
question  the  court  is  called  on  to  decide.  Landis  ws.  Evans,  113 
Pa.,  332.  15.  Assignments  or  specifications  of  error  must  be 
drawn  in  substantial  compliance  with  the  rules  of  the  supreme 
court.  It  is  necessary  that  they  should  be  complete  in  them- 
selves without  reference  to  other  parts  of  the  record.  Ctdin 
vs.  Glass  Works,  108  Pa.,  220.  16.  An  assignment  of  error 
to  the  admission  of  evidence  which  does  not  set  out  the  evi- 
dence admitted  under  the  offer,  is  not  in  compliance  with  the 
rules  of  court,  and  will  not  be  considered.  Cornish  vs.  Hooker, 
141  Pa.,  138.  17.  It  is  not  good  practice  to  divide  assign- 
ments of  error  into  separate  clauses,  and  number  them  accord- 
ingly. Kemmererws.Tool,  81  Pa.,  467.  18.  A  specification 
of  error  to  the  admission  of  evidence,  which,  though  stating 
the  offer  and  the  objection  thereto,  does  not  set  out  the  testi- 
mony admitted,  is  not  in  compliance  with  the  rules  of  court. 
Huckestein  vs.  Kelly,  139  Pa.,  201.  19.  When  assignments 
of  error  merely  state  the  names  of  witnesses  whose  testimony 
was  received  or  rejected,  without  specifying  the  particular  evi- 
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the  record  in  compliance  with  the  rule  of  the  supreme  court, 
will  not  be  considered.  Kreiner  vs.  R.  R.,  135  Pa.,  184. 
28.  An  assignment  of  error  to  the  admission  of  testimony, 
which  fails  to  set  forth  the  testimony  admitted  under  the  excep- 
tion, does  not  conform  to  the  rule  of  court,  and  will  not  be 
ccJnsidered.  Holthouse  vs.  Rynd,  155  Pa.,  43.  Zimmerman 
vs.  Camp,  Idem,  152.  29.  When  the  admission  of  testimony 
is  assigrned,  but  neither  the  offer,  the  objection  nor  the  ruling 
of  the  court  below  is  embodied  in  the  assignment  of  error, 
the  latter  will  be  dismissed  for  lack  of  conformity  with  the 
rules  of  court.  MansUevs,  Wylie^  25  W.  H".,  279.  30.  An 
assignment  of  error,  which  specifies  that  the  court  erred  in 
disallowing  defendant's  question,  quoting  the  question,  but 
not  the  bill  of  exception,  is  not  in  compliance  with  the 
rule  of  court.  Kent  Iran  Co.  vs.  Norbede,  150  Pa.,  559. 
3 1 .  An  assignment  of  error,  embracing  all  the  testimony  taken 
on  a  commission,  will  not  be  sustained  where  part  of  the  testi- 
mony is  relevant  and  proper.  Pittsburg  Bridge  Co,  vs.  Brown, 
2  Monaghan,  341.  32.  An  assignment  of  error  to  the 
admission  of  testimony,  which  does  not  give  the  offer  made, 
nor  the  substance  of  the  testimony  admitted  under  it,  and  does 
not  show  any  exception  sealed,  will  not  be  considered.  Burson 
ws.  Fire  Ass' n,  136  Pa.,  268.  33.  An  assignment  of  error 
must  not  embrace  more  than  one  item.  Bartolefs  Appeal,  i 
Walker,  'j'j.  34.  An  assignment  of  error  which  avers  merely 
that  the  court  erred  in  dismissing  the  exceptions  to  a  master's 
report,  without  setting  out  the  exceptions,  will  not  be  consid- 
ered by  the  supreme  court.  Bowers  vs.  Bennethum,  133 
Pa.,  306.  35.  Where  the  court  below,  without  giving  specific 
answers  to  points  presented  for  charge,  declined  to  affirm 
them  generally,  a  specification  of  error  which  groups  the 
refusal  of  all  the  points  into  one  assignment,  is  not  in  compli- 
ance with  the  rules  of  the  supreme  court.  Borland  vs.  Meurer, 
139  Pa.,  513.  36.  Assignments  of  error,  which  do  not  con- 
form to  the  rules  of  court,  will  be  disregarded.  Sayers  vs. 
Hoskinson,  no  Pa.,  473.     Neiss  vs.   Foster,  64  Pa.,  495. 
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17.  Specifications  of   error   must  quote  the  exact  language 
of  the  charge  to   which    the  exceptions   are  taken.     They 
must   quote  in  full  the  bill  of  exceptions  to  the  admission 
of  testimony.     Scott  vs.  Moore,  i  Chester  Co.,  19.     38.  The 
rule  requires  that,  when  the  error  assigned  is  to  the  admis- 
sion or   rejection  of  evidence,  the  specification    must  quote 
the  full  substance  of  the  bill   of   exceptions   or    copy  the 
bill.     Yeager  vs.  Fuss^  9  W.  N.,  557.     Dietrich  vs.  Adams, 
Idem,  492.     39.  A  specification   of  error,  which  alleges  that 
the  court  erred  in  not  affirming  certain  points  for  instruc- 
tion, and  which  sets  out  the  points,  but  not  the  answers  thereto, 
is  not  in  accordance  with  the  rules  of  the  supreme  court,  and 
will  not  be  considered  an  error.   Readdy  vs.  Shamokin  Borough, 
137  Pa.,  92.     40.  An  assignment  of  error,  which  relates  to 
the  admission  of  testimony,  but  does  not  embody  in  it  either 
the  offer,  the  objection  or  the  ruling  of  the  court  below,  is  not 
in  conformity  with  the  rules  of  court.     Wylie  vs.  Mansley, 
132  Pa.,  65.     41.  Assignments  which  allege  error  in  sustain- 
ing the  exceptions  filed  to  the  report  of  a  master,  but  which 
do  not  set  out  the  exceptions  themselves  specifically,  are  not  in 
accordance  with  the  rules  of  the  supreme  court,  and  will  be 
held  the  same  as  none.     Saner  vs.  MoUinger,  138  Pa.,  338. 
42.  Assigrnments  of  error  to  the  admission  or  rejection  of  tes- 
timony, must  set  forth  so  much  of  the  accompanying  evidence 
as  is  necessary  to  a  proper  understanding  of  the  offer  and  rul- 
ing of  the  court  upon  it.     The  neglect  is  not  cured  by  putting 
the  necessary  matter  in  the  bill  of  exceptions  or  elsewhere  in 
the   record    or  the  paper   book.     Comnt,   vs.    Wemtz,    161 
Pa.,  591.     43.  Assignments  of  error  based  upon  the  answers 
of  the  court  below,  to  points  of  law  which  had  no  evidence  to 
support  them,  will  not  be  considered.     Clarkson  vs.  Thorn,  2 
Pennypacker,  491.    44.  The  rules  of  the  supreme  court 
require  that  the  assignment  of  error  should  contain  the  evidence 
or  copy  of  the  writing  rejected  or  admitted,  that  part  of  the 
charge  objected  to,  and  the  points  and  answers  excepted  to. 
Battles  vs.  SHney,  37  Pittsburg  Journal,  80.    45.  An  assign- 
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ment  of  error  to  the  rejection  of  testimony,  which  does  not 
set  forth  the  substance  of  the  .bill  of  exception,  will  not  be 
considered.     Adams  vs.  Uhler,  2  Walker,  96. 

III.  Neglect  to  assign.  Errors  not  excepted  to  will  gen- 
erally not  be  noticed,  but  the  court  reserves  the  right  to  notice 
them  when  justice  requires  it.  Sauservs.  Wemts^  21  Pitts- 
burg Journal,  15. 

IV.  Neglect  to  perfect  bail.  If  bail  in  error  be  not 
perfected  within  ten  days  after  exception,  the  writ  of  error 
may  be  non-prossed.   Campbell  vs.  Gregg,  Brightly *s  Rep.,  440. 

V.  Neglect  in  entry  of  bail.  Where  recog^zance  of 
bail  in  error  is  defectively  taken  in  the  court  below,  the  pro- 
thonotaiy  of  the  supreme  court  may  correct  it  by  taking  a  new 
recognizance  in  the  form  prescribed  by  statute.  Hoosie  vs.  Gray^ 
73  Pa.,  502. 

VI.  Neglect  to  certify  testimony.  Testimony  will 
not  be  noticed  on  a  wnt  of  error  unless  it  has  been  certified 
from  the  court  below.     Hughes  vs.  Peaslee,  50  Pa.,  257. 

VII.  Neglect  to  quote  judge*s  charge.  In  speci6- 
cations  of  error  the  points  and  answers  of  the  court  below 
must  be  quoted  in  totidem  verbis,  or  the  supreme  court  may 
disregard  them.     Monroe  vs.  Monroe,  93  Pa.,  520. 

VIII.  Neglect  to  file  exceptions.  The  supreme 
court  has  no  power  in  capital  cases  to  review  points  which 
were  not  taken  in  the  court  below  nor  filed  of  record,  but  is 
confined  to  exceptions  taken  on  the  trial  to  some  question  of 
law  or  evidence,  or  to  the  opinion  of  the  court  upon  a  written 
point,  which,  together  with  the  decision,  must  be  filed  of  record 
as  in  civil  cases.     Hopkins  vs.  Cotnm,,  50  Pa.,  9. 

IX.  Neglect  in  exceptions.  Exceptions  which  relate 
to  facts  not  appearing  on  the  record  will  not  be  considered  on 
writ  of  error.  Care  should  be  taken  that  the  praecipe  for  a 
writ  of  error  should  be  definite.  Summerville  vs.  Painter,  44 
Pa.,  no. 

X.  Neglect  to  take  exceptions.  i.  The  supreme 
court  is  bound  to  disregard  an  assignment  of  error,  under  the 
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act  of  April  18,  1874,  unless  the  record  shows  an  exception 
was  taken.  TUusville  Building  Ass'n  vs.  McCambs,  92  Pa., 
364.  2.  The  supreme  court  will  not  consider  an  assignment 
of  error  not  based  upon  an  exception  in  the  court  below. 
Dempsey  vs.  Hann^  20  W.  H".,  266. 

XI.  Neglect  to  review  the  merits  of  a  case.  On 
writ  of  error,  the  supreme  court  does  not  review  the  judgment 
of  the  court  below  on  the  merits,  as  on  an  appeal,  but  is  limited 
to  an  examination  of  the  decision  on  points  of  law  and  evi- 
dence which  were  excepted  to.  Warsaw  Township  vs.  Knox 
Toumship,  102  Pa.,  304. 

XII.  Neglect  to  furnish  papers  offered  in  evidence. 
It  is  an  established  rule  of  practice  in  the  supreme  court  not 
to  reverse  on  account  of  the  rejection  or  reception  of  written 
evidence,  unless  the  paper  in  question  or  a  copy  is  furnished. 
Wilvert  vs.  Sunbury,  8ix  Pa.,  58. 

XIII.  Neglect  in  the  recognizance.  A  recognizance 
in  error,  although  not  in  the  form  prescribed  by  law,  if  taken 
in  a  form  assented  to  by  both  parties,  will  avail,  and  the  writ 
of  error  will  be  a  supersedeas  to  further  proceedings  in  the 
court  below.     Haines  vs.  Levin,  5 1  Pa.,  412. 

XIV.  Neglect  in  the  record.  Under  the  act  of  Feb- 
ruary 24,  1 806,  the  evidence  comes  up  under  the  certificate  of 
the  judge,  the  counsel  being  bound  to  make  it  up  and  present 
it  for  signature,  the  judge  deciding  what  the  evidence  was 
when  the  counsel  differ  as  to  it.  Penna,  R.  R,  vs.  Berry,  68 
Pa.,  272. 

XV.  Neglect  of  rules  of  court.  Errors  not  assigned 
in  accordance  with  the  rules  of  court  will  not  be  considered. 
Williams'  Appeal,  122  Pa.,  472. 

XVI.  Neglect  to. obtain  sureties  on  writ.  A  writ  of 
error,  unaccompanied  by  two  sureties,  is  not  a  supersedeas  of 
an  execution  issued  on  the  judgment  in  the  court  below. 
Henry  vs.  Boyle,  i  Miles,  386. 

XVII.  Neglect  in  the  writ.  Even  after  a  writ  of  error 
has  been  filed  and  the  record  transmitted,  it  is  still  within  the 
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reach  of  the  court  below  until  return  day,  for  the  correction 

of  clerical  errors.     Gunnvs.  Bowers,  126  Pa.,  552. 

XVIII.  Neglect  in  disposing  of  writ.  Where  a  writ 
of  error  is  sued  out,  and  the  time  expires  before  it  is  disposed 
of  by  the  supreme  court,  the  court,  in  affirming  the  judgment, 
will  give  further  time  for  compliance  with  the  conditions  of  the 
verdict.  Creigh  vs.  Shafto,  9  W.  &  S.,  84.  Gordonier  vs. 
Billings,  77  Pa.,  503. 

XIX.  Neglect  in  taking  out  writ  of.  i.  The  pro- 
vision of  the  act  of  April  i,  1874,  limiting  the  time  within 
which  a  writ  of  error  may  be  sued  out,  does  not  apply  to  a 
feme  covert.  Fenn  vs.  Early,  113  Pa.,  264.  2.  A  writ  of 
error  issued  one  day  after  the  expiration  of  two  years  from  the 
date  of  the  judgment  in  the  court  below,  is  too  late,  and  will 
be  quashed.  Bair  vs.  Black,  29  Pittsburg  Jotimal,  61. 
Van  Horn  vs.  Stockham,  i  W.  H".,  246.  Blodgett  vs.  Hagen, 
Idem,  180.  3.  A  writ  of  error  is  available,  as  a  super, 
sedeas,  if  accompanied  by  r^ular  affidavit  and  recognizance, 
although  issued  more  than  three  weeks  after  entry  of  judg- 
ment, if  no  steps  have  been  taken  by  the  sheriff  upon  an  exe- 
cution upon  the  judgment  McDonald vs,  Gifford,  i  Brewster, 
278.  Van  Horn  vs.  Stockham,  i  W.  N.,  246.  4.  The  act  of 
April  I,  1874,  declares  that  no  judgment  shall  be  reversed, 
unless  a  writ  of  error  be  taken  within  two  years  from  the  entry 
of  the  judgment.     Penna.  Ins.  Co.  vs.  Gans,  91  Pa.,   103. 

XX.  Neglect  to  prosecute  writ.  i.  The  penalties 
for  taking  a  writ  of  error  in  a  landlord  and  tenant  case  for 
delay,  under  the  act  of  May  25,  1874,  will  be  imposed,  where 
the  plaintiff  in  error  failed  to  prosecute  his  writ  in  such  case, 
because  he  had,  since  taking  it,  vacated  the  premises.  Depuy 
vs.  Okie,  2  Monaghan,  769.  2.  At  common  law,  a  writ  of 
error  abated  when  the  plaintiff  in  error  died  before  errors 
assigned,  but  under  our  act  of  February  24,  1834,  when  any 
writ  of  error  shall  be  pending  and  either  of  the  parties  die 
before  final  judgment,  the  executor  or  administrator  of  such 
deceased  plaintiff  or  defendant,  in  case  the  action  doth  by  law 
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survive,  shall  have  full  power  to  prosecute  or  defend  such 

action.     Alsh^ervs,  Stewart^  91  Pa.,  177. 

XXI.  Neglect  in  serving  writ.  Where  a  writ  of 
error  is  not  both  issued  and  served  before  the  expiration  of 
three  weeks,  it  does  not  supersede  an  execution  meanwhile 
levied.     Nehervs.  Schalken,  5  Kulp,  133. 

Escape. 

I.  Neglect  to  pay  costs  of  capture.  A  county  is  only 
liable  for  the  cost  of  transporting  a  party  who  has  committed 
any  oflfence  in  this  state,  from  another  state  into  the  state  for 
trial.  It  need  not  pay  the  costs  of  repeated  requisitions  to 
several  states.     Steckman  vs.  Bedford  Co.,  84  Pa*,  317. 

II.  Neglect  of  officer.  A  prosecutor  in  a  criminal 
case,  as  a  rule,  cannot  maintain  an  action  against  a  constable 
on  his  official  bond,  for  an  escape  after  an  arrest  on  a  warrant 
B002  vs.  Engerman^ii  Pa.,  263.  Downing  vs.  Comm,^  21 
Pa«,  215. 

III.  Neglect  of  jailer.  The  discharge  as  an  insolvent 
having  been  refused  by  the  court,  the  keeper  of  the  jail,  but 
not  the  inspectors,  are  liable  for  letting  him  go  at  large. 
Saunders  vs.  Smithy  132  Pa.,    185. 

IV.  Neglect  of  sheriff,  i.  If  a  sheriff  allow  a  pris- 
oner taken  under  an  execution  to  go  at  large  for  the  shortest 
time  without  the  plaintiff's  consent,  he  is  liable.  An  action  for 
escape  is  in  debt  and  not  in  tort.  Smith  vs.  Comm,,  59  Pa., 
320.  2.  In  an  action  against  the  sheriff  for  an  escape,  the 
measure  of  damages  is  the  actual  loss  sustained  by  the 
plaintiff;  hence,  it  may  be  shown  that  the  defendant  was 
insolvent  when  he  escaped ;  but  in  an  action  of  debt,  the 
plaintiff  is  entitled  to  recover  the  amount  of  his  judgment  and 
execution.  Shulerws,  Garrison,  5  W.  &  S.,  455.  3.  In  an 
action  of  debt  on  the  sherifl's  official  bond,  for  the  defendant's 
escape,  the  insolvency  of  the  defendant  at  the  time  is  imma- 
terial. Not  so,  if  the  action  be  on  the  case.  Karch  vs.  Comm,, 
3  Pa«^  269.     4.  The  sheriff  of  Philadelphia  is  not  liable  for  an 
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escape  made  from  the  debtor's  department  of  the  county 
prison.  Keim  vs.  Saunders^  36  Pittsburg  Journal,  64.  Hop- 
kimon  vs.  Leeds^  2  .W.  N.,  491.  78  Pa.,  396.  5.  If  a  party 
is  held  on  final  process,  the  sheriff  becomes  absolutely  liable 
for  the  debt  and  costs,  by  suffering  the  prisoner  to  go  at  large, 
and  he  cannot  again  imprison  him.  Comm.  vs.  Sheriff  of 
Allegheny  Co,,  i  Grant,  187. 

Estoppel. 

I.  Neglect  in  declarations.  As  a  general  rule,  the 
declarations  of  a  person  will  operate  as  an  estoppel  against 
him,  in  favor  of  a  purchaser  who  has  bought  for  value  after 
such  declarations,  and  upon  the  faith  of  them.  Klein  vs.  Cald- 
well, 91  Pa.,  144. 

II.  Neglect  to  state  facts.  Estoppel  arises,  where 
one  misrepresents  or  by  wilful  silence  misleads  another,  not  hav- 
ing knowledge,  into  loss,  or  induces  him  to  do  what  he  would 
not,  if  he  had  known  the  truth.   Smith  vs.  McNeal,  68  Pa.,  164. 

III.  Neglect  to  give  notice  of  title  to  land. 
Silence  will  postpone  a  title,  where  it  misleads,  and  thus 
becomes  a  fraud ;  but  it  will  not  postpone,  where  the  party 
seeking  the  postponement  on  the  ground  of  silence  is  himself 
aware  of  the  title ;  nor  where  it  results  from  ignorance  on  the 
part  of  the  owner,  nor  where,  with  knowledge  of  his  title,  he 
is  ignorant  that  others  are  making  improvements  in  ignorance 
of  it.     Woods  vs.  Wilson,  37  Pa.,  379. 

IV.  Neglect  of  owner  of  land.  One  who  encourages 
another  to  purchase  land  and  expend  money  upon  land  cannot 
set  up  a  better  title  in  himself  to  defeat  the  purchaser.  Silence 
alone  will  not  postpone,  unless  where  it  is  a  fraud,  but  positive 
acts  of  encouragement  without  a  fraudulent  intent  will  bar  the 
assertion  of  a  right.     Maple  vs.  Kussart,  53  Pa.,  349. 

Estrays. 

I.  Neglect  to  confine,  i.  A  man  is  answerable  for 
the  trespass  of  his  cattle ;  for  if,  by  his  negligent  keeping,  they 
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stray  upon  the  land  of  another,  and  tread  down  the  herba 
or  injure  the  grain  or  trees,  the  owner  is  liable  for  dama^ 
Dolph  vs.  Ferris,  7  W.  &  S.,  367.  2.  An  action  of  tresp 
will  lie  against  the  owner  of  swine,  who  neglects  to  conl 
them  and  permits  them  to  run  at  large,  whereby  his  neighlx 
property  is  damaged.     MiichtUvs.  (^^,46  Pa.,  147. 

II.  Neglect  in  keeping.  Trover  will  not  lie  for  ne 
gently  keeping  an  estray.  The  use  or  abuse  of  an  estra; 
such  a  conversion  as  will  support  trover  or  trespass,  for 
bw  will  not  permit  working  an  estray.  Riding  a  horse  tai 
up  as  an  estray,  for  the  purpose  of  discovering  the  ownei 
not  an  act  of  conversion,     Henry  vs.  Richardson,  7  W.,  5 

ETidence. 

I.  Neglect  in  admitting,  i  .  The  erroneous  admis! 
of  irrelevant  testimony,  which,  however,  was  harmless,  is 
ground  of  reversal  upon  writ  of  error.  Cotnmercial  Bank 
Henninger,  105  Pa.,  496.  2.  The  mere  admission  of  inci 
petent  evidence  by  the  orphans'  court  or  an  auditor,  is  not 
itself  sufHdent  to  justify  a  reversal.  It  must  appear  that 
court  or  auditor  has  been  influenced  by  such  testimc 
Roberts'  Appeal,  126  Pa.,  102.  3.  The  declarations  ofa  c 
spirator  are  evidence  against  himself  and  his  associates  w 
tnade  during  the  performance  of  fraudulent  transactio 
but  when  not  made  during  the  progress  of  the  fra 
ulent  scheme,  but  afterwards,  to  a  third  party,  as 
what  had  previously  been  done,  they  are  not  evide 
against   such   associates.     Heine  vs.   Comm.,  gi     Pa.,    i 

4.  The  admission  by  an  agent  to  a  past  occurrence  is  not  1 
dence  against  his  principal.  Bigley  vs.  Williatns,  96  I 
439.     Monongahela   Water  Co.,  vs.    Stewardson,  Idem,   <] 

5.  When  in  a  court  of  errors,  a  judgment  is  asked  to 
reversed  on  the  ground  merely  of  the  admission  of  irrele\ 
testimony,  it  ought  to  appear  clearly  that  such  evidence  ten 
to  draw  away  the  minds  of  the  jurors  from  the  point  in  is: 
to  excite  prejudice  or  to  mislead  them,     Rauch  vs.  SchoU 
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Pa.,  234.     6.  Evidence  offered  in  rebuttal  should  be  in  con- 
tradiction of  evidence  produced  by  the  defendent.     It  should 
not  be  inconsistent  with  the  evidence  presented  by  the  plaintiff 
in  chief.     Husted  vs.   Gardener,  8  Phila.,  51.     7.  The  erro- 
neous admission  of  evidence  by  which  a  party  could  not  have 
been  prejudiced,  is  not  cause  for  the  reversal  of  the  judgment. 
Johns  vs.  BaUin,  30  iPa.,  84.     Bunting-  vs.  Young;  5  W.  &  S., 
188.     8.  The  appellate  court  will  not  reverse  because  of  the 
admission  of  irrelevant  testimony,  if  it  is  apparent  that   the 
defendant  could  not  have  been  injured  by  it.     Burkholder  vs. 
^PPi  31  P8>*>  322-     9-  Although  evidence  has  been  admitted 
at  the  trial  which  is  not  competent,  according  to  the  strict 
rules  of  law,  the  verdict  will  not  be  disturbed,  unless  the 
defeated  party  has  been   prejudiced  by  the  error.     WhiUUy 
vs.  BiUington,  18  Phila.,  288.     10.  The  admission  of  evidence 
merely  irrelevant  is  not  necessarily  a  ground  for  a  new  trial. 
Schlott  vs.  Lower  Heidelburg,  i  Woodward's  Decisions,  280. 
1 1 .  If  illegal  evidence  has  been  improperly  admitted  in  the 
progress  of  a  trial,  the  mistake  can  only  be  cured  by  with- 
drawing it  from  the  jury,  and  instructing  them  entirely  to  dis- 
regard it     The  exclusion  of  the  illegal  evidence  from  the  con- 
sideration of  the  jury  must  be  absolute  and  thorough.     DeL 
&  Hudson  Canal  Co,,  vs.  Barnes,  31    Pa.,   197.     12.  The 
general  rule  of  evidence  rejects  all  hearsay  reports  of  transac- 
tions, whether  verbal  or  written,  given  by  persons  not  produced 
as  witnesses.     The  utmost  extent  to  which  the  exceptions 
have  gone,  is  the  admission  of  declarations  of  a  deceased  sub- 
scribing witness  to  a  deed  or  will,  and  the  declarations  in  a 
lucid  interval  of  a  subscribing  witness  to  a  note,  who  was 
insane  at  the  time  of  the  trial  in  disparagement  of  the  evidence 
afforded    by   their   signatures.      McGregor   vs.    SibUy^     69 

Pa.,  393. 

II.  Neglect  to  admit,  i.  Parol  evidence  which  does 
not  vary  or  contradict  a  contract,  but  simply  describes  it,  is 
admissible.  The  policy  of  the  law  is  to  restnct  as  little  as 
possible  the  admission   of  evidence  pertinent  to   the  issue. 
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Ivs.  Drum,  2  Pa.  Dist,  161.  White'i  £slaU,  Idem, 
The  supreme  court  will  not  reverse  for  the  erroneous 
of  evidence,  where  the  evidence,  if  admitted,  could 
affected  the  result  of  the  litigation.  GalbraUh  vs. 
art,  100  Pa.,  374.  3.  Where  evidence  is  rejected, 
admitted,  would  have  been  harmless,  it  is  no  ground 
id.  Heysham  vs.  Dtttre,  8g  Pa.,  506.  4.  The  dying 
n  of  the  deceased  as  to  the  cause  of  the  accident  is 
nee  in  an  action  for  negligence.  The  doctrine  is 
nited,  even  in  criminal  cases,  and  does  not  apply  to 
iedman  vs.  R.  R.,  7  Phila,,  203.  5.  Testimony,  when 
tuated  by  depositions  or  preserved  in  notes  of  trial, 
roved  by  witnesses  who  were  present  ai  the  trial,  and 
'  what  was  then  testified  to  by  the  party  since 
or  rendered  incompetent  by  the  death  of  his  adver- 
aUmdge  vs.  Knipper,  96  Pa.,  48.  6.  The  admission 
:e  not  strictly  in  rebuttal  is  in  the  discretion  of  the 
J  the  exercise  of  such  discretion  is  not  reviewable 
gross  abuse.  The  allowance  of  a  leading  question 
the  discretion  of  the  court,  and  is  no  ground  for 
Farmers'  Im.  Co.  vs.  Bair,  87  Pa.,  1 24.  7.  Where 
f  evidence  embraces  several  distinct  items,  and  any 
em  is  incompetent,  it  is  not  error  for  the  court  to 
whole  oflfer.  The  trial  judge  may  separate  the  wheat 
:haff,  but  he  is  not  bound  to  do  so.  Greenougk  vs. 
?Pa.,  128.  A>r»vs.^./?.,  24 Pittsburg  Jotirnal,  30. 
•X  of  evidence  must  itself  disclose  all  the  facts  which  are 
to  estabhsh  its  admissibility  and  relevancy.  If  it  does 
■preme  court  will  not  reverse  on  account  of  the  refusal 
irt  below  to  admit  the  evidence.  HiU  vs.  Trufy,  20 
37.  10.  Parol  evidence  is  admissible  in  all  cases 
Liily  would  reform  a  written  instrument  Lippincott 
an,  3  W.  N.,  313.  II.  If  an  ofler  of  evidence  is 
ble  in  part,  it  is  not  error  to  rqect  it  as  a  whole. 
Evans,  155  Pa.,  572. 
Neglect  admitted  by  suBssguENT  act  op  defend- 
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ANT.  Evidence  is  admissible  that  a  barricade  or  protection  to 
an  excavation  was  put  up  the  next  morning  after  an  accident. 
Monongahela  Water  Co.  vs.  Stewartson^  96  Pa.,  439.  McKee 
vs.  Bidwell,  74  Pa.,  218. 

IV.  Neglect,  by  altering  papers.  After  a  paper  has 
been  read  to  the  jury  without  objection,  and  there  is  evidence 
of  mutilation  of  the  document,  the  jury  shall  decide  whether 
it  had  been  fraudulently  altered.  Hudson  vs.  Reel^  5  Pa., 
279.    Jordan  vs.  Stewart ,  23  Pa.,  249. 

V.  Neglect  to  authenticate  written  instruments. 
The  rule  is,  that  when  instruments  are  more  than  thirty  years 
old,  and  are  unblemished  by  any  alterations,  and  obtained 
from  the  proper  custody,  they  are  said  to  prove  themselves, 
and  the  bare  production  thereof  is  sufficient  The  subscribing 
or  other  witnesses  of  the  transaction  are  presumed  dead,  and 
this  presumption  is  not  affected  by  proof  that  there  are  wit- 
nesses living.     McReynolds  vs.  Longenberger^  57  Pa.,  31. 

VI.  Neglect  in  book  entries.  The  rule  of  the  common 
law  as  to  the  admission  of  original  entries  is  greatly  relaxed. 
Even  the  book  of  a  dead  plaintiff  may  be  given  in  evidence, 
on  proof  of  his  handwriting.  Odellvs,  Culbert^  9  W-  &  S., 
66.  2.  It  is  doubtful,  if  evidence  will  be  received  of  entries 
made  on  a  slate,  and  two  or  three  days  later  are  transferred 
to  a  book.  Administrators  may  prove  the  books  of  original 
entries  of  an  intestate,  by  evidencing  that  they  were  in  his 
handwriting,  and  the  only  books  that  came  into  their  hands. 
Van  Swearingen  vs.  Harris,  i  W.  &  S.,  359.  3.  A  shop- 
book  entry,  which  shows  on  its  face  that  delivery  of  the  goods 
sold  was  not  made  until  after  the  date  of  the  entry,  is  not 
admissible  in  evidence.  Rheem  vs.  Snodgrass^  2  Grant,  379. 
4.  It  is  not  a  valid  objection  to  the  admission  in  evidence  of 
original  entries,  that  the  book  in  which  such  entries  were  made 
contains  other  charges  which  are  admitted  not  to  be  original. 
Ives  vs.  Niles,  5  W.,  323.  5.  Memoranda  made  upon  a  slate, 
and  transcribed  into  a  book  five  days  later,  are  not  original 
entries.     Forsythe  vs.  Norcross^    5   W.,   432.     6.  Books    of 
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brim  vs.  Curran^  65  Pa.,  59.  4.  Cross-examination  must  be 
confined  to  the  matters  stated  in  the  examination  in  chief.  A 
party  cannot  lead  out  new  matter  constituting  his  own  case,  by 
the  cross-examination  of  his  adversary's  witness.  Much, 
however,  is  left  to  the  discretion  of  the  judge.  Jackson  vs. 
LiUh,  62  Pa.y  451.  5.  Cross-examination  is  regular  only  when 
confined  to  the  testimony  of  the  witness  in  chief;  a  defend- 
ant cannot  introduce  his  defence  by  cross-examining  on  matters 
not  before  testified  to.  The  order  of  examination  and  cross- 
examination  is  much  within  the  discretion  of  the  judge  at  the 
trial.  Helservs.  McGrath,  52  Pa,,  531.  6.  A  party  on  the 
cross-examination  of  a  witness  will  not  be  permitted  to  lead 
out  new  matter  constituting  his  own  case  which  he  has  not  yet 
opened  to  the  jury.  Boyd  vs.  Conshohocken  Mills ^  7  Mont- 
gomery Co.,  209. 

IX.  Neglect  of  date  in  a  writing.  Under  the  act  of 
April  26, 1855,  the  date  of  a  writing,  whether  omitted  or  inac- 
curately inserted,  may  be  proved  by  parol.  Hewesys,  Taylor^ 
70  Pa-,  387. 

X.  Neglect  to  discover.  To  justify  the  granting  of  a 
new  trial  on  account  of  afler-discovered  evidence,  the  party 
applying  for  the  same  must  show  :  (i)  That  the  evidence  was 
really  after-discovered,  and  that  his  ignorance  of  it  was  not 
caused  by  any  want  of  diligence.  (2)  That  such  evidence  is 
material,  and  if  it  had  been  introduced  in  the  trial,  would 
probably  have  varied  the  verdict.  (3)  That  it  is  not  only  mate- 
rial, but  is  not  cumulative.  (4)  That  it  consists  not  simply  in 
an  attempt  to  discredit  the  witnesses  on  the  former  trial 
(5)  That  the  evidence  will  tend  to  prove  facts  which  were  not 
directly  controverted  on  the  trial,  or  were  not  then  known. 
Ream  vs.  Oldweiler^  i  Lancaster  Bar,  No.  47. 

XI.  Neglect  to  examine  booels.  A  subpcena  duces 
tecum  issues  as  of  course,  and  is  complied  with  by  the  pro- 
duction of  the  papers  or  books  described  ;  but  no  examination 
of  them  will  be  permitted,  unless  there  is  ground  for  believing 


574  THE    LAW    OF    NEGLIGENCE 

Evidence —  Continued. 

3.  Where  the  form  of  action  gives  the  defendant  notice  to  be 
prepared  to  produce  the  papers  if  necessary,  as  in  a  suit  of 
trover  for  promissory  notes  detained,  the  plaintiff  may  give 
parol  evidence  of  their  contents,  without  having  given  notice 
to  the  defendant  to  produce  them.  McClean  vs.  Hertzog,  6 
S.  &  R.,  154.  4.  On  the  trial,  an  agent  of  a  defendant  testi- 
fied that  he  had  received  a  letter  from  plaintiff  on  his  business ; 
that  he  had  searched  for  it  but  could  not  find  it ;  no  notice 
had  been  given  to  defendant  to  produce  the  letter.  Held,  that 
a  copy  was  not  evidence.  Pratt  ys,  Patterson^  81  Pa,,  114. 
5.  A  copy  of  a  letter,  proved  to  be  a  true  copy  of  the  original, 
placed  in  the  post  office,  directed  to  the  defendants'  intestate, 
without  notice  to  produce  the  original,  is  not  evidence.  Paitan 
vs.  Ash,  7  S.  &  R.,  116. 

XVI.  Neglect  to  give  notice  of  special  matter. 

1.  Where  special  matter  of  evidence  is  intended  to  be  given 
at  the  trial  under  the  plea  of  set-off,  notice  of  such  fact  should 
be  filed  with  the  plea.  The  mere  fact  that  it  was  set  forth  in 
the  affidavit  of  defence  filed  will  not  suffice  to  prevent  its  being 
rejected    as    evidence.     Finlay  vs.    Stewart,    56    Pa.,    193. 

2.  When  the  rules  of  court  require  the  defendant  to  give 
notice  of  special  matter,  which  he  intends  to  rely  upon  as  a 
defence,  and  such  notice  is  not  given,  the  evidence  should  be 
rejected.     Mehaffy  vs.  Lytle^  i  W.,  314. 

XVII.  Neglect  to  take  notice  of  facts,  i.  The  gen- 
eral doctrine  is,  that  whatever  puts  a  party  on  inquiry  amounts, 
in  judgment  of  law,  to  notice,  provided  the  inquiry  becomes  a 
duty,  as  in  the  case  of  purchasers  and  creditors,  and  would 
lead  to  the  knowledge  of  the  requisite  fact,  by  the  exercise  of 
ordinary  diligence  and  understanding.  Notice  of  a  deed  is 
notice  of  its  contents  ;  notice  to  an  agent  is  notice  to  his  prin- 
cipal. Notice  of  a  rumor  of  conveyance  or  encumbrance 
seems  not  to  be  considered  either  actual  or  implied  notice. 
Jaqties  vs.  Weeks ^  7  W.,  267. 

XVIII.  Neglect  to  object  to.  i.  An  objection  to  evi- 
dence offered  and  received  on  the  trial  of  a  cause,  should  be 
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material  and  not  merely  cumulative,  corroborative  or  collateral, 
must  go  to  the  merits  of  the  case,  and  not  to  any  technical 
ground  of  defence,  and  such  as  ought,  naturally,  to  produce  a 
different  result  upon  another  investigation  of  the  merits  of  the 
cause.  Comm.vs.  TTtomfison,  4^11113^,  215.  2.  Evidence  which 
is  in  possession  of  a  party  is  not  new,  nor  discovered  within  the 
meaning  of  the  law,  if  search  or  recollection  would  have  found 
it.  Surprise  is  no  g^round  for  a  new  trial,  nor  is  cumulative  or 
corroborative  evidence  merely.  IVifUon  vs.  Savag-e,  4  C.  P. 
Reporter,  47. 

XX.  Neglect  in  offering.  i.  It  is  the  duty  of  a 
party  in  making  an  ofier  of  evidence  to  state  its  purpose  in 
such  manner  that  the  court  may  perceive  its  relevancy.  Piper 
vs.  Whitf,  56  Pa.,  94.  2.  The  general  rule  is,  that  a 
plaintiff  cannot  claim  as  a  right  to  give  as  evidence  in  rebut- 
tal that  which  he  might  have  given  in  chief  Exceptions  to 
this  rule  are  sometimes  allowed  in  cases  where  the  defence  set 
up  is  some  new  matter,  not  directly  but  inferentially  conflict- 
ing with  the  averments  of  the  plaintiff.  Stetson  vs.  Croskey^ 
52  Pa.,  230.  3.  The  doctrine  of  a  scintilla  of  evidence  is  not 
law,  and  ought  not  to  carry  a  case  to  a  jury.  The  evidence 
must  be  sufficient  to  found  upon  it  a  reasonable  probability  of 
the  existence  of  the  fact  asserted,  and  not  a  mere  possibility. 
Bcdsch  vs.  Oakeley,  68  Pa.,  99.  3.  It  lies  in  the  discretion  of 
the  court  to  admit  or  overrule  evidence  offered  in  rebuttal, 
which  might  have  been  given  in  chief.  It  is  often  necessary 
to  exercise  this  discretion.  Gaines  vs.  Comm.^  50  Pa.,  329. 
Young  vs.  Edwards,  72  Pa.,  257.  4.  An  offer  of  evidence 
should  aver,  with  reasonable  distinctness  and  certainty,  the 
&cts  sought  to  be  proved  ;  otherwise  the  supreme  court  will 
not  reverse  for  a  refusal  to  admit  the  offer  in  evidence.  Sweetzer 
vs.  Atterbury,  100  Pa.,  18. 

XXI.  Neglect  in  other  cases.  It  is  laid  down,  that 
when  the  precise  act  or  omission  of  a  defendant  is  proved,  the 
question  whether  it  is  actionable  negligence  is  to  be  decided 
by  the  character  of  that  act  or  omission,  and  not  by  the  char- 
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acter  for  care  and  caution  which  the  defendant  may  susta 

Hays  vs.  Millar,  77  Pa.,  241. 

XXII.  Neglect  resulting  in  loss  of  papers,  i.  ' 
swom  proof  of  the  loss  of  papers  or  books  needed  in  the  pr 
entatton  of  a  case  in  court,  and  of  diligent  search  and  inqu 
for  them  without  avail,  sufficient  ground  is  laid  for  the  int 
duction  of  secondary  evidence.  If  the  evidence  trace  th 
into  other  hands,  inquiry  must  be  directed  thither.  Graff 
PUtsburg  R.  R.,  31  Pa.,  494.  2.  On  the  question 
secondary  evidence  to  supply  missing  papers,  there  m 
be  proof  of  diligent  search  for  them.  If  a  paper  be  trai 
to  a  custodian  and  is  lost,  as  a  general  thing  his  sea 
is  all  that  is  required.  In  addition,  the  depositor  or  owner 
the  paper  should  be  asked  to  purge  himself  of  its  possess! 
Empire  Transportation  Co.  vs.  Steele,  70  Pa.,  181. 

XXVI.  Neglect  in  receiving  parol  testimony.  A 
general  rule,  parol  evidence  is  inadmissible  to  contradict 
vary  the  terms  of  a  written  instrument.  In  cases  of  fra 
accident  or  mistake,  the  rule  is  different.  Where  equity  wo 
set  aside  or  reform  the  paper  on  either  of  these  grounds,  pa 
evidence  is  admissible.  But  the  evidence  of  fraud  or  mist 
ought  to  be  of  what  occurred  at  the  execution  of  the  insi 
ment,  and  should  be  clear  and  indubitable.  Parol  evide 
may  be  received  to  explain  the  subject-matter  of  a  writ 
agreement ;  to  prove  a  consideration  not  mentioned  in  a  d 
not  inconsistent  with  the  consideration  expressed ;  to  estab 
a  trust ;  to  rebut  a  presumption  or  equity ;  to  alter  the  1< 
operation  of  an  instrument  where  it  contradicts  noth 
expressed  in  the  writing ;  to  explain  a  latent  ambigui 
and  to  supply  deficiencies  in  the  written  agreemi 
Mar&n  vs.  Berens,  67  Pa.,  462.  Greenawalt  vs.  Koi 
85  Pa.,  374. 

XXIV.  Neglect  to  present.  After-discovered  ■ 
dence  should  be  not  only  new,  but  it  must  have  been  out 
the  power  of  the  party  to  present  it  on  the  trial.  Dodson 
Branson,  7  Phila.,  193. 
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XXV.  Neglect  in  presumption  of  facts.  When, 
in  an  action  against  a  passenger  carrier,  the  evidence  shows 
simply  that  an  accident  occurred  and  a  passenger  was  injured, 
but  the  cause  of  the  accident  does  not  clearly  appear,  a  pre- 
sumption of  negligence  arises  against  the  carrier.  Farley  vs. 
Traction  Co.^  132  Pa.,  58.     Pauling  vs.  Hoskins,  Idem,  617. 

XXVI.  Neglect  to  produce,  i.  When  a  writing  has 
been  lost  or  destroyed,  its  contents  in  general  are  only  provable 
by  parol.  Parol  evidence  is  not  admissible  to  alter  or  con- 
tradict  what  is  written,  upon  the  obvious  principle  that  the 
writing  is  the  best  evidence  of  the  intention  of  the  parties ; 
but  parol  evidence  is  often  received  to  explain  and  define  the 
subject-matter  of  a  written  agreement.  Gouldvs.  Lee,  5  5  Pa.,  99 
2.  After  a  case  is  concluded  and  counsel  have  begun  to 
address  the  jury,  it  is  within  the  discretion  of  the  court  to  per- 
mit the  introduction  of  further  evidence,  and  when  refused,  it 
is  to  be  presumed,  on  error,  that  the  discretion  was  wisely 
exercised.  Moloney  vs.  Davis,  48  Pa.,  512.  3.  A  witness 
testified  that  a  paper  had  been  sent  to  an  attorney  years  before, 
that  search  had  been  made  for  it  and  it  could  not  be  found, 
that  an  exhibit  attached  to  his  deposition  was  an  exact  copy. 
Held,  that  the  copy  was  admissible  in  evidence.  Susquehanna 
Coal  Co,  vs.  Quick,  61  Pa.,  328.  4.  It  has  become  a  habit 
for  counsel  to  propose  a  chain  of  evidence,  the  first  links  of 
which  depend  on  those  which  follow,  and  would  not  be  sup- 
portable without  them.  The  court  should  keep  a  wary  eye  on 
proceedings  of  this  kind,  and  instruct  the  jury  to  pay  no 
regard  to  such  evidence,  whenever  the  condition  on  which  it 
was  introduced  has  not  been  complied  with.  Stewart  vs.  Bank, 
1 1  S.  &  R.,  267.  5.  Whether  testimony  shall  be  given  to  the 
jury  after  the  evidence  has  been  closed  on  both  sides,  is  within 
the  discretion  of  the  court  below,  and  the  decision  in  regard  to 
it  is  not  a  subject  of  error.  Hoke  vs.  Fink,  9  W.,  336. 
6.  After-discovered  evidence  to  entitle  the  party  to  a  new  trial 
must  be  such  as  was  not  in  his  power  to  produce  at  the  trial 
Fey  vs,  Ryan,  3   Phila.,  406.   Withers  vs.  Ralston,  Idem,\\2, 
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7.  The  discovery  of  material  evidence  after  the  trial,  which,  b 
using  due  diligence,  the  party  might  have  discovered  before,  i 
no  ground  for  a  new  trial.  It  would  be  dangerous  to  suffi 
one  party,  after  he  had  heard  the  evidence  of  the  other,  to  giv 
new  evidence.  Knox  vs.  Work,  2  B.,  582.  Blaine  vs.  John 
son,  3  B.,  II.  8.  The  rule  which  requires  that  the  best  ev 
dence  be  produced,  means  merely  the  best  evidence  within  tb 
reach  of  the  party.  Crozer  vs.  Water  Co.  148  Pa.,  13) 
9.  Neglect  to  produce  evidence,  known  to  be  in  one's  power, 
suspicious,  and  is  evidence  against  him.  Fowler  ms.  Sergean 
I  Grant,  358. 

XXVIl.  Neglect  to  produce  the  best.  i.  Prelim 
nary  to  proof  of  the  contents  of  a  written  instrument  lost  < 
destroyed,  and  involving  proof  of  its  execution,  stands  proi 
of  its  pre-existence.  McReynolds  vs.  McCord,  6  W.,  28i 
2.  Where  a  written  instrument  has  been  attested  by  witnesse 
it  is  necessary  to  call  one  of  them,  or  if  dead  or  out  of  tl 
jurisdiction  of  the  court,  to  prove  the  handwriting  ;  but  whei 
the  instrument  was  not  attested,  it  may  be  proved  by  any  or 
acquainted  with  the  handwriting,  or  the  fact  of  executioi 
Grayson  vs.  Bannon,  8  W.,  528.  3.  Evidence  of  the  conten 
of  an  instrument  alleged  to  have  been  lost  cannot  be  give 
without  previous  proof  of  its  execution,  which  includes  proc 
of  delivery.  McCredyvs.  Navigation  Co.,  3  Wh.,  424,  4.  ] 
an  instrument  be  lost,  some  evidence,  though  slight,  must  t 
produced  that  the  paper  once  existed,  and  that  a  bona  fide  is 
diligent  search  has  been  unsuccessfully  made  in  the  pla< 
where  it  was  most  likely  to  be  found,  with  an  affidavit  of  t) 
&ct  of  its  loss.  Secondary  evidence  of  its  contents  may  th< 
be  admitted.  Flinn  vs.  McGonigle,  9  W.  &  S.,  7S-  J.  ^ 
such  evidence  shall  be  admitted  which,  ex  natura  rei,  suppos< 
still  greater  evidence  behind  in  the  party's  own  possession  • 
power.  Armstrong  vs.  Morgan,  3  Y.,  529,  Januaryvs.  Goo, 
fian,  1  D.,  208.  6.  Certified  copies  of  office  papers  are  n 
the  best  evidence  where  the  originals  may  be  produced.  Pet 
vs.  Hartman,  2  D.,  230,     7.  The  settled  rule  of  law  is  th 
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previous  to  a  party's  being  permitted  to  give  secondary  evi- 
dence of  the  contents  of  a  written  instrument,  he  must  give 
satisfactory  proof  to  the  judge  that  such  document  once  existed 
and  is  destroyed  or  lost.  Meyer  ws.  Barker^  6  B.,  237.  8.  To 
entitle  a  party  to  recover  on  a  lost  instrument,  the  proof  of  the 
genuineness  of  the  original  must  be  positive,  as  well  as  the 
proof  of  its  loss  and  of  a  recent  diligent  search  for  it.  ^ane 
vs.  Thomas,  12  Pa.,  209.    Porter  v^.  Wilson,  13  Pa.,  641. 

XXVIII.  Neglect  TO  PRODUCE  BOOKS  AND  PAPERS,  i.  By 
act  of  1798,  the  courts  in  any  pending  action,  for  cause  shown 
under  oath,  and  upon  due  notice  given,  may  require  a  party  to 
produce  books  or  writings  in  his  possession  or  power,  which 
contain  evidence  pertinent  to  the  issue.  If  the  party  &ils  to 
comply  with  such  order,  and  does  not  satisfy  the  court,  that 
it  is  not  in  his  power  to  do  so,  the  court,  if  he  be  a  plaintiff, 
shall  give  judgment  for  the  defendant,  as  in  case  of  a  non-suit, 
and  if  a  defendant,  to  give  judgment  by  default,  as  to  such 
part  of  the  plaintiflf's  demand  or  the  defendant's  defence,  to 
which  such  books  or  papers  are  alleged  to  apply.  Gilpin  vs. 
Howell,  5  Pa.,  55.  Wright  vs.  Crane,  13  S.  &  R.,  450. 
Wills  vs.  Kane,  2  Grant,  47.  2.  Upon  the  return  of  a 
rule  to  produce  books  and  papers,  the  court  will  consider 
not  only  questions  as  to  the  materiality  and  pertinency 
of  their  contents,  but  also  as  to  whether  they  are  in 
the  possession  or  under  the  control  of  the  party  upon 
whom  the  rule  is  taken.  Magargee  vs.  Ins,  Co.,  15  Phila., 
226.  3.  Books  need  not  be  produced  before  an  examiner, 
until  a  party  has  proved  his  right  to  them  and  entitled  to  an 
account.  Letnck  vs.  Diffefy,  13  W.  N.,  19.  4.  Where  the 
deposition  of  a  nominal  plaintiflf  is  about  to  be  taken  under  a 
rule,  and  he  has  in  his  possession  books  and  papers  needed  to 
be  seen  by  the  defendant  before  cross-examining,  the  court  will 
order  the  plaintiff  to  produce  them  for  inspection,  and  will 
stay  proceedings  until  they  be  produced,  or  sufficient  cause 
be  shown  for  their  non-production.  Where  the  defendant  has 
in  his  possession  a  paper,  the  inspection  of  which  is  necessary 
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of  the  contents  of  a  paper,  which  is  in  the  hands  of  the  opposite 
party,  notice  to  produce  it  is  necessary,  even  though  the  ps^r 
be  in  court  at  the  trial.  MiUiken  vs.  Barr^  7  Pa.  ,23.  1 3 .  If  a 
notice  to  produce  papers  be  not  complied  with,  copies  of  the 
papers  may  be  read,  or  their  contents  proved.  Worman  vs. 
Boyer^  14  S.  &  R.,  212.  14.  A  plaintiff  will  be  non-suited, 
if  his  evidence  of  a  contract  shows  that  a  paper  containing 
stipulations  on  his  part  is  not  produced,  if  he  has  the  power 
to  do  so,  but  refuses.     Cunningham  vs.  Shaw,  7  Pa.,  401. 

XXIX.  Neglect  to  produce  the  entire  record. 
When  the  exemplification  of  a  record  is  offered  in  evidence,  it 
must  contain  the  whole  record,  because  the  court  cannot 
form  a  correct  judgment  without  seeing  the  whole.  An 
extract  from  a  record  is  not  competent  evidence.  Hampton 
vs.  Specknagle,   9    S.   &    R.,    221.       Voris   vs.   Smith,    13 

S.  &  R.,  334* 

XXX.  Neglect  to  produce  original  document. 
I.  To  make  a  copy  of  a  lost  instrument  of  writing  admissible, 
the  evidence  of  the  genuineness  of  the  original  from  which  it 
was  taken  must  be  of  the  most  positive  kind.  But  it  does  not 
follow  that  the  only  mode  of  establishing  such  genuineness, 
is  the  testimony  of  a  witness  who  saw  the  handwriting  of  the 
parties,  and  could  identify  it  as  such.  If  the  party  sought  to 
be  charged  should  himself  hand  the  paper  as  genuine  to  a 
copyist,  that  would  be  an  unequivocal  acknowledgment 
Krise  vs.  Neasan,  66  Pa.,  258.  2.  The  general  rule  as 
to  the  admission  of  a  copy  of  an  instrument  is  that  it 
should  be  proved  by  some  one  who  has  compared  it 
with  the  original.  McGinniss  vs.  Sawyer,  63  Pa.,  259.  3.  It 
is  not  competent  to  produce  the  contents  of  a  written  paper, 
without  first  giving  positive  proof  of  its  destruction,  or  of  a 
diligent  search,  by  which  its  loss  has  been  ascertained.  Parks 
vs.  Dunkle,  3  W.  &  S.,  291.  4.  An  original  paper  in  the 
hands  of  a  person  who  cannot  be  reached  by  the  process  of 
the  court  to  compel  its  production,  may  be  proved  by  parol. 
Ralph  vs.  Brown,  3  W.  &  S.,  395. 


of  sales,  irregularly  kept  on  their  fece,  are  not  admissible  as 
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a  book  of  original  entries.  Thompson  vs.  McKelvey,  13 
S.  &  R.,  126.  ChiTchman  vs.  Smith,  6  Wh.,  151.  Hough 
vs.  Doyle,  4  R,,  291. 

XXXIII.  Neglect  to  read  a  document  called  for. 
Where  one  party  calk  for  the  production  of  a  paper  in  the 
possession  of  his  opponent,  he  cannot  read  part  of  it  in  evi- 
dence and  refuse  admission  of  the  balance.  He  may  rescind 
his  request  after  inspecting  the  paper,  and  return  it  to  his  of^po- 
nent  without  acquainting  the  jury  of  its  contents.  The  mere 
fact  of  calling  for  it  and  receiving  it  for  examination,  does 
not  make  it  evidence.  Summers  vs.  McKim,  12  S.  &  R.,  410. 

XXXIV.  Neglect  to  receive,  i.  The  testimony  of  a 
witness  once  duly  taken  in  a  pending  cause,  may  afterwards  be 
read  in  evidence  in  another  cause  between  the  same  parties  in 
regard  to  the  same  subject-matter,  when  in  the  interval  the 
witness  has  lost  his  memory  by  reason  of  old  age  or  sickness. 
Rothrock  vs.  Gallagher,  91  Pa.,  108.  2.  An  offer  of  evidence, 
part  of  which  only  is  admissible,  may  be  refused.  The  court 
is  not  bound  to  separate  that  which  is  admissible  from  that 
which  is  not  admissible.  Where  the  plaintiff  in  error  omits  to 
print  in  his  paper  books  the  evidence,  the  fact  that  his  oppo- 
nent prints  part  of  it  will  not  cure  the  deficiency.  Smith  vs. 
Bank,  15  W.  N.,  326. 

XXXV.  Neglect  in  rejecting,  i  .  Where  a  case  has  been 
fairly  tried  and  substantial  justice  done,  the  supreme  court  will 
not  reverse  because  of  error  in  the  rejection  of  evidence,  which 
could  not  have  changed  the  result.  Buyers  vs.  Patterson,  2 
W.  N.,  649.  2.  The  doctrine  is  well  settled,  that  parol  evi- 
dence may  be  admitted  to  contradict,  vary  or  even  avoid  a 
written  instrument  when  it  is  proved  that  but  for  the  oral 
stipulations  it  would  not  have  been  executed.  This  rule  does 
not  apply  to  negotiable  paper  when  in  the  hands  of  innocent 
holders  for  value.     Hoopes  vs.  Beale,  90  Pa.,  83. 

XXXVI.  Neglect  of  notes  of  stenographer.  Where 
by  reason  of  the  loss  of  the  stenographer's  notes  of  testimony^ 
it  is  impossible  for  the  losing  party  to  fully  present  his  case  for 
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I.  Neglect  to  compensate,  i  .  A  court  has  not  the  power 
to  make  the  successful  party  pay  the  examiner's  fee,  unless 
there  is  some  equitable  liability.  Yerkes*  Appeal,  32  Pittsburg 
Journal,  1 28.  2.  An  examiner  cannot  retain  depositions  taken 
by  him  until  his  fees  are  paid.  Melvin  vs.  Handley,  5  C.  P. 
Reporter,  235.  3.  If  an  examiner  foils  to  secure  his  compen- 
sation,  he  cannot  enforce  payment  of  his  fees  by  the  party  at 
whose  suggestion  he  was  appointed,  by  retaining  the  deposi- 
tions and  exhibits  taken  by  him,  but  is  bound  to  return  the 
same  into  court.  Steffee  vs.  Kerr,  2  Woodward's  Decisions, 
171.  4.  The  fees  of  an  examiner  in  equity  are  to  be  borne  by 
the  parties  in  the  first  instance  in  proportion  as  they  have 
required  his  services.  Reynolds  vs.  Baylor,  3  C.  P.  Reporter, 
34.  5.  An  examiner  cannot  retain  depositions  taken  by  him 
until  his  fees  be  paid.  His  compensation  rests  in  the  sound 
discretion  of  the  court,  to  be  fixed  upon  the  return  of  the  tes- 
timony taken,  and  taxed  as  costs  in  the  case.  Melvin  vs. 
Handley,  6  Lancaster  Review,  47. 

II.  Neglect  of  duty,  i  .  An  examiner's  duties  are  purely 
ministerial ;  his  power  is  to  take  testimony  and  no  more,  except 
that  he  may  regulate  the  mode  in  which  it  may  be  taken.  An 
examiner  may  apply  to  the  court  for  instructions,  where  he 
believes  counsel  should  be  restrained  or  controlled.  In  such 
case,  he  may  adjourn  the  meeting  until  he  can  present  the  mat- 
ter to  the  consideration  of  the  court.    Philadelphia  vs.  McMcmes, 

2  Lancaster  Review,  162.  17  Phila.,  50.  2.  The  duties  of  exam- 
iners are  purely  ministerial  and  not  judicial,  and  must  conform  to 
equity  rules ;  they  may  apply  to  the  courts  for  instructions,  and  a 
witness  may  appeal  to  the  court  for  protection.  Siruthers  vs. 
Evening  Bulletin,  2  W.  N.,  261.  3.  The  duties  of  an  exam- 
iner are  clerical,  and  he  should  put  down  the  answers  of 
witnesses  as  delivered,  noting  objections.    Beck  vs.  Bethlehem.^ 

3  Lancaster  Review,  386. 

III.  Neglect  to  examine  witnesses.  The  duty  of  an 
examiner  is  to  take  all  testimony  submitted  to  him,  and  if 
any  of  it  is  improper,  it  can  be  objected  to  and  stricken  out 
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on  motion.   The  court  will  control  the  action  before  the  exam- 
iner, if  unnecessarily  prolonged.     Hunfs  Estate,  7  W.  N.,  45. 

IV.  Neglect  to  re-examine  witnesses.  After  an 
examiner  has  heard  the  witnesses,  prepared  his  report  and 
filed  it  in  court,  it  will  not  be  referred  back  to  the  examiner 
for  additional  testimony,  unless  a  motion  be  made  in  court 
founded  upon  good  reasons  under  oath.  Kressler  vs.  Williams, 
5  W.  N.,  27. 

V.  Neglect  to  produce  books  before.  Where  a  wit- 
ness under  a  subpoena  duces  tecum  neglects  to  produce  the 
books  or  papers  requested,  the  court  will  listen  to  a  request 
for  an  order  to  produce  them  after  the  report  of  the  examiner 
has  been  filed.     Monroe  vs.  Association,  14  W.  N.,  107. 

VI.  Neglect  in  report.  When  the  same  person  acts 
as  examiner  and  master  the  reports  should  be  separately  made, 
but  at  the  same  time.  Penn,  Morocco  Co,  vs.  Walton,  2  Mont- 
gomery Co.,  191. 

VII.  Neglect  to  admit  testimony,  i  .  The  court  will 
not  confer  upon  an  examiner  power  to  pass  upon  the  admission 
or  exclusion  of  testimony,  or  determine  what  questions  shall 
be  answered.  Grattan  vs.  Frick,  27  W.  N.,  214.  2.  It  is  the 
duty  of  an  examiner  to  take  down  all  the  testimony  that  is 
offered,  leaving  to  the  court  the  elimination  of  that  which 
proves  to  be  irrelevant.  Harrison  vs.  Church,  17  Phila.,  97. 
3.  The  duty  of  an  examiner  is  to  take  all  the  testimony  offered 
before  him,  without  regard  to  his  opinion  as  to  its  relevancy,  and 
the  court  will  give  him  no  instructions  as  to  rejecting  anything. 
HowelTs  Estate,  14  Phila.,  329.  4.  An  examiner's  duties 
being  ministerial,  he  has  no  authority  to  decide  upon  the 
admissibility  or  relevancy  of  the  testimony.  A  reasonable 
request  to  be  present  during  the  examination  of  witnesses 
should  be  favorably  regarded  by  the  examiner.  Philadelphia 
vs.  Trustees,  12  W.  N.,  568.  5.  In  a  proper  case  the  court 
will  enlarge  the  power  of  an  examiner  so  as  to  enable  him  to 
pass  upon  questions  of  admission  or  exclusion  of  evidence. 
Bridesburg  Co,  vs.  Iron  Co.,  14  W.  N.,  304. 
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Exceptions. 

I.  Neglect  in  taking.  Where  exceptions  or  points  are 
not  made  in  writing,  the  court  is  not  bound  to  recognize  them. 
Ferris  vs.  Irons,  24  Pittsburg  Journal,  119.  Rutheffard's 
Estate,  2  W.  N.,  493. 

II.  Neglect  to  take.  i.  The  supreme  court  will  dis- 
regard an  assignment  of  error  to  an  order  discharging  a  rule 
for  want  of  a  sufficient  affidavit  of  defence,  unless  the  record 
shows  that  an  exception  was  taken.  Comm.  vs.  Fleming,  157 
Pa.,  644.  2.  The  supreme  court  cannot  review  the  proceed- 
ings in  the  court  below,  except  upon  points  to  which  exceptions 
were  taken  on  the  trial  and  made  matter  of  record.  Johnson 
vs.  Comm.,  3  Delaware  Co.,  295.  3.  It  is  the  duty  of  the 
supreme  court  to  notice  any  assignment  of  error  to  the  chat^ 
of  the  court  below,  although  no  exception  was  taken.  Sidney 
Furniture  Co.  vs.  School  District,  34  Pittsburg  Journal,  169. 
But  see  Passenger  Conductors'  Ins.  Co.  vs.  Bimbaum,  Idem, 
367.  4.  The  supreme  court  will  not  consider  an  assignment 
of  error  to  the  rejection  of  evidence,  unless  the  record  shows 
that  an  exception  was  taken  at  the  trial,  and  that  no  excep- 
was  afterwards  allowed.     Mixel  vs.  Betz,  168  Pa«,  328. 

See  "  Bill  of  Exceptions." 

Execution. 

I.  Neglect  in  amount.  If  an  execution  issue  for  a  larger 
amount  than  is  due,  it  is  not  void,  but  the  error  will  be  recti- 
fied, on  motion.     Coleman  vs.  Mansfield,  i  Miles,  56. 

II.  Neglect  to  demand  appraisement.  The  demand 
for  appraisement  is  in  time  if  it  does  not  delay  the  plaintiff ; 
and  this  has  been  generally  defined  to  be  any  time  before 
advertisement.  This  applies  not  only  to  cases  of  sales  of 
personal  property,  but  also  to  the  sale  of  real  estate  when  no 
inquisition  is  necessary.     Comm.  vs.  Boyd,  56  Pa.,  404. 

III.  Neglect  OF  CREDITOR.  The  execution  creditor  can- 
not lose  his  lien  without  some  neglect  or  default  on  his  part, 
without  at  least  having  a  full  remedy  against  the  sheriff  on  his 
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(dHdal   bond.    Bmn  vs.  LyU,  68   Pa.,    60.     Kightlinger's 

Appeal,  lot  Pa.,  546. 

IV.  Neglect  in  delivering  writ  to  the  sheriff. 
Under  the  act  of  June  16,  1836,  the  lien  of  an  execution 
attaches,  not  from  the  date  of  its  issue,  but  from  the  time  it 
comes  into  the  hands  of  the  sheriff.  In  the  absence  of  an 
endorsement  of  the  time  of  its  receipt,  parol  evidence  may  be 
adduced  to  prove  which  of  two  or  more  writs  came  first  into 
his  hands.     Person's  Appeal,  7%  "Pdi.,  145. 

V.  Neglect  to  endorse  writ.  The  omission  by  the 
sheriff  to  endorse  on  the  writ  the  time  of  receiving  an  execu- 
tion, does  not  give  priority  to  a  subsequent  execution  upon 
which  the  time  is  endorsed.  Parol  evidence  is  admissible  to 
show  the  actual  date  of  the  receipt  of  an  execution  by  the 
sheriff     Hale's  Appeal,  44  Pa.,  438. 

VI.  Neglect  in  form.  A  misrecital  in  the  body  of  an 
execution  from  a  justice  does  not  render  it  void,  nor  will  a  con- 
stable be  a  trespasser  in  executing  it.  It  would  be  only  an 
irregularity.     KeeUr  vs.  Neal,  2  W.,  424. 

VII.  Neglect  in  enforcing  usurious  interest.  Money 
collected  or  paid  upon  lawful  process  of  execution  cannot  be 
recovered,  though  not  justly  or  lawfully  due  by  the  defendant 
in  the  execution  to  the  plaintiff  An  execution  is  the  end 
of  the  law.  To  permit  money  so  collected  to  be  reclaimed  in 
a  new  suit,  would  lead  to  endless  litigation.  Federal  Ins.  Co. 
vs.  Rodiitson,  82  Pa.,  359. 

VIII.  Neglect  to  index.  Kfi.fa.  levied  upon  defend- 
ant's after-acquired  real  estate,  though  not  entered  in  the 
judgment  index,  is  a  lien  as  against  another  judgment  cred- 
itor.   Myers  vs.  HUdebrand,  3  Walker,  327. 

IX.  Neglect  in  the  inquisition.     When  an  inquii 
under  ^.fi.fa.  has  been  quashed  for  an  irregularity,  the  si 
may  proceed  to  hold  a  new  inquest  after  the  return  of  the  j 
without  a    new   writ.       Weaver   vs.   Lawrence,    i    D., 
Geidttger  vs.  Appelback,  6  W.  N.,  557. 

X.  Neglect  to  hold  an  inquisition.      The  fact 
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there  is  a  mortgage  upon  lands  will  not  dispense  with  the 
necessity  of  holding  an  inquisition,  and  a  venditioni  exponas 
without  it  is  irregular.  Naples  vs.  Minier,  3  P.  &  W.,  475. 
XL  Neglect  in  issuing,  i.  An  irregularity  in  the  issu- 
ing of  execution  on  a  judgment  cannot  be  taken  advant^e  of 
collaterally.  Comm.  vs.  Lelar,  13  Pa.,  22.  ;2.  A  subsequent 
execution  creditor  may  impeach  a  prior  execution  on  the 
ground  of  the  want  of  consideration  or  fraud,  but  he  is  not 
entitled  to  interfere  on  the  ground  of  mere  error  or  irregu- 
larity in  the  proceedings.     Roemer  vs.  Denig,  18  Pa.,  482. 

3.  No  one  but  the  defendant  in  an  irregular  execution  can 
take  advantage  of  its  irregularity.  WiUdnsan's  Appeal^  65 
Pa.,  189.  3.  Where  a  long  period  of  years  has  elapsed  since 
a  judgment  was  rendered,  a  scire  facias  should  precede  the 
issuing  of  an  execution.     Davis  vs.  McHenry^  1 1  W.  N.,  304. 

4.  The  common  pleas  courts  have  no  power  to  issue  an  exe- 
cution against  the  personal  property  of  the  defendant  on  a 
transcript  of  a  judgment  of  a  justice  of  the  peace.  Bradley  vs. 
Ward,  6  W.  N.,  366.  $.  A  fi.  fa.  cannot  issue  from  court 
against  the  personal  property  of  a  defendant  upon  a  transcript 
of  a  magistrate's  judgment.  An  attachment  execution,  how- 
ever, can  issue  in  such  cases.  Wheeler  Co,  vs.  Moore,  6 
W.  N.,  220.  Conrad  vs.  Brandt,  8  W.  N.,  439.  6.  An 
irregularity  in  an  execution  can  be  taken  advantage  of  only  by 
the  defendant.  Wilkinson's  Appeal,  d^  Pa.,  189.  Hanika's 
Estate,  138  Pa.,  330.  7.  An  execution  issued  after  five  years 
from  entry  of  judgment  without  previous  scire  facias  will  be  set 
aside  on  motion  of  defendant,  although  one  or  more  execu- 
tions have  been  issued  within  the  five  years.  Comstock  vs. 
Kilchenstein,  31  Pittsburg  Journal,  331.  8.  An  execution 
cannot  issue  on  a  transcript  of  a  judgment  by  a  justice  filed  in 
the  common  pleas  without  a  scire  facias  having  been  first 
issued  thereon.  Cinder  vs.  Reynolds,  2  Delaware  Co.,  247. 
2  Lancaster  Review,  33.  9.  A  fieri  facias,  ca.  sa,  and  writ 
of  attachment  execution  may  be  issued  contemporaneously. 
If  more  than    one    be   served,    the    defendant    may    elect 
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which  shall  stand,  and  the  service  of  the  others  will  be 
set  aside  on  his  application.  Davies  vs.  Scott,  2  Miles,  52. 
Grant  vs.  Potts,  Idem,  164.  Heise  vs.  Reynolds,  9  Lancaster 
Bar,  134.  10.  A  fieri  facias  having  issued  on  a  judgment, 
a  scire  facias  is  not  necessary  to  enable  the  plaintiff  to 
have  another  execution,  although  more  than  five  years  have 
elapsed  between  the  issuing  of  the  fieri  facias  and  the  alias  fi. 
fa.  Dodge  vs.  Casey ,  i  Miles,  13.  11.  In  the  orphans' 
court,  process  of  attachment  and  fi,  fa.  may  be  issued  at  the 
same  time  and  both  pursued  until  satisfaction  be  obtained. 
Mile^  Estate,  4,  Kulp,  152.  12.  Where  an  execution  was 
issued  thirteen  years  from  the  date  of  the  judgment,  without 
a  previous  scire  facias,  the  court  will  set  it  aside,  especially 
where  the  judgment  was  originally  entered  by  default.  Co7nly 
vs.  Rissel,  I  Phila.,  402.  13.  The  act  of  assembly  prohibits 
executions  on  judgments  of  justices  of  the  peace  after  the 
expiration  of  five  years  from  the  rendition  thereof,  without 
first  reviving  the  same.  This  does  not  apply  to  executions 
issued  by  a  court  on  the  transcript  of  the  judgment,  which 
when  filed  becomes  a  judgment  of  the  court  for  the  purposes 
of  execution  against  personal  estate,  as  well  as  for  a  lien  on 
real  estate.  An  alias  fi,  fa.  on  such  judgment  may  be  issued 
after  the  expiration  of  five  years,  without  first  reviving  the 
judgment,  if  a  fi.fa.  had  been  issued  within  the  five  years. 
Meyer  vs.  Seckenger,  16  W.  N.,  242.  Kelly  vs.  Cover,  i 
W.  N.,  467. 

XII.  Neglect  of  justice  to  issue.  A  justice  of  the 
peace  of  one  county  may  issue  execution  upon  a  certified  copy 
of  the  transcript  of  the  judgment  on  a  docket  of  the  justice 
of  the  peace  of  another  county.    Keeler  vs.  Neal,  2  W.,  424. 

XIII.  Neglect  to  revive  judgment.  Where  a  judg- 
ment is  more  than  five  years  old  and  no  scire  facias  to  revive 
has  been  issued,  an  execution  will  be  set  aside  on  motion  of 
the  defendant.     Comstock  vs.  Kilchenstein,  14  W.  N.,  388. 

XrV.  Neglect  of  levy  and  inquisition.  A  levy  and 
inquisition  are  not  acts  of  record,  but  done  by  the  sheriff,  in 
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pais^  and  if  they  be  wanting  and  cannot  be  supplied  by  evi- 
dence^ a  venditioni  exponas  would  be  without  foundation  and 
confer  no  authority  to  sell.     Btiekler  vs.  Rogers ^  68  Pa.,  9. 

XV.  Neglect  in  levying  upon  property  of  strangers 
When  the  sheriff  finds  a  stranger  to  the  execution  in  actual 
possession  of  property  on  which  he  is  about  to  levy,  claiming 
it  as  his  own,  he  need  not  make  actual  levy  and  seizure  before 
presenting  his  petition  to  the  court  for  a  rule  on  the  parties, 
under  the  interpleader  act.  Zacharias  vs.  Bank^  27  Pitts- 
burg Journal,  41.     Gloss  vs.  Black,  28  Idem,  46. 

XVI.  Neglect  in  the  levy.  i.  A  levy  upon  personal 
chattels  must  be  made  by  actual  seizure,  or  at  least  in  view  of 
the  goods.  Chattels  real,  however,  can  only  be  held  and 
seized  as  realty.  They  are  not  susceptible  of  transportation. 
Tiiusville  Iron  Work^  Appeal^  yy  Pa.,  103.  2.  In  levying  an 
execution,  the  officer  is  the  agent,  in  a  certain  sense,  of  the 
plaintiff,  and  the  latter  may,  if  a  trespass  be  committed,  be 
liable  in  damages  if  he  procures  the  levy  to  be  made.  Moran 
vs.  Harty  11  Luzerne  Register,  45.  3.  In  an  action  of  tres- 
pass against  the  constable  and  the  plaintiff  for  levying  on  the 
goods  of  a  third  person,  the  mere  fact  that  the  plaintiff  issued 
the  execution  will  not  make  him  liable  for  the  trespass  of  the 
constable.  There  must  be  evidence  of  his  interference,  or  acts 
by  him  sustaining  the  trespass.  Tarr  vs.  Voorhees,  i  Phila.,  74. 
4.  A  valid  levy  can  only  be  made  in  the  life  time  of  the  writ 
and  of  the  debtor.  If  so  made,  the  officer  may  sell  even  after 
the  debtor's  death.  The  levy  should  be  endorsed  upon  the 
writ.  Lynch  vs.  Waters^  6  Luzerne  Register,  39.  5.  It  is 
essential  to  a  valid  levy  that  the  property  be  within  the  power 
and  control  of  the  sheriff,  or  at  least  within  his  view.  An 
article,  located  at  a  distance  and  not  seen  by  the  sheriff  until 
after  the  return  day  of  the  execution,  cannot  be  the  subject  of  a 
lien  by  a  levy.  Duncan's  Appeal,  37  Pa.,  500.  6.  A  mere 
paper  levy  upon  certain  goods,  not  described  or  identified,  will 
not  defeat  the  claim  of  a  creditor  or  subsequent  purchaser.  A 
fiulure  for  a  long  period  to  remove  or  sell  the  goods  makes  the 
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levy  void  as  against  a  subsequent  purchaser.  A  constable 
cannot  levy  upon  goods  subject  to  a  prior  levy  by  the  sheriff, 
so  as  to  entitle  his  execution  to  share  in  the  distribution  of  the 
proceeds  of  the  sheriff's  sale.  A  constable's  levy  on  chattels 
remains  a  lien  for  only  twenty  days  after  the  levy.  Glazier  vs. 
Sawyer,  i  Pa.  Dist,  36.  Page  vs.  Gardner^  Idem,  539.  Van- 
valselws,  Craman,  Idem^  190.  Wilson's  Appeal,  11  Lancaster 
Bar,  69. 

XVII.  Neglect  to  make  a  levy.  i.  The  lien  of  a 
fieri  facias  without  levy  expires  with  the  return  thereof. 
When  the  court  grants  a  rule  to  show  cause  why  a  fi.  fa. 
should  not  be  stayed,  proceedings  in  the  meantime  to  stay,  and 
no  levy  has  been  made,  it  should  direct  a  levy ;  for  otherwise, 
if  the  return  day  intervenes  before  the  rule  is  disposed  of,  the 
lien  is  lost  and  cannot  be  revived  by  a  discharge  of  the  rule. 
Sturges'  Appeal,  86  Pa.,  413.  2.  The  sheriff  is  bound  to 
make  a  levy  on  an  execution  as  soon  as  he  ascertains  the 
defendant  has  personal  property,  no  matter  how  he  learns  it. 
Bausman  vs.  Eshleman,  i  Foster,  112.  3.  At  common  law,  a 
writ  of  fieri  facias  bound  the  personal  property  of  the  defend- 
ant from  the  teste  of  the  writ  Under  the  act  of  June  i6, 
1836,  no  writ  oi  fieri  facias  or  other  writ  of  execution,  shall 
bind  the  property  or  the  goods  of  the  person  against  whom 
such  writ  of  execution  is  sued  forth,  but  from  the  time  such 
writ  shall  be  delivered  to  the  sheriff  or  his  deputy  to  be  exe- 
cuted. The  sheriff  must  endorse  on  the  writ  the  day  and 
hour  of  its  reception  by  him.  The  writ  is  a  lien  from  the  time 
it  is  lodged  with  the  sheriff.  Without  a  levy,  however,  a  writ 
oi  fieri  facias  creates  no  lien  upon  real  estate,  independent  of 
the  judgment  which  it  executes.  After-acquired  lands  are  not 
bound  by  a  judgment  previously  entered.  But  an  execution 
issued  upon  such  judgment,  and  levied  upon  such  subse- 
quently acquired  lands  is  a  lien  thereon.  Wilson's  Appeal, 
90  Pa.,  370.  4.  Where  a  sheriflf,  after  an  offer  of  indemnity, 
or  without  a  demand  therefor,  returns  an  execution  nulla  bona, 
he  does  so  at  his  own  risk ;  and  if  it  is  shown  that  there  is 
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property  of  the  defendant  which  he  might  and  ought  to  have 
levied  upon,  he  will  be  responsible  to  the  plaintiff.  Damin  vs- 
McCandless,  146  Pa.,  344. 

XVIII.  Neglect  to  record  the  levy.  A  pre-existing 
judgment  is  not  a  lien  on  after-acquired  real  estate ;  but  an 
independent  lien  may  be  created  upon  such  property  by  an 
execution  issued  upon  such  judgment  accompanied  by  a  levy. 
The  levy  must  appear  of  record.  It  is  not  sufficient  to  docket 
the  Ji  fa,  only.     Ross'  Appeal,  106  Pa.,  82. 

XIX.  Neglect  of  plaintiff.  It  is  a  perilous  undertak- 
ing for  the  plaintiff  in  an  execution  to  interfere  with  the  sheriff 
in  the  discharge  of  his  duties ,  giving  him  directions  inconsistent 
with  the  exigencies  of  the  writ.  Such  conduct  will  often  post- 
pone the  lien  of  the  execution  and  give  priority  to  the  liens  of 
others.     Taylor  vs.  Taylor,  6  York  Record,  1 1 1. 

XX.  Neglect  to  take  possession  of  goods,  i.  A 
levy  made  merely  in  sight  of  goods  is  only  valid,  if  followed 
by  actual  possession  taken  within  a  reasonable  time.  Dixon 
vs.  Sezving  Machine  Co.,  128  Pa.,  397.  2.  To  continue  the 
lien  of  an  execution,  it  is  not  necessary  that  the  pers9nal  prop- 
erty levied  upon  should  be  taken  into  actual  possession.  It  is 
sufficient  if  it  be  forthcoming  to  answer  the  exigencies  of  the 
writ.  The  leaving  the  goods  in  the  possession  of  the  defend- 
ant by  the  permission  of  the  plaintiff,  will  not  divest  the  lien 
of  the  execution,  unless  there  be  fraud.  McGinnis  vs.  Prieson, 
85  Pa.,  III.  3.  In  order  to  make  a  valid  levy  upon  personal 
property,  it  is  not  essential  that  the  sheriff  should  take  it  into 
possession.  A  levy  may  sometimes  be  valid,  even  though  the 
sheriff  did  not  have  the  property  within  his  power  or  view. 
Stuckertvs,  Keller,  105  Pa.,  386. 

XXI.  Neglect  in  being  premature.  If  an  execution 
has  been  issued  before  the  stay  of  execution  has  expired,  it  is 
irregular,  but  not  void,  and  its  validity  cannot  be  questioned 
by  another  execution  creditor.  Stewart  vs.  Stacker,  13 
S.  &  R.,  199. 

XXIL  Neglect  to  press,     i.  No  wrong  can  be  com- 
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mittedy  where  one  pursues  his  legal  rights  by  lawful  means,  if 
he  gets  ahead  of  others  who  had  an  equal  chance  with  him. 
There  is  no  fraud  where  there  is  nothing  wrong.  Damon  vs. 
Bache^  55  Pa,,  67.  2.  It  is  a  general  principle,  that  interlocu- 
tory orders  of  court  shall  not  impair  vested  liens.  It  is  usual 
to  accompany  such  orders  with  a  stipulation  that  the  lien  of 
the  writ  which  is  the  subject  of  the  order  shall  remain  until 
the  motion  has  been  disposed  of  in  final  hearing.  Where  the 
court  granted  a  rule  to  show  cause  why  an  execution  should 
not  be  stayed,  proceedings  meanwhile  to  stay,  the  lien  of  the 
execution  is  not  thereby  released.  Batdarff  vs.  Focht,  44 
Pa.,  195.  3.  Where  goods  levied  on  under  an  execution 
were  suffered  to  remain  in  a  store,  and  at  the  instance  of  the 
plaintiff's  attorney,  continued  to  be  sold  at  private  sale  by  the 
defendant  and  a  clerk  appointed  by  the  plaintiff,  who  accounted 
to  the  sheriff  for  the  amount  of  money  received,  but  kept  no 
distinct  accounts  of  goods  sold,  the  execution  will  be  post- 
poned to  one  subsequently  issued.   Parys'  Appeal^^i  Pa.,  273. 

4.  An  execution  from  a  justice's  docket  upon  a  judgment 
more  than  five  years  old,  without  a  previous  warning  by  scire 
facias^  is  irregular.     Bannan  vs.  Ratkbone,   3  Grant,   259. 

5.  If  an  execution  be  issued,  not  for  the  enforcement  of  the 
judgment  by  levy  and  sale,  but  for  the  purpose  of  a  lien, 
and  to  acquire  security  for  the  debt,  it  will  be  postponed  to  a 
subsequent  execution  issued  in  good  faith.  Freeburger's 
Appeal^  40  Pa.,  244.  6.  An  execution  issued  for  the  purpose 
of  lien,  and  not  to  make  the  money  according  to  law,  will 
not  be  available  against  subsequent  executions.  EarFs  Appeal, 
13  Pa.,  483.  7.  Where  personal  property  is  left  in  a  store 
after  being  levied  upon,  and,  under  an  arrangement  between 
the  deputy  sheriff  and  the  defendant,  or  between  the  plaintiff 
and  defendant,  the  clerk  of  the  defendant  continues  to  sell  at 
private  sale  after  the  return  day  of  the  writ,  the  proceeds  of 
the  sales  meanwhile  being  paid  to  the  plaintiff  in  the  execu- 
tion, the  execution  itself  will  be  postponed  to  subsequent 
executions,  even  though  the  arrangement  was  not  intended  as 
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a  fraud  on  other  creditors.  Bingham,  vs.  Young,  lo  Pa.,  395. 
Keyser's  Appeal,  13  Pa.,  409.  8.  A  levy  on  goods,  where 
they  are  Left  in  the  hands  of  the  debtor,  and  are  used  by  him, 
will  not  amount  to  a  satisiaction  of  the  judgment,  as  against 
other  judgment  creditors ;  though  it  may  as  against  a  sure^. 
Yet  it  is  true,  that  a  seizure  of  goods  in  execution,  to  the  value 
of  the  debt,  whether  they  be  sold  or  not,  is  a  discharge  of  the 
debtor's  liability ;  further  remedy  being  against  the  sheriff 
But  this  rule  does  not  apply  where  the  defendant  retains  the 
goods.  Catkcarfs  Appeal,  13  Pa.,  421.  9.  An  order  given 
by  an  execution  creditor  to  a  sheriff  to  stay  all  further  pro- 
ceedings in  his  execution  until  further  directions,  is  a  waiver 
of  his  priority  in  favor  of  a  later  execution  received  by  the 
sheriff  during  the  continuance  of  the  stay.  Ments  vs.  Ham- 
man,  5  Wh.,  150.  10.  In  order  to  postpone  an  execution  to 
subsequent  executions,  it  is  not  necessary  that  the  plaintiff 
should  have  given  the  sheriff  notice  to  stay  proceedings ;  but 
any  arrangement  with  the  defendant,  or  other  conduct  of  the 
plaintiff,  evincing  his  intention  not  to  have  a  sale  of  the  prop- 
erty, will  have  that  effect     Weir  vs.  Hale,  3  W.  &  S.,  285. 

11.  A  direction  to  the  sheriff,  by  a  plaintiff  in  an  execution, 
"not  to  proceed  further  on  his  writ,  to  put  no  further  costs 
upon  it,"  is  a  relinquishment  and  waiver,  postponing  him  to  a 
subsequent  execution  creditor.     KauffeU's  Appeal,  9  W.,  334. 

12.  An  execution  levied  upon  personal  property  and  stayed 
indefinitely  by  the  plaintiff,  loses  its  lien  upon  the  goods  levied, 
as  to  subsequent  executions.     McClure  vs.  Ege,  7  W.,  74. 

13.  An  order,  given  by  an  execution  creditor  to  the  sheriff  to 
stay  proceedings  on  his  execution,  at  his  risk,  until  further 
directions,  is  a  waiver  of  his  priority,  in  favor  of  a  second  exe- 
cution received  by  the  sheriff  during  the  stay.     Not  so  the 

the  goods  in  defendant's  possession  before  the 
Mayer,  i  R.,  3^.  Howell  vs.  Alkyn,  -2 
m.  vs.  Stretnback,  3  B.,  414.  14.  The 
zabeth  avoids  all  executions  issued  or 
ith  intent  to  delay  and  ddraud  creditors. 
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Snyder  vs.  Kunkleman,  3  P.  &  W.,  490.  15.  A  levy  on 
personal  property  left  in  the  defendant's  hands  by  the  request 
and  at  the  risk  of  the  plaintiff  for  the  purpose  of  securing  his 
claim,  and  to  prevent  a  sale  of  the  goods  for  the  payment  of 
other  creditors,  is  fraudulent  and  void  as  against  a  second 
execution  creditor.  Corlies  vs.  Stanbridge^  5  R.,  286.  16.  To 
constitute  a  good  levy  on  personal  property,  it  is  not  necessary 
that  an  inventory  should  in  the  fitst  instance  be  made,  or  that 
the  sheriff  should  place  a  person  in  possession  of  the  goods. 
If  they  are  within  the  control  of  that  officer  when  the  levy  is 
made,  it  will  be  good  if  followed  up  within  a  reasonable  time 
by  his  publicly  taking  possession  of  them.  Wood  vs.  Vanars- 
daUy  3  R.|  401.  17.  The  object  of  an  execution  is  the  satis- 
faction of  the  debt  and  not  security  for  it.  The  law  will  not 
permit  the  levying  an  execution  on  goods  only  as  a  security. 
A  mortgage  of  goods,  with  possession  retained  by  the  mort- 
gagor, is  fraudulent  in  law.  It  enables  the  mortgagor  to 
impose  on  mankind  by  false  appearances.  Merely  leaving 
the  property  in  possession  of  the  defendant  in  the  execution, 
though  with  the  plaintiffs  consent,  is  not  per  se  fraudulent, 
either  as  to  subsequent  creditors  or  purchasers ;  but  where 
the  plaintiff  directs  the  sheriff  to  delay  the  execution  or  sale, 
the  law  is  otherwise.  Comm,  vs.  Strembacky  3  R.,  344. 
Hickman  vs.  Caldwell^  ^'R.^  376.  18.  A  judgment  creditor, 
who  has  taken  in  execution  the  goods  of  his  debtor,  cannot 
afterward  discharge  them  from  the  execution  and  continue  his 
judgment  in  force  as  to  the  land  of  the  debtor.  Seizing  goods 
in  execution  to  the  value  of  the  debt  is  virtually  a  discharge 
of  the  judgment,  whether  the  goods  be  sold  or  not.  Hunt  vs. 
Breading,  12  S.  &  R.,  37.  Wood  vs.  Vanarsdale,  5  R.,  403. 
Lyon  vs.  Hampton y  20  Pa.,  49.  Dean  vs.  Patton,  13  S.  &  R., 
345.  Duncan  vs.  Harris y  17  S.  &  R.,  436.  19.  An  execu- 
tion issued  merely  to  obtain  a  lien  and  not  to  sell  the  goods 
levied  oil,  will  be  postponed  to  a  subsequent  writ  under  which 
an  actual  sale  is  made.  Miller  vs.  GetZy  138  Pa.,  558. 
20.  Where  the  goods  have  been  left  in  the  continued  posses- 
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sion  of  the  debtor  and  he  has  been  permitted  to  use  them  as 
his  own,  and  he  has  lost  nothing  by  the  seizure,  the  levy  is  no 
satisfaction  of  the  judgment.  Burk's  Appeal^  89  Pa.,  401. 
2 1 .  A  writ  of  execution  is  entirely  within  the  control  of  the 
plaintifTy  and  he  may  go  on  or  stay  it  at  will,  provided  he 
does  not  aflect  the  rights  of  third  parties.  McLaughlin  vs. 
McLaughlin y  85  Pa.,  317.  22.  When  the  primary  design 
of  a  plaintiff  in  issuing  an  execution  is  to  obtain  a  lien  upon 
the  defendant's  personal  property,  and  not  to  sell  the  same 
except  in  the  contingency  of  a  subsequent  execution  being 
issued,  the  lien  of  the  execution  will  be  postponed  to  a 
subsequent  execution.  Landis  vs.  Evam,  113  Pa.,  332. 
23.  A  direction  by  the  plaintiff  to  the  sheriff  not  to  push  or 
proceed  with  his  execution,  does  not  destroy  his  priority  or 
lien,  if  the  sheriff  refuse  or  neglect  to  comply,  but  proceeds 
without  delay  to  levy  and  sell.  Lancaster  Savings  Institution 
vs.  Weigandy  2  Clark,  246.  24.  A  suspension  of  an  execution 
by  a  plaintiff  for  six  days  will  not  avoid  it  on  the  ground  of 
fraud,  so  as  to  give  a  preference  to  a  second  creditor,  whose 
execution  was  not  delivered  for  two  months  thereafter.  Huber 
vs.  Schnell,  i  Browne,  16.  25.  Whatever  laches  an  execution 
creditor  may  have  been  guilty  of,  if  he  subsequently  orders  the 
sheriff  to  proceed  before  another  writ  comes  into  his  hands,  he 
is  safe.  Deacon  vs.  Govett^  4  Phila.,  7.  26.  A  levy,  upon  an 
execution  of  sufficient  personal  property  to  pay  the  judgment, 
is  a  satisfaction  of  the  debt,  if  the  levy  be  released  by  the 
plaintiff,  unless  at  the  request  of  the  defendant.  Porter  vs. 
Boone,  i  W.  &  S.,  251.  27.  An  execution  creditor  cannot 
lose  his  lien  or  priority  without  his  fault,  without  having  a 
remedy  against  the  sheriff.  Afi,  fa.  having  a  lien  on  goods 
being  stayed  by  a  judicial  order,  does  not  lose  its  priority  to 
subsequent  executions,  though  there  was  no  stipulation  as 
there  should  have  been  in  the  order  of  stay  that  it  should  not 
lose  its  lien.  Bain  vs.  Lyle,  68  Pa.,  60.  28.  Where  a  plaintiff  in 
an  execution  directed  the  sheriff  not  to  proceed  until  further 
orders,  a  subsequent  execution  in  the  sheriff's  hands  takes 
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priority.  Stem's  Appeal,  64  Pa.,  447.  29.  A  plaintiff,  having 
issued  execution  against  defendant's  personalty,  orally  agreed 
that  the  defendant  should  have  charge  of  the  property  to  be 
levied  upon,  a  store,  and  to  make  sales  and  continue  his  busi- 
ness as  usual.  On  the  next  day,  four  other  writs  of  execution 
against  the  defendant  were  placed  in  the  sheriB's  hands  and 
were  followed  by  levies  upon  the  same  property.  The  pro- 
ceeds of  the  sale  not  being  sufficient  to  satisfy  all  the  execu- 
'tions,  held,  that  the  above  plaintiff  had  by  his  acts  and  instruc- 
tions to  the  sheriff,  forfeited  his  right  to  priority  of  payment. 
Larzcdere  Go's  Appeal,  22  W.  N.,  100.  30.  Executions 
which  are  stayed  are  postponed  prima  facie  to  subsequent  exe- 
cutions ;  but  it  seems  that  this  would  be  rebutted  if  it  was  not 
for  indulgence  to  the  debtor,  but  in  diligent  pursuit  of  his 
remedy  by  the  creditor.  Thus,  if  on  the  day  of  a  sherift's  sale, 
an  unexpected  notice  was  given  calculated  to  deter  bidders,  it 
seems  that  the  plaintiff  might  stay  the  execution  to  enable  him 
to  search  into  the  validity  of  the  claim,  if  he  follows  up  his 
execution  promptly.     Bush's  Appeal,  6^  Pa.,  363. 

XXIII.  Neglect  to  remove  goods  after  lew.  i.  If 
goods  levied  upon  be  suffered  to  remain  in  the  defendant's 
possession,  the  lien  is  lost  as  against  a  bona  fide  purchaser. 
There  is,  however,  a  material  distinction  between  a  levy  on 
household  furniture  and  on  mercliandise  or  goods  for  sale.  In 
the  former  case,  the  principal  never  loses  the  lien  of  a  prior 
execution  levied,  because,  on  principles  of  humanity,  he  allows 
the  furniture  to  remain  on  the  premises,  in  the  possession  of 
the  defendant  Comm,  vs.  Stremback,  3  R.,  343.  Chancellor 
vs,  Phillips,  I  D.,  213.  2.  The  act  of  suffering  goods  to  remain 
in  the  hands  of  the  defendant,  after  they  have  been  levied  on, 
furnishes  no  presumption  of  fraud  ;  but  if  the  intention  of  leav- 
ing them  be  fraudulent,  a  subsequent  execution  will  be  pre- 
ferred. Levy  vs.  Wallis,  4  D.,  166.  Waters  vs.  McClellan,  4 
D.,  208.  3.  In  England,  the  practice  is  to  remove  the  goods 
levied  upon,  and  the  fact  that  they  are  not  removed  is  a  badge 
of  fraud,  so  as  to  render  them  liable  to  a  subsequent  execution, 
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or  to  pass  into  the  hands  of  a  purchaser,  discharged  from  the 
lien  of  the  execution  creditor.  In  Pennsylvania,  we  have 
departed  from  the  strictness  of  the  English  rule.  It  is  not  the 
practice  here  to  remove  the  goods,  and  there  is  no  certain  time 
stated  for  them  to  remain  in  safety  with  the  debtor.  Comm, 
vs.  Stremback^  3  R->  343«  4-  Where  goods  levied  upon  have 
not  been  removed  by  the  sheriff,  the  creditor  loses  his  lien,  if 
suffering  them  to  remain  in  the  possession  of  the  debtor  has 
given  him  a  false  credit,  and  thereby  injured  strangers.  Knox* 
vs.  Summers ^  4  Y.,  477.  Lewis  vs.  Smithy  2  S.  &  R.,  142. 
5.  In  Pennsylvania,  when  a  sheriff  levies  on  personal  property, 
instead  of  removing  the  property  he  may  take  a  bond  from 
sureties  for  the  delivery  of  it  to  him  on  a  stipulated  day  for  its 
sale,  without  losing  the  lien  upon  it  Hastings  vs.  Quigley,  2 
Clark,  431.  6.  Where  the  officer  in  charge  of  the  goods 
levied  on  withdraws,  and  permits  the  defendant  to  go  on  as 
usual  with  his  business,  it  is  a  relinquishment  of  the  executioa 
Guardians  of  the  Poor  vs.  Lawrence^  4  Y.,  194.  7.  An  actual 
seizure  is  generally  necessary  to  constitute  a  valid  levy  of 
goods,  yet  the  defendant  may  dispense  with  it  for  his  own 
accommodation,  and  the  levy  still  be  good.  If  goods  levied 
upon  be  left  with  the  defendant,  he  thereby,  quoad  hoc, 
becomes  the  servant  of  the  officer ;  and  upon  his  refusal  to 
deliver  such  goods,  an  action  of  trespass,  zn  et  armis,  will  lie 
against  him  and  his  abettors.     Frovillovs,  Tilford,  6  W.,  468. 

XXIV.  Neglect  to  retain  goods  seized.  Where  a 
constable  levies  on  personal  property,  and  afterwards  suffers  it 
to  be  removed  beyond  his  bailiwick,  upon  a  bond  given  by  a 
third  person  to  restore  it  at  a  given  time,  the  lien  of  his  exe- 
cution is  abandoned  as  ag^rist  an  intervening  levy  of  another 
execution  creditor.     Wood  vs.  Keller,  2  Miles,  8 1 . 

XXV.  Neglect  tn  sheriff's  return,  i.  The  permission 
to  the  sheriff  to  amend  his  return  to  an  execution  is  within  the 
discretion  of  the  court  An  aggrieved  party  may  have 
recourse  to  the  sheriff.  leather  vs.  Chase,  3  Brewster,  206. 
2.  Leave  granted  to  a  sheriff  to  amend  l^s  return  to  an  exe- 
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cution  is  of  grace  and  not  of  right,  and  will  be  refused  when  it 
would  give  one  of  the  parties  to  the  suit  an  undue  advantage 
over  the  other  PhUlippe  vs.  Anstett^  i  Northampton  Co.,  78. 
3.  The  sheriff  is  not  obliged,  unless  ruled  to  do  so,  to  make  a 
return  to  ayf./a.,  but  when  he  does  make  a  return  to  the  writ, 
it  is  conclusive  between  other  parties,  and  can  be  impeached 
only  in  an  action  against  the  sheriflf.  As  between  conflicting 
execution  creditors,  it  cannot  be  gainsaid.  Mentz  vs.  Ham- 
man,  5  Wh.,  150. 

XXVI.  Neglect  to  make  returns.  A  constable 
should  make  return  of  an  execution  before  a  justice.  If  he 
do  not  do  so,  judgment  shall  be  entered  against  him  for  the 
amount  of  the  execution  and  costs.  Buckmanws,  Fenstermacher, 
112  Pa.,  291. 

XXVII.  Neglect  to  sell  goods.  A  constable's  levy 
on  chattels  remains  a  lien  thereon  for  twenty  days  after  lev)ang 
the  same  and  no  longer.  It  is  the  duty  of  the  constable  to 
proceed  to  sell  within  the  twenty  days  from  the  teste  of  the 
writ,  or  to  make  returns  to  the  justice  and  obtain  an  alias. 
By  so  doing  he  will  be  protected  from  liability.  Page  vs. 
Gardner^  1 1  Pa.  County,  577.  2.  A  seizure  of  goods  in  execu- 
tion to  the  value  of  the  debt,  whether  they  have  been  sold  or 
not,  satisfies  the  judgment,  if  by  the  seizure  they  have  been 
lost  to  the  debtor.  But  this  rule  is  inapplicable,  where  the  goods 
have  been  left  in  the  continued  possession  and  use  of  the 
debtor.  In  such  case,  he  may  abandon  his  levy  without  affect- 
ing hb  right  of  priority  of  lien  on  the  proceeds  of  sale  of  the 
dd)tor*s  land.     CampbelTs  Appeal,  32  Pa.,  91. 

XXVIII.  Neglect  in  sales  of  real  estate.  Under 
the  act  of  April  16,  1845,  ^  ^^t%  of  real  estate  made 
by  sheriffs  or  coroners  shall  be  made  on  or  before  the  return 
day  of  the  writs,  or  within  six  days  thereafter.  KeUy  vs. 
Cretn,  53  Pa.,  302. 

XXIX.  Neglect  to  set  aside,  i  .  The  court  will  not, 
usually,  open  a  judgment  and  set  aside  an  execution,  unless 
the  party  asking  relief  applies  immediately  on  receiving  notice 
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of  the  levy.  McQuillan  vs.  Hunter^  i  Phila.,  49.  2.  A  writ 
of  error  cannot  be  taken  to  the  refusal  of  the  court  below  to 
set  aside  a  writ  of  execution.  Gardiner  vs.  Billings^  22  Pitts- 
burg Journal,  175. 

XXX.  Neglect  in  surety  for  stay.  If  only  one 
surety  be  offered  for  stay  of  execution,  the  court  will  not 
approve,  until  he  satisfies  it  that  he  is  worth  double  the  amount 
of  the  judgment,  over  and  above  all  his  debts  and  liabilities. 
Hollingsworth  vs.  McKean,  2  Miles,  370. 

XXXI.  Neglect  in  staying  proceedings.  After  a  levy 
on  goods  liable  to  distress,  and  after  a  notice  to  the  sheriff  by 
the  landlord  of  his  claim  for  rent,  the  plaintiff  in  the  execution 
cannot  stay  proceedings  without  the  consent  of  the  landlord 
first  had  in  writing.     Barnes'  Appeal y  76  Pa«,  50. 

XXXII.  Neglect  to  enter  stay,  i  .  To  entitle  a  defend- 
ant, who  is  not  a  freeholder,  to  stay  of  execution,  he  must 
enter  bail  for  the  same  within  thirty  days  after  judgment 
Bank  vs.  Compton,  27  Pa.,  195.  2.  If  an  execution  be  imme- 
diately issued  upon  a  judgment  of  a  justice,  and  the  money  be 
made  upon  a  sale  of  personal  property,  it  is  then  too  late  to 
enter  bail  for  stay  of  execution,  by  the  defendant,  although 
the  twenty  days  has  not  expired,  and  the  purchaser  has  a  legal 
right  thereto.  Patterson  vs.  Peironnel^  7  W.,  337.  3.  The 
court  to  which  a  testatum  fi,  fa.  is  directed,  has  no  power  to 
stay  execution  ;  the  process  is  under  the  control  of  the  court 
whence  it  issues,  for  every  purpose.  A  defendant,  in  a  judg- 
ment held  by  the  commonwealth,  is  not  entitled  to  a  stay  of 
execution  under  the  act  of  May  21,  1861.  Camm.  vs.  SfmA, 
4  Phila.,  421. 

XXXIII.  Neglect  of  notice  of  stay.  The  neglect  or 
omission  to  give  notice  of  an  order  of  the  court  to  stay  execu- 
tion is  but  an  irregularity,  which  would  not  justify  the  officer's 
refusal  to  obey  it     Comm.  vs.  Magee,  8  Pa.,  240. 

XXXIV.  Neglect  in  THE  WRIT  ISSUED.  The  omission  in 
the  writ,  directing  the  sheriff  to  levy  the  debt,  is  a  mere  clerical 
mistake,  which  the  prcecipe  would  cure.     Erroneous  teste  of 
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fiefi  facias,  the  execution  is  amendable,  so  teste  and  return 
of  venditioni  exponas.  Amendments  have  been  made  in  the 
appellate  court,  where  judgment  and  fieri  facias  differed,  and 
this  was  a  mistake  of  the  clerk  and  not  of  the  party.  The 
court  will  issue  a  certiorari  to  bring  up  the  prcecipe  to  amend  by. 
In  matters  arising  from  the  mere  carelessness  of  the  clerk  in 
process,  things  amendable  before  the  writ  of  error  brought  are 
amendable  after  the  writ  be  brought ;  and  if  the  inferior  court 
does  not  amend  them,  the  supreme  court  may  do  so.  Peddle 
vs.  HoUinshead,  9  S.  &  R.^  284. 

XXXV.  Neglect,  by  change  of  writ.  After  a  fi.  fa, 
has  been  levied  on  real  property,  which  has  been  condemned, 
the  plaintiff  cannot  abandon  these  proceedings,  and  take  out  a 
ca,  sa,,  without  leave  of  the  court  BaTik  of  Penna,,  vs.  Lut- 
straw,  9  S.  &  R.,  9.      Young  vs.  Taylor,  2  B.,  218. 

Executors. 

I.  Neglect  in  acting  without  authority.  The  remedy 
against  an  executor  de  son  tort,  is  an  action  at  law  in  the  name 
of  the  lawful  executor  or  administrator,  or  by  bill  in  equity 
when  an  account  is  necessary.  An  executor  de  son  tort  owes 
no  duty  to  the  orphans'  court,  and  is  not  liable  to  its  jurisdic- 
tion.   Delberts'  Appeal,  83  Pa.,  468. 

II.  Neglect  in  account,  i.  The  omission  of  items  of 
charge  in  an  account,  not  being  an  error  apparent  on  its  face, 
the  better  practice  in  bringing  the  matter  before  the  court  is, 
not  to  ask  for  a  bill  of  review,  but  to  ask  for  a  further  account. 
Mtckison's  Estate,  15  Phila.,6os.  Roha's  Estate,  8  Lancaster 
^r»  33-  2.  When  two  executors  join  in  filing  an  account, 
they  are  jointly  liable  for  a  surcharge  as  to  items  of  which 
they  both  had  knowledge.  To  escape  liability,  separate 
accounts  should  be  filed.  Bterlfs  Appeal,  3  W.  N.,  210. 
3.  Where  executors  have  charged  themselves  in  a  partial 
account  with  the  inventory  of  debts  due  the  decedent,  this  will 
not  preclude  credits  in  their  final  account  for  payments  made 
to  the  decedent,  or  for  those  which  proved  desperate.     Leslies' 
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Appeal,  63  Pa.,  355.  4.  While  it  is  true  that  partial  accounts 
of  executors,  when  confirmed  absolutely,  are  final  in  regard  to 
all  they  contain,  yet  in  the  settlement  of  the  final  account,  the 
executor  may  be  charged  with  money  received  before  the  con- 
firmation of  previous  accounts,  and  not  accounted  for.  Stdn- 
delTs  Estate,  57  Pa.,  43.  5.  Accounts  as  executor  and  trus- 
tee, though  under  the  same  will  and  by  the  same  person  in 
both  capacities,  should  be  filed  separately.  Morris'  Estate,  16 
Phila.,  343. 

III.  Neglect  in  accounting.  Where  an  executor  or 
other  trustee  settles  his  accounts  in  court  with  undue  frequency, 
the  remedy  is  for  the  court  to  impose  the  costs  on  him. 
Spangler's  Estate,  21  Pa.,  335. 

IV.  Neglect  in  confirmation  of  account.  The  con- 
firmation of  an  executor's  account  is  inoperative  as  against  the 
interest  of  minors  who  have  no  guardian.  Lan^s  Estate,  30 
Pittsburg  Journal,  97. 

V.  Neglect  to  dispute  the  account  of.  A  petition 
for  ther  review  of  an  executor's  account,  was  dismissed  for 
laches,  when  filed  by  a  non-resident  party  in  interest  a  year 
and  a  half  after  the  confirmation  of  an  executor's  account,  no 
averment  being  made  of  lack  of  notice  of  filing  the  account 
before  confirmation,  nor  explanation  given  of  the  delay. 
Le  Moyne's  Appeal,  1 04  Pa.  ,321. 

VI.  Neglect  to  account.  Negligence  in  an  executor, 
though  arising  from  kind  feeling  for  the  widow  of  the  dece- 
dent, is  properly  punished  by  the  loss  of  commissions,  but  he 
is  not  chargeable  for  any  expenses  of  the  audit,  where  it 
resulted  in  diminishing  the  balance  against  him.  SmxtKs 
Appeal,  47  Pa.  I  424.  2.  An  executor  cannot  take  the  personal 
goods  of  the  testator  at  the  appraisement,  without  being  liable 
to  heirs  or  creditors  for  their  full  value.  If  he  (ail  to  account 
for  all  property  received  by  him  when  ordered  by  the  court,  he 
may  be  proceeded  against,  on  motion,  for  contempt,  or  the 
succeeding  administrator  may  proceed  at  law  against  him,  to 
recover  the  property,  or  both  such  remedies  may  be  pursued 


IN    PENNSYLVANIA  605 

Bzecntor  8 —  ConHnued. 

at  the  same  time.  Hampton ^  In  re^  17  S.  &  R.,  147.  3.  An 
executor  is  liable  in  respect  to  all  the  assets  which  come  into 
his  hands,  whether  they  arise  in  the  county  in  which  letters 
testamentary  are  granted ;  in  another  county  or  state,  or  even 
in  a  foreign  country.  If  letters  testamentary  be  granted  in 
another  state,  as  well  as  this,  a  suit  may  be  maintained  here 
before  the  settlement  of  an  administration  account  in  the  other 
state.  Swearingen  vs.  Pendleton^  4  S.  &  R.,  389.  But  see 
Magraw  vs.  Irwin^  5  W.  N.  C,  557,  contra,  4.  Although 
executors  and  administrators  cannot  be  compelled  to  account 
until  the  end  of  the  year  from  the  grant  of  letters,  yet  they  should 
do  so  at  that  time  without  being  cited  to  do  so.  They  are  not 
relieved  from  this  duty  by  a  direction  in  the  will,  that  they  be 
allowed  five  years  in  which  to  make  settlement  of  the  estate. 
Young* s  Estate^  18  Phila.,  43. 

VII.  Neglect  to  file  account,  i.  It  is  the  duty  of 
executors  and  administrators,  at  the  end  of  a  year  from  the 
date  of  letters,  to  file  an  account,  either  partial  or  final,  with- 
out waiting  for  a  citation.  An  account  should  be  complete 
within  itself,  with  a  balance  struck.  Cumndng's  Estate^  11 
Luzerne  Register,  73.  2.  No  one  but  a  creditor  of  the  estate 
or  a  party  interested  therein,  has  the  right  to  a  citation  upon  an 
executor  or  administrator  to  settle  an  account.  Where  a  per- 
son who  is  not  a  creditor  obtains  a  citation,  the  executor  or 
administrator  should  in  his  answer  deny  that  the  petitioner  is  a 
creditor.  Lightner's  Estate ^  144  Pa.,  273.  3.  Where  no  account 
has  been  filed  at  the  expiration  of  one  year  afler  decedent's 
death,  a  citation  will  be  awarded  with  inquiry  into  the  interest 
of  the  petitioner,  if  a  prima  facie  right  is  shown.  Wistar's 
Estate ^  5  W.  N.,  128.  4.  A  petition  for  a  citation  to  executors 
to  file  an  account  must  show  the  interest  of  the  petitioner  in 
the  estate.  The  petition  must  set  forth  facts  under  the  act 
of  1832,  to  give  the  court  jurisdiction,  and  the  specific  cause 
of  complaint.  If  the  petitioner  be  a  creditor  of  the  estate,  he 
should  disclose  in  what  manner  he  became  a  creditor  and  the 
nature  of  the  indebtedness.     If  he  be  an  heir  or  legatee,  he 
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should  state  the  nature  of  his  interest.  Davis'  EstcUe^  6  W.  N., 
15.  5.  An  executor  ^/<f  j^« /^vt  will  not  be  cited  to  file  an 
account.  He  who  interferes  with  an  estate  of  a  decedent  with- 
out authority,  is  responsible  to  the  rightful  executor  or  admin- 
istrator, and  may  also  render  himself  liable  to  creditors  and 
legatees.  Powers'  Estate ^  10  W.  N.,  208.  6.  The  act  of 
April  17,  1869,  protects  the  owners  of  contingent  interests 
in  estates,  by  giving  them  the  right  to  demand  an  account 
from  the  executor  or  administrator,  and  to  compel  prior  lega- 
tees  to   enter   security.     Bushong's  Estate^   1 1    W.   N.,  107. 

7.  Though  the  executor's  account  has  not  been  filed  within 
a  year  from  the  death  of  the  decedent,  the  commission  of  the 
executors  will  not  be  forfeited,  unless  loss  to  the  estate  or  neglect 
be  shown.     Nelson's  Estate ^  12  W.  N.,  440.     15  Phila.,  507. 

8.  It  is  the  duty  of  executors  to  file  an  account  at  the  expira- 
tion of  a  year,  without  citation.  A  direction  in  a  will  to  the 
contrary  cannot  avail  as  against  creditors,  nor  as  against 
distributees,  where  fraud  or  mismanagement  is  allied.  Youngs 
Estate,  18  W.  N.,95.  Rogers'  Estate,  1 1  W.  N.,  563.  9.  Such 
account  should  be  complete  in  itself.  Bad  debts  should 
be  designated  as  worthless,  and  not  merely  as  being  uncol- 
lectible. Cummings'  Estate,  2  Kulp,  14.  Altet^s  Estate,  3 
W.  N.,  356.  10.  Executors  should  file  their  accounts  at  the 
expiration  of  the  year,  and  parties  asking  for  a  citation  against 
them  to  file  their  account,  will  not  be  compelled  to  prove  to 
the  entire  satisfaction  of  the  court  that  they  are  entitled  to  a 
share  of  the  estate.  Executors,  at  the  end  of  the  year,  should 
file  their  accounts  without  being  called  on  to  do  so.  Dickson's 
Estate,  1 1  Phila.,  86.  1 1 .  Executors  may  be  cited  to  file  an 
account,  even  though  they  deny  that  the  petitioner  has  an 
interest  in  the  estate.  They  will  not  be  allowed  compensation, 
where  they  have  neglected  to  file  their  accounts,  for  compen- 
sation is  allowed  to  executors  as  a  reward  for  meritorious 
services.  Wistars  Estate,  12  Phila.,  48.  Loew's  Estate,  12 
Phila.,  165.  12.  An  executor  may  be  cited  to  file  an  account 
by  any  one  showing  a  prima  facie  right  to  do  so.    This  account 
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should  be  filed  at  the  expiration  of  one  year  from  the  death 
of  the  testator.  Disston's  Estate^  14  Phila.,  310.  13.  Any 
person  interested  in  an  estate  can  cite  the  executors  to  file  an 
account.  Pomeroys  Appeal^  127  Pa.,  499.  Redeay's  Estate, 
6  Lancaster  Bar,  57.  14.  After  twenty  years,  it  is  the 
presumption  that  an  executor's  account  has  been  filed  and 
duly  settled,  and  the  burden  of  proof  is  on  the  complainant 
to  overthrow  this  presumption.  Bentiefs  Estate,  9  Phila., 
344.  15.  On  an  executor's  refusal  to  file  an  account,  the 
court  may  appoint  an  auditor  to  state  one.  Bitler's  Estate, 
I  Schuylkill  Record,  210.  16.  Where  executors  receive 
money  belonging  to  the  estate,  after  the  confirmation  of  a 
partial  account,  it  is  their  duty  within  a  reasonable  time  to  file 
a  supplemental  account.  This  is  filed  before  the  register,  and 
comes  through  him  to  the  orphans'  court.  If  after  citation 
on  them,  they  neglect  to  file  such  account,  the  court  may 
appoint  an  auditor  to  state  an  account.  Witman's  Appeal, 
28  Pa.,  376. 

VIII.  Neglect  in  form  of  account.  The  court  may 
direct  accounts  of  an  executor  that  are  practically  unintelli- 
gible to  be  re-stated  at  the  expense  of  the  accountant.  Fell  *s 
Estate,  13  Phila.,  289. 

IX.  Neglect  to  itemize  account.  An  executor  will 
not  be  allowed  credit  for  a  claim  for  incidental  expenses, 
covering  nine  years,  not  itemized  or  supported  by  vouchers. 
Fow*s  Estate,  42  Pittsburg  Journal,  35. 

X.  Neglect  to  keep  an  account.  An  executor  who, 
without  authority,  assumes  the  charge  of  the  testator's  real 
estate,  is  liable  to  account  to  the  devisees  as  a  trustee  or  agent ; 
and,  as  such,  it  is  his  duty  to  keep  a  regular  account  with  his 
principals.  If  he  neglects  to  keep  such  account,  he  assumes 
the  burden  of  proving  that  he  did  not,  and  could  not,  collect 
the  rents,  for  all  of  which  he  is  prima  facie  accountable. 
Landis  vs.  Scott,  32  Pa.,  495. 

XI.  Neglect  in  keeping  accounts..  Where  an  execu- 
tor was  the  surviving  partner  of  the  firm  of  which  the  dece- 
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dent  was  a  member,  and  raised  a  contention  as  to  the  value  of 
the  testator's  interest  in  the  partnership,  which  protracted  the 
audit  greatly  and  involved  a  tedious  examination  of  the  books 
and  the  business  of  the  firm,  held,  that  the  burden  of  this 
increased  expense  should  not  be  thrown  upon  the  estate,  but 
should  be  borne  by  the  unsuccessful  party  who  occasioned  it. 
He,  however,  should  be  allowed  his  commissions  and  counsel 
fees,  as  he  was  not  guilty  of  actual  fraud  or  bad  fidth.  Pria's 
Estate^  8 1  Pa.,  272. 

XII.  Neglect  in  settlement  of  account.  Where  an 
executor  has  perpetrated  a  fraud  in  the  settlement  of  his 
account,  the  limitation  of  five  years  in  the  act  of  October  13, 
1840,  begins  to  run  fi'om  its  discovery  by  the  injured  party. 
Kukris  Appeal,  87  Pa.,  104. 

XIII.  Neglect  in  stating  account.  Principal  and 
income  should  not  be  combined  in  one  account.  They 
should  always  be  separated.  Where  the  executor  is  a  lawyer, 
no  compensation  will  be  awarded  for  stating  the  account 
Rankiris  Estate,  9  W.  N.,  407. 

XIV.  Neglect  to  give  bond.  The  mere  fact  that  an 
executor  resides  in  another  county  of  this  state  than  the  one 
in  which  the  will  is  probated,  does  not  authorize  the  raster  or 
the  orphans'  court  to  demand  from  him  a  bond  for  the  feithful 
performance  of  his  duties  as  executor.  Such  an  order  may 
be  imposed  upon  a  non-resident  of  the  state.  Harlringer^s 
Appeal,  98  Pa.,  29. 

XV.  Neglect  by  admitting  debt.  An  executor  or 
administrator  camiot  by  the  statement  of  an  account,  or  by  his 
promise,  bind  the  estate  of  a  decedent  to  the  payment  of  a 
debt  not  due  from  it.     Bowen  vs.  Miller,  3  Clark,  326. 

XVI.  Neglect  of  care  of  goods.  An  executor  who 
neglects  to  take  proper  care  of  the  goods  of  the  testator,  will 
be  charged  with  the  loss  thereby  occasioned.  Where  he  leaves 
packages  of  perishable  goods  exposed  in  an  unsheltered  yard^ 
until  from  long  exposure  they  become  practically  worthless, 
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such  gross  negligence  amounts  almost  to  spoliation.     Rice*s 

Estate,  14  Phila.,  325,  327. 

XVII.  Neglect  to  collect  assets  of  estate,  i  .  Exec- 
utors are  not  liable  beyond  what  they  actually  receive,  unless 
in  cases  of  gross  negligence ;  for  when  they  act  as  others  do 
with  their  own  goods  and  with  good  faith,  and  are  not  guilty 
of  gross  negligence,  they  are  not  liable.  Neff*s  Appeal,  57 
Pa.  I  96.  2.  Where  an  executor  does  not  collect  a  claim  due 
to  the  estate,  he  is  to  be  surcharged,  if  it  is  collectible.  Barta- 
lefs  Appeal,  i  Walker,  77.  3.  Executors  are  not  liable  for  a 
loss  arising  from  the  insolvency  of  a  banker  whom  the  testator 
had  trusted,  and  with  whom  they  suffered  stock  deposited  by 
the  testator  to  remain.  Calhoun's  Estate,  6  W.,  189.  4.  The 
duty  of  an  executor  to  collect  the  assets  of  an  estate  b^;ins 
immediately  after  the  making  of  the  inventory.  This  may 
require  suit,  expenses,  and  the  employment  of  counsel.  He 
is  not  liable,  personally,  for  the  costs  of  collecting.  If  he  acts 
in  good  &ith  and  under  the  advice  of  counsel,  he  will  not  be 
held  personally  responsible.  France's  Estate,  16  W.  N.,  350. 
5.  If  an  executor  refuse  to  collect  an  outstanding  debt,  the 
creditors,  legatees  or  distributees  may  bring  their  bill  against 
the  debtor,  making  the  delinquent  executor  a  defendant  also. 
Penn  Bank  vs.  Hopkins,  17  W.  N.,  49.  6.  The  collection  of 
the  debts  due  an  estate  in  the  common  paper  currency  of  the 
country,  is  not  such  imprudence  on  the  part  of  the  executor 
as  would  render  him  liable  to  legatees,  for  such  conduct  is  in 
accordance  with  the  general  course  of  business.  Hastings' 
Estate,  4  Clark  471.  7.  An  executor  is  guilty  of  negligence* 
who  for  years  takes  no  steps  to  enforce  a  collection  of  a  prom- 
issory note  given  to  the  decedent,  which  matured  about  the 
time  of  the  decedent's  death,  and  which  was  lost  to  the  estate 
by  the  subsequent  insolvency  of  the  debtor.  Bud's  Estate,  6 
Phila.,  164.  8.  Executors  and  administrators  are  not  liable 
beyond  what  they  actually  receive,  except  in  cases  of  gross 
negligence.  Where  they  employ  for  the  collection  of  a  judg- 
ment the  same  attorney  whom  testator  employed  to  procure 
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the  judgment,  and  the  attorney,  after  collecting  the  debts 
becomes  insolvent,  the  executors  are  not  liable  for  the  loss. 
Webb's  Estate^  165  Pa.,  330.  9.  An  executor  who  neglects 
to  collect  debts  due  the  estate,  is  personally  liable  for  them,  if 
lost  through  his  delay  in  enforcing  payment.  He  is  a  trustee 
for  collection  and  distribution,  but  not  for  investment,  and  hence 
is  held  to  a  different  rule  of  liability  from  that  which  prevails  in 
the  case  of  a  guardian.  Charlton's  Appeal,  34  Pa.,  473- 
ID.  Executors  who  neglect  to  take  measures  to  collect  a  debt 
due  to  the  estate  from  one  of  their  own  number,  the  uncol- 
lectibility  of  which  does  not  affirmatively  appear,  will  be  sur- 
charged.    Bonder's  Estate,  3  Pa.  Dist.,  495. 

XVIII.  Neglect  in  purchase  of  claim.  If  an  executor 
purchases  a  claim  against  his  testator's  estate  for  less  than  its 
face  value,  he  can  recover  from  the  estate  only  the  amount  he 
paid  for  the  claim.      Woods  vs.  Irwin,  163  Pa.,  413. 

XIX.  Neglect  in  prosecuting  claim.  Where  an 
executor  prosecutes  a  claim  of  the  estate  in  good  iaith  and 
fails,  he  is  not  personally  liable  for  costs.  CaUender  vs. 
Ins,  Co,,  2  Pittsburg  Journal,  86. 

XX.  Neglect  of  co-executor,  i.  In  general,  the  acts 
of  one  co-executor  bind  the  others  by  reason  of  the  confidence 
reposed  in  them  individually,  in  consequence  of  which  each 
has  full  power  over  the  assets.  Executors  are  distinguished 
from  trustees,  who,  in  equity,  form  one  collective  trustee,  and 
must  execute  their  office  in  their  joint  capacity.  One  of 
several  co-executors  is  not  answerable  for  the  acts  or  defaults 
of  his  companions  unless  he  is  negligent  or  had  notice  of  some 
fact  making  it  his  duty  to  interfere.  Where  executors  join  in 
administering  the  assets,  each  is  responsible  for  the  safety  of 
the  fund,  and  not  excused  for  its  loss  by  the  misconduct  of  his 
fellow.  De Haven  vs.  Williams,  80  Pa.,  480.  2.  It  has 
always  been  the  law,  that  the  act  of  any  one  of  several 
co-executors,  in  disposing  of  the  personal  assets  of  their  tes- 
tator, is  the  act  of  all  and  binds  all.  There  is  a  distinction,  in 
this  respect,  between  executors  and  technical  trustees.     The 
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latter  must  execute  the  duties  of  their  office  in  their  joint 
capacity,  and  a  payment  of  a  part  of  the  trust  fund  to  one  of 
them  without  the  knowledge  or  consent  of  the  others,  will  not 
be  a  good  payment,  and  a  release  by  one  alone  will  not  dis- 
charge the  debt.  A  trustee's  duties  relate  to  the  custody  and 
management  of  trust  property,  while  the  duty  of  an  executor  or 
administrator  is  to  dispose  of  the  personal  property  to  pay  debts. 
Fesmire  vs.  Shannon,  1 43  Pa. ,  20 1 .  29  W.  N. ,  3 7.  3 .  Co-exec- 
utors are  conclusively  presumed  to  be  liable  for  cash  balances 
shown  by  joint  account  filed  by  them ;  but  not  for  uncollected 
securities  for  which  credit  is  taken  therein,  but  which  are 
subsequently  collected  by  one  of  the  executors,  without  negli- 
gence on  the  part  of  the  other,  lightcap's  Estate,  27  Pittsburg 
Journal,  201.  28  Ziiw,  236.  4.  Executors  are  liable  for  their 
own  acts  and  omissions  and  not  for  those  of  their  associates  ; 
but  where  the  will  imposes  a  joint  duty,  it  is  cast  upon  the 
executors,  and  one  cannot  relieve  himself  from  all  responsi- 
bility by  entrusting  the  whole  duty  to  his  co-executor.  Strong's 
Estate,  9  Montgomery  Co.,  185.  10  Idem,  61.  5.  Where  an 
executor  in  fraud  of  the  trust  under  which  he  holds  stock,  and 
as  collateral  security  for  his  own  debt,  transfers  to  one  who  has 
knowledge  that  there  are  other  executors  who  have  not  joined 
in  the  transaction  and  that  the  stock  is  the  property  of  the 
estate,  such  purchaser  is  not  deemed  a  bona  fide  holder,  and 
will  be  decreed  to  return  the  stock  to  the  estate  discharged 
from  the  lien  of  his  advances.  Ellis'  Appeal,  %  W.  &  N.,  538. 
6.  Both  executors  may  sever  in  the  receipt  of  money 
and  the  execution  of  the  trust.  They  may  settle  separate 
accounts.  Richardson  vs.  Richardson,  9  Pa.,  428.  Tray- 
ner^s  Estate,  12  Lancaster  Bar,  135.  7.  Where  one 
executor  signs  a  power  of  attorney  giving  his  co- 
executor  power  to  transfer  stock  belonging  to  an  estate, 
and  the  co-executor  does  so  and  receives  and  retains  the  pro- 
ceeds to  his  own  use,  the  onus  is  upon  the  former  to  discharge 
himself  from  liability.  0' Neil's  Estate,  12  W.  N.,463.  8.  An 
executor  has  been  held  not  to  be  liable  for  money  received 
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from  the  estate  of  his  testator,  and  paid  over  to  a  co-execu- 
tor, even  where  he  joins  in  the  receipt.  Where,  however,  he 
actually  assists  to  have  it  put  in  the  hands  of  the  other,  a  lia- 
bility to  pay  is  created,  but  not  so  if  he  merely  permits  his 
co-executor  to  receive  the  money,  without  further  watch  and 
guard  over  it,  if  there  are  no  grounds  to  suspect  danger  of 
losing  it.  In  the  case  of  administrators  the  rule  has  been  held 
to  be  different,  and  the  administrators  become  responsible  for 
each  other  as  principals.  Robinson's  Estate^  7  Phila.,  62. 
9.  An  executor  has  no  power  to  transfer  the  estate  of  his  tes- 
tator in  payment  of  his  own  debts.  It  is  his  duty  to  demand 
money  for  property  sold.  If  he  takes  a  good  judgment 
instead,  and  then  commits  a  devastmniy  his  co-executor,  rather 
than  the  purchaser,  will  be  held  responsible  for  the  loss. 
Shelmerdine  vs.  Linton^  16  Phila.,  171.  10.  An  executor  is 
liable  for  his  co-executor's  administration  of  the  estate,  although 
he  permitted  his  co-executor  to  officiate  as  receiver.  The  fact 
that  one  of  two  executors  who  jointly  received  a  sum  of  money, 
included  it  in  his  account,  will  not  relieve  the  other  executor 
from  liability.  Cressman's  Estate,  2  Phila.,  76.  Hess^  Estate, 
Idem  243.  II.  An  executor  is  ordinarily  responsible  only 
for  his  own  acts  and  omissions,  but  not  for  those  of  his  asso- 
ciates, unless  he  has  contributed  in  some  manner  to  the  loss. 
Maffefs  Estate,  7  Kulp,  153.  12.  Where  one  of  two  joint 
executors  claims  and  retains  trust  funds  in  a  character  to  which 
he  has  no  title,  his  co-trustee  who  had  power  to  prevent  the 
misappropriation  cannot  shield  himself  from  liability  by  taking 
an  acquittance  from  the  other  as  executor.  Where  one  of  two 
executors  has  notice  that  the  other  has  become  financially 
embarrassed,  and  is  using  trust  funds  for  his  own  purposes,  he 
must  take  action  to  secure  the  trust  from  loss.  Noble's  Estate, 
33  Pittsburg  Journal,  136.  13.  Actual  signature  to  an  account 
is  not  necessary  to  fix  the  joint  liability  of  executors.  Joint 
liability  of  executors  arises  from  one  of  two  conditions : 
(i)  joint  action  in  fact ;  or  (2)  constructive  joint  action.  IVatfs 
Estate,  25  Pittsburg  Journal,  95.   14.  Where  executors  have 


IN    PENNSYLVANIA  613 

Executors — Continued. 

tied  a  joint  account,  and  acknowledged  a  balance  in  their  hands 
due  the  heirs,  they  are  prima  facie  jointly  liable,  and  may  be 
jointly  sued,  if  alive,  and  the  survivors,  if  one  be  dead,  in  case 
they  have  both  administered.    Doebler  vs.  Snavefy^  5  W.,  228. 
15.  An    executor  is  not   liable  for  the  misconduct   of  his 
co-executor,  where  he  has  himself  been  guilty  of  no  negligence 
or  connivance.     This  is  true  also  of  trustees,  but  in  the  case 
of  administrators,  who  have  entered  into  joint  bonds  and  filed 
joint  inventories,  the  liability  for  each  other's  acts  exists.  Boyd 
vs.  Bqyd^  i  W.,  367.     16.  The  general  rule  is,  that  the  act  of 
one  executor  is  the  act  of  all,  and  this  whether  the  act  relates 
to  the  sale  or  other  disposition  of  the  property  of  the  estate, 
or  to  the  receipt  of  money  and  the  granting  a  discharge.    Pay- 
ment to  one  executor  is  payment  to  all.  One  of  several  execu- 
tors may  satisfy  a  mortgage  belonging  to  the  estate.    D'lnvil- 
tiers  vs.  Abbott,  4  W.  N.,  124.     17.  By  the  settlement  and 
confirmation  of  a  joint  account,  showing  a  balance  in  their 
hands,  the  joint  liability  of  executors  is  admitted  and  adjudged. 
The  &ct  that  they  divided  the  balance  between  them  does  not 
alter  their  liability.     He  that  places  confidence  must  watch  lest 
it  be  abused.     Ducomntun's  Appeal,  17  Pa,,  270.     Hengsfs 
Appeal,  24  Pa«,  413.     18.  There  is  but  one  safe  course  for 
executors  to  pursue,  and  that  is  to  implicitly  follow  the  direc- 
tions contained  in  the  will  upon  which  they  are  appointed. 
Where  one  of  two  executors  is  a  debtor  to  the  estate,  the  other 
executor  should  make  efforts  to  secure  or  collect  the  claim. 
Weigand's  Appeal,  28  Pa.,  471.     19.  By  the  settlement  and 
confirmation  of  a  joint  account  by  executors,  their  joint  liability 
is  admitted  and  adjudged.     Hence,  each  is  in  equity  liable  for 
the  whole.    BitUr's  Estate,  i  Schuylkill  Record,  221.     20.  An 
executor  who  files  a  separate  account,  is  not  liable  to  legatees 
of  the  testator  for  moneys  received  by  his  co-executor,  unless 
he  has  been  guilty  of  culpable  negligence  in  respect  thereto* 
A  fidlure  on  the  part  of  a  co-executor  to  examine  the  bank 
account  of  the  acting  executor  for  two  years  is  not  culpable 
negligence.     Irwin's  Appeal,  3  5  Pa. ,  294.     2 1 .  The  obstinate 
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refusal  of  a  co-executor  to  join  with  his  colleagues  in  executing 
a  mortgage  made  necessary  under  the  provisions  of  the  will 
for  the  support  of  the  widow,  is  sufficient  ground  for  his  dis- 
missal. Bicking's  Estate^  15  Pa.  County,  284.  22.  It  is 
unnecessary  for  executors  to  join  in  receipts,  and  if  they  gra- 
tuitously assume  the  character  of  joint  receivers,  they  agree  to 
trust  each  other  and  become  joint  accountants,  while  no  such 
conclusion  follows  from  the  receipts  of  trustees  who 
cannot  choose  but  join.    Jones'   Appeal^  8  W.  &  S.,  147. 

23.  Where  several  persons  are  appointed  executors,  they  are 
generally  regarded  in  law  as  one  person  ;  and  hence  the  acts 
done  by  one  which  relate  to  the  testator's  goods,  as  sale  or 
delivery,  are  regarded  equivalent  to  the  acts  of  all,  as  they 
possess  a  joint  authority.  But  in  relation  to  their  several 
responsibilities,  the  law  is  different.  -They  are  liable,  personally 
and  individually,  no  further  than  for  the  assets  that  have  come 
into  their  hands,  or  where  they  have  done  some  act  of  negli- 
gence. Each  executor  may  plead  a  separate  plea  to  protect 
himself.  The  promise  of  one  executor  will  not  take  a  case 
out  of  the  statute  of  limitations.     Hall  vs.  Boyd,  6  Pa.,  267. 

24.  There  is  no  good  reason  for  making  executors  or  admin- 
istrators liable  more  than  trustees  for  moneys  they  have  never 
actually  received,  merely  because  they  have  joined  in  a  receipt 
with  their  colleagues  in  the  trust.  McNair's  Appeal^  4 
R.,  157.  25.  As  a  rule,  executors  are  only  liable  for  their 
own  acts  respectively,  and  not  jointly,  or  each  for  the  others. 
But  it  does  not  follow  that  they  may  not  consent  to  charge 
themselves  jointly,  where  all  have  assented  to  the  act  of  one, 
or  where  all  have  been  culpably  negligent  in  suffering  one  to 
take  possession  and  dispose  of  the  estate.  Long  acquiescence 
by  executors  in  a  joint  account,  will  prevent  the  opening  of 
such  account  so  as  entirely  to  alter  its  nature  for  the  purpose 
of  relieving  any  of  them  from  responsibility.  McCoy's  Appeal, 
15  S.  &  R. I  58.  26.  Each  executor  has  equal  power  over  the 
goods  of  the  deceased  ;  one  cannot  take  them  from  another, 
nor  recover  them  by  any  process  of  law.     If  one  have  the 
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exclusive  possession  of  goods  or  credits,  the  other,  if  merely 
passive,  is  not  liable,  but  if  he  contribute  in  any  way  to  enable 
his  colleague  to  obtain  possession  of  the  assets,  he  shall  be 
liable  for  them.  Barclay  vs.  Morrison,  16  S.  &  R.,  132. 
Sterretfs  Appeal,  2  P.  &  W.,  419.  27.  One  of  two  executors 
filed  an  account  in  which  were  charged  full  commissions. 
Held,  that  the  orphans'  court  had  no  jurisdiction  to  order  him 
to  pay  the  other  executor  his  proportion.  The  latter's  remedy 
against  his  co-executor  for  his  share  of  compensation  is  in  a 
common  law  court.  WickershanC s  Appeal,  64  t^a.,  67. 
28.  Co-executors  are  regarded  in  law  as  an  individual  person, 
and  the  acts  of  one,  in  respect  to  the  administration  of  the  effects 
of  a  decedent,  are  deemed  to  be  the  acts  of  all.  An  excep- 
tion exists,  only  when  collusion  appears  between  the  executor 
and  a  purchaser.  That  the  executor  may  waste  the  money,  is 
not  alone  sufficient  to  invalidate  a  sale ;  it  must  further  appear, 
that  the  purchaser  participated  in  the  breach  of  duty  of  the 
executor.  Wood's  Appeal,  92  Pa.,  379.  29.  Executors  are 
generally  regarded  in  law  as  one  person,  and,  therefore,  the 
acts  done  by  one  which  relate  to  the  testator's  goods,  such  as 
sale,  delivery  and  possession,  are  equivalent  to  the  acts  of  all, 
as  they  possess  a  joint  authority ;  but  they  are  liable, 
personally  and  individually,  no  further  than  assets  have 
come  into  their  hands,  or  where  they  have  done  some 
act  equivalent  to  an  admission  that  the  assets  were  in 
their  hands  and  power,  and  were  culpably  and  negli- 
gently parted  with.  Wilson's  Appeal,  115  Pa.,  95.  30.  An 
executor  will  not  be  held  liable  for  a  devisavit  com- 
mitted by  his  co-executor,  unless  he  has  contributed  in  some 
manner  to  it.  The  act  of  one  of  several  executors  in  relation 
to  the  testator's  goods,  as  in  making  sale,  delivering  posses- 
sion, or  receipt  of  the  price,  is  the  act  of  all,  as  all  have 
authority  to  do  the  act ;  but  each  is  liable  individually  no  fur- 
ther than  assets  have  come  into  his  hands,  except  for  his  own 
fraud  or  negligence.  Fesmires  Estate,  134  Pa.,  85.  31.  Where 
the  amount  due  upon  a  mortgage  has  been  paid  to  one  of  two 
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executors,  and  the  co-executor  obstinately  refuses  to  join  in 
the  entry  of  satis&ction  on  the  record,  he  is  liable  to  the  pen- 
alty provided  by  the  act  of  1715.  Crawford  vs.  Sitnan,  159 
Pa.,  585.  32.  Where  a  testator  directed  his  executors  to 
invest  his  estate  in  real  estate  security,  and  the  executors  £adl 
to  reduce  certain  personal  bonds  to  judgment,  until  after  the 
obligor  has  become  insolvent,  one  executor  cannot  relieve  him-  > 

self  from  liability  for  the  loss,  on  the  ground  that  the  co-exec-  j 

utor  had  the  custody  of  the  bonds  and  entire  charge  of  the  ■ 

business.     Stones  Estate,  160  Pa.,  13.     33.  To  escape  lia-  1 

bility  for  the  acts  or  omissions  of  a  co-executor,  the  objecting  | 

executor  should  file  a  separate  account,  or  insist  upon  his 
co-executor  accounting  in  the  joint  account  for  assets  received 
by  him  or  in  his  hands.  Bierlfs  Estate,  8ix  Pa.,  419. 
34.  The  filing  of  a  joint  account  by  two  executors  renders  1 

them  both  prima  facie  liable  for  the  balance  in  their  hands,  \ 

without  regard  to  which  of  them  actually  has  the  funds. 
Traynet^ s  Estate ,  i  Chester  Co.,  121. 

XXI.  Neglect  by  payment  to  insolvent  co-executor. 
Creditors,  but  not  legatees,  may  surcharge  one  executor  for 
moneys  of  the  estate  paid  by  him  to  a  co-executor  who 
becomes  insolvent.  Brown's  Appeal,  i  D.,  311.  McNeat^s 
Appeal,  4  R.,  148.  Vemer's  Estate,  6  W.,  253.  But  see 
Wilson's  Appeal,  20  W.  N.,  170. 

XXII.  Neglect  to  join  co-executor  in  suit.  It  is  too 
late  at  the  trial  of  a  suit  brought  by  an  executor,  to  amend  the 
record  by  inserting  as  a  party  plaintifTthe  name  of  a  co-exec- 
tor  not  joined.  A  judgment  recovered  by  one  executor  or 
administrator  who  has  sued,  is  a  full  protection  to  the  defend- 
ant, and  a  receipt  by  one  executor  or  administrator  releases 
the  debt.     Conrow  vs.  Crowell,  24  W.  N.,  339. 

XXIII.  Neglect  TO  ALLOW  COMMISSIONS,  i.  Misconduct 
on  the  part  of  an  executor  in  converting  property  of  the 
estate  to  his  own  use,  in  attempting  to  buy  real  estate  at  his 
own  sale,  and  in  making  use  of  trust  funds  for  his  own  benefit, 
will  warrant  the  court  in  refusing  to  allow  him  commissions. 
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MiUigan^s  Appeal^  97  Pa«,  526.  2.  Executors  cannot  be 
allowed  commissions  on  debts  uncollected  nor  on  worthless 
claims  included  in  the  inventory,  unless  they  have  in  good  faith 
made  an  attempt  to  realize,  and  bestowed  labor  and  expense 
upon  them.  Johris  Estate^  2  Chester  Co.,  281.  3.  An  execu- 
tor is  not  entitled  to  commissions  upon  moneys  not  collected 
nor  brought  into  the  account ;  so  that  if  moneys  of  the  estate 
are  collected  by  the  widow,  heir  or  distributee,  and  retained, 
no  commissions  are  earned  thereon.  Sharp's  Estate ^  1 1  Phila., 
92.  4.  In  the  present  case,  five  per  cent,  commissions  were 
allowed  to  the  executors  on  personalty  ;  two  and  one-half  per 
cent,  on  securities  invested  by  the  testator  in  his  lifetime  and 
not  changed ;  three  per  cent,  on  rents  collected  by  agents  who 
had  been  paid  five  per  cent,  for  collecting,  and  three  per  cent, 
for  real  estate,  the  title  to  which  had  been  passed  by  them. 
Cahim's  Estate,  Leg.  Gaz.  Report,  383.  5.  No  compensation 
will  be  allowed  an  executor  for  defending  his  account,  unless 
in  exceptional  cases.  Trayner's  Estate ,  i  Chester  Co.,  121. 
6.  The  commissions  of  an  executor  cannot  be  calculated  in 
part  upon  his  own  debt  to  the  estate.  Hoffer's  Estate,  1 56 
Pa.,  473.  7.  An  executor  shall  not  be  allowed  compen- 
sation for  collecting  a  debt  due  from  himself,  yet  if  he  has 
faithfully  paid  such  debt,  he  will  receive  half  commissions  for 
the  responsibility  of  disbursing  it.  Stewarts  Estate,  i  Lacka- 
wanna Jurist,  225.  8.  Where- an  executor  is  trustee  also, 
larger  commissions  will  be  allowed  him  than  would  for  the 
former  position  exclusively.  Rogers'  Estate,  17  Phila.,  500. 
9.  On  a  reference  to  an  auditor  to  settle  and  adjust  an  account 
of  executors  or  administrators,  he  has  no  authority  to  settle 
disputed  claims  among  them  as  to  the  proportions  of  commis- 
sions. He  should  simply  decide  upon  the  aggregate  of 
commissions.  Stevenson's  Estate,  i  Parsons,  18.  10.  If 
it  be  shown  that  estate  moneys  have  been  used  by  an 
executor  in  his  business,  a  partial  or  complete  loss  of  compen- 
sation will  follow.  Williamson's  Estate,  2  Fa.  County,  221. 
II.  But  one  commission  will  be  allowed  upon  the  principal. 
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where  the  same  person  under  a  will  performs  the  duties  of  both 
executor  and  trustee.  Reed's  Estate^  8  Montgomery  Co.,  98. 
12.  Where  heirs  accept  assets  of  decedent  as  cash  in  pa3mient 
of  the  sum  due  them,  the  accountant  is  entitled  to  commis- 
sions.    Rockafields  Estate,  4  Lancaster  Review,  113. 

XXIV.  Neglect  to  apportion  commissions,  i.  The 
orphans'  court  will  not  apportion  commissions  and  divide 
among  co-executors.  If  they  are  unable  to  agree  upon  a  divis- 
ion of  compensation,  the  remedy  is  in  another  forum.  Marik's 
Estate,  29  W.  N.,  479.  2.  Where  one  of  two  executors  files 
an  account  and  claims  full  commissions,  the  remedy  of  the 
other  executor  is  an  action  at  common  law  to  recover  his 
share.  If,  however,  they  both  file  accounts,  each  claiming 
full  commissions,  and  present  them  for  confirmation  at  the  same 
term  of  court,  the  orphans'  court  will  apportion  the  legal  com- 
missions between  them.  John's  Estate,  i  Lancaster  Review,  291. 

XXV.  Neglect  to  reduce  compensation.  Where  an 
executor  has  settled  an  estate  of  more  than  one  hundred 
thousand  dollars  faithfully,  and  charged  four  per  cent  for  his 
services,  its  settlement  being  laborious,  and  complicated  trusts 
being  committed  to  his  care,  the  court  refused  to  reduce  the 
charge  for  commissions.     Bird's  Estate,  2  Parsons,  170. 

XXVI.  Neglect  in  making  contract,  i.  A  contract  or 
promise  by  an  executor  does  not  bind  the  estate,  but  the 
executor  personally,  although  made  as  executor  for  the  estate. 
Seip  vs.  Darrach,  14  Pa.,  352.  Witmervs.  Miller,  9  Lancas- 
ter Review,  307.  2.  An  executor  is  liable  personally  on  his 
own  contracts  and  engagements,  and  in  his  representative 
capacity  only  on  contracts  of  his  testator.  Yerkesws,  Richards, 
II  Lancaster  Review,  308.  3.  Executors  cannot  promise  or 
covenant  as  such  so  as  to  make  themselves  liable  as  executors ; 
they  are  liable  in  their  representative  capacity  only  on  the 
contract  of  their  testator.     Ome  vs.  Ritchie,  4  W.  N.,  477. 

XXVII.  Neglect  to  join  in  conveying.  All  the  execu- 
tors, whose  renunciation  is  not  of  record,  must  join  in  a  con- 
veyance  of  real   estate.     A  subsequent   renunciation   by  an 
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executor  who  did  hot  convey,  will  not  validate  the  deed  pre- 
viously made.     Neelws,  Beach,  92  Pa.,  221. 

XXVIII.  Neglect  in  the  employment  of  counsel. 
If,  in  the  settlement  of  their  accounts  of  the  decedent's  estate, 
disputes  arise  between  co-executors  about  matters  which  con- 
cern them  individually,  and  separate  counsel  are  employed, 
and  a  number  of  accounts  prepared,  it  is  not  error  to  award 
the  counsel  but  a  part  of  their  compensation  out  of  the 
estate,  without  prejudice  to  their  rights  to  recover  the  balance 
from  the  executors  individually.     Fox's  Appeal,  125  Pa.,  518. 

XXIX.  Neglect  to  pay  creditors.  Executors,  who 
have  appropriated  the  assets  of  the  estate  to  the  payment  of 
the  legacies,  instead  of  the  debts  of  the  testator,  remain  liable, 
even  after  the  settlement  of  their  account,  to  the  creditors  for  the 
assets  so  applied  to  the  payment  of  legacies.  The  act  of 
assembly  requires  executors  or  administrators,  whenever  the 
assets  are  insufficient  to  pay  the  debts  of  the  deceased,  to 
a^ly  to  the  orphans'  court  of  the  county  for  the  appointment 
of  auditors  to  settle  and  adjust  such  claims.  Thotnas  vs.  Riegel, 
5  R.,  266. 

XXX.  Neglect  to  discharge,  i.  It  has  been  the 
practice  of  the  orphans'  court  to  grant  the  application  of  an 
executor  for  his  discharge,  upon  showing  that  his  account  has 
been  filed,  audited  and  confirmed,  and  that  he  has  distributed 
and  paid  all  moneys  in  his  hands  to  the  parties  entitled,  and 
no  other  moneys  or  property  of  the  estate  have  been  received 
since  the  filing  and  confirmation  of  his  account.  Such  petition 
must  be  accompanied  by  an  agreement  in  writing  of  all  parties 
interested  in  the  estate,  consenting  to  his  discharge.  In  the 
case  of  administrators,  this  agreement  must  also  be  signed  by  the 
sureties.  Wiseman's  Estate,  1 2  Phila.  ,11.  4  W.  N. ,  59.  2.  The 
insolvency  of  an  executor  is  no  ground  for  his  discharge,  when 
the  estate  is  so  protected  that  it  cannot  suffer  loss  thereby.  In 
the  present  case,  an  order  had  been  made  compelling  him  to 
deposit  all  moneys  of  the  estate  in  his  name  as  executor. 
Loxley  Estate y  14  Phila,,  317.     3.  An  executor  who  has  filed 
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his  account  and  is  ready  to  pay  any  balance  found  in  his 
hands,  has  a  right  to  a  discharge  and  the  appointment  of  a  suc- 
cessor.  Morrovf  s  Estate ,  15  W.  N.,  240. 

XXXI.  Neglect  of  domicil  in  the  state,  i.  Non- 
resident executors  are  prohibited  by  our  laws  from  intermed-, 
dling  with  estates  of  decedents  in  this  state.  They  cannot 
maintain  an  action  here  while  acting  under  letters  granted  in 
another  state,  but  they  may  transfer  debts  and  public  loans  of 
the  state  and  stocks  and  loans  of  banks  and  incorporated  com- 
panies, and  receive  the  interest  and  dividend  thereon.  Nichols 
vs.  Gulick,  24  Pittsburg  Journal,  166.  2.  An  executor  is  not 
necessarily  incapacitated  for  the  discharge  of  his  duties  because 
he  has  moved  out  of  the  state  in  which  the  property  is,  in  the 
absence  of  allegation  that  the  estate  has  suffered  thereby. 
Grotz's  Estate^  i  Northampton  Co.,  96. 

XXXII.  Neglect  of  duty.  i.  Compensation  will  not 
be  allowed  to  an  executor  or  other  trustee,  where  he  has  neg- 
lected his  duty  by  omitting  to  file  an  account  until  threatened 
with  an  attachment  under  a  rule  obtained  therefor,  and  in 
retaining  for  years  the  proceeds  of  real  estate  of  the  testator 
sold  by  him.  Compensation  is  a  reward  for  meritorious  ser- 
vices. Additional  labor  and  extraordinary  services  of  coun- 
sel, the  result  of  the  neglect  or  mismanagement  of  the  execu- 
tor must  be  compensated  for  by  him  personally.  Low's  Estate^ 
6  W.  N.,  333.  2.  The  acts  of  1832,  1850  and  1861  pre- 
scribe as  grounds  for  the  removal  of  an  executor :  (i)  Wast- 
ing or  mismanaging  the  estate.  (2)  Insolvency.  (3)  Neglect 
to  exhibit  inventories  or  accounts.  (4)  Lunacy  or  drunken- 
ness. (5)  Removal  from  the  state  for  one  year.  (6)  Where 
the  interests  of  the  estate  are  jeopardized  by  his  continuance. 
(7)  Sickness,  rendering  him  incompetent  to  act  Grog/* s Estate^ 
3  Lancaster  Review,  396.  4  Kulp,  157,  3.  In  mere  irregular- 
ities, where  the  executor  has  acted  in  apparent  good  &ith,  the 
court  maybe  indulgent,  but  wilful  misconduct,  like  malfeasance, 
must  be  rigidly  rebuked.  In  such  case  he  is  not  entitled  to  com- 
nussions.  Z7<iz/A&cw'j^r^^;f/,  23  Pittsburg  Journal,  155.  Greenr 
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tree's  Estate^  I  Vf.Yi.y  519.  HaUcwafs  Appeal,  Identy  536. 
4.  No  court  should  be  anxious  to  guard  a  man  from  the  loss 
which  arises  from  carelessness  and  inattention,  in  conducting 
a  business  so  important  as  that  entrusted  to  an  executor. 
Procrastination  is  an  evil  to  which  persons  interested  in  estates 
are  most  exposed.  Walker's  Estate,  3  R.^  247.  5.  Although  a 
testator  may  provide  that  his  executors  shall  not  be  personally 
liable,  this  does  not  relieve  them  from  all  liability  for  misman- 
agement. Richardson's  Estate,  12  Fhila.,  32.  6.  An  execu- 
tor is  liable  for  interest,  but  not  for  compound  interest  where 
he  has  been  guilty  of  neglect  or  mismanagement,  and  also 
when  he  has  used  the  funds  of  the  estate  tor  his  own  advan- 
tage. Brown's  Estate,  8  Phila.,  201.  7.  The  orphans'  court 
may,  under  the  act  of  1861,  remove  executors  if  their  con- 
tinuance will  jeopardize  the  interests  or  property  of  the  estate. 
Greentree's  Estate,  12  Fhila.,  10.  Harberget's  Estate,  12  Lan- 
caster Bar,  166.  8.  Under  the  act  of  May  19,  1874,  an 
injunction  will  be  granted  against  an  executor,  upon  proof  of 
such  actual  or  threatened  misconduct  as  will  render  the  prop- 
erty in  his  charge  likely  to  suffer  loss  or  be  jeopardized  by  its 
further  continuance  under  his  management.  Laffertfs  Estate, 
15  Pa.  County,  300.  9.  A  person  found  by  inquisition  to  be 
an  habitual  drunkard  is  not  thereby  deprived  of  his  power  to 
act  as  executor.  Sill  vs.  McKnight,  7  W.  &  S.,  244. 
10.  Executors,  acting  in  good  faith,  and  without  any  wilful 
de&ult  or  fraud,  are  not  responsible  for  loss.  Common  skill, 
prudence  and  caution,  are  all  that  equity  requires.  Executors 
are  not  liable  beyond  what  they  actually  receive,  unless  in  cases 
of  gross  negligence.  Calhoun's  Estate,  6  W.,  188.  11.  An 
executor,  administrator  or  guardian  cannot  change  the  prop- 
erty from  real  to  personal,  or  the  contrary,  or  accept  the 
security  of  one  person  and  give  up  that  of  another,  or  release 
a  debt,  without  receiving  the  amount,  unless  at  his  own  risk. 
But  cases  may  occur  where  the  executor  in  such  matters  must 
use  a  sound  discretion,  and  act  as  any  prudent  man  may  do 
in  an  emergency.     BilUngtan's  Appeal,  3  R.,  57. 
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XXXIII.  Neglect  to  use  ordinary  discretion,  i  .  An 
executor  is  bound  to  use  ordinary  discretion  in  the  discharge 
of  the  duties  of  his  position.  If  he  fails  to  do  this  and 
thereby  loss  to  the  estate  ensues,  he  is  liable  therefor.  FenUnCs 
Estate^  30  Pittsburg  Journal,  97.  2.  Where  an  executor  in 
making  an  investment  erred  in  judgment,  but  acted  with  com- 
mon skill,  prudence,  and  caution,  in  good  faith  and  as  he 
would  have  done  with  his  own  money,  he  will  not  be  held 
personally  liable.  Bentle/s  Estate,  15  W.  N.,  160.  3.  Even 
if  executors  have  not  exercised  the  wisest  discretion  in  a  case 
where  they  were  required  to  act  on  their  best  judgment,  and 
have  acted  in  good  faith  under  the  advice  of  counsel,  they 
ought  not  to  suffer.  Bean's  Estate,  i  Chester  Co.,  350. 
4.  If  assets  are  wasted  or  misapplied  by  an  executor  who 
acts  as  trustee  for  the  legatees,  the  loss  &lls  upon  them. 
Kohlers  Appeal,  3  Grant,  143.  5.  A  mere  error  of 
judgment  on  a  doubtful  question  of  procedure  or  a  mis- 
take as  to  his  legal  rights,  is  not  ground  for  the  removal  of 
an  executor,  although  the  estate  may  have  lost  thereby. 
Grafs  Estate,  4  Kulp,  157.  6.  Executors  acting  in  good 
faith  are  not  called  upon  to  exercise  more  than  common  pru- 
dence in  the  management  of  trust  funds,  and  cannot  be  held 
responsible  for  not  exercising  a  forethought  superior  to  the 
great  body  of  prudent  business  men.  Thofnas"  Estate,  ii 
Luzerne  Register,  286.    3  York  Record,  170. 

XXXIV.  Neglect  to  make  distribution,  i.  Where 
an  executor  has  failed  to  make  distribution,  as  directed  by  the 
orphans'  court,  he  is  personally  chargeable  with  the  costs  of  a 
proceeding  against  him  to  enforce  it  Warfter's  Estate,  130 
P*«>  359-  2.  Where  parties,  after  the  confirmation  of  an 
executor's  account,  allow  money  awarded  to  them  to  remain 
in  his  hands,  the  executor,  as  such,  is  discharged.  In  case  he 
agrees  to  pay  interest  on  such  fund,  he  becomes  a  debtor, 
banker,  agent  or  attorney.  Kropnan's  Estate,  34  W.  N., 
104.  3.  An  executor  cannot  be  compelled  to  distribute  part 
of  his  decedent's  estate  before  his  account  has  been  filed  and 
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audited.  Hanbesfs  Estate,  12  Phila.,  31.  4.  An  attachment 
will  not  be  issued  against  an  executor  for  not  paying  money 
due  by  the  estate  until  he  has  been  ordered  to  pay  it.  Gold- 
smith! s  Estate ,  13  Phila.,  387.  5.  Where  an  executor  pays 
over  the  funds  in  his  hands  to  those  entitled  within  a  reason- 
able time,  he  will  not  be  chargeable  with  interest.  Lynn's 
Appeal,  31  Pa.,  44.  6.  The  orphans'  court  has  jurisdiction 
to  ascertain  the  liability  of  executors,  but  not  to  enforce  sure- 
ties' liability  on  the  bond  of  a  non-resident  executor.  Maguire's 
Estate,  4  W.  N.,  15.  7.  By  acts  of  1823  and  1832,  prothono- 
taries  of  courts  of  common  pleas  may  file  and  docket  certified 
transcripts  of  the  amount  appearing  by  the  records  of  the 
orphans'  court  to  be  due  and  in  the  hands  of  any  executor, 
administrator,  or  guardian  on  the  settlement  of  his  account, 
which  transcript  shall  be  a  lien  on  real  estate.  Rowland  vs. 
Harbaugh,  5  W.,  366.  Baugkman  vs.  Kunkle,  8  W.,  484. 
8.  Where  an  executor  has  money  in  his  hands  belonging  to 
a  distributee,  he  should  give  immediate  notice  of  his  readi- 
ness to  pay.  If  the  party's  address  is  unknown,  the  exec- 
utor should  invest  the   money.     Walthour  vs.    Waltkaur,  2 

Grant,  102. 

XXXV.  Neglect  of  harmonious  action,  i  .  The  removal 
of  an  executor  rests  in  the  sound  discretion  of  the  orphans'  court. 
Where  the  relations  between  an  executor  and  the  heirs  is  not 
harmonious,  and  their  interests  clearly  adverse,  nothing  but 
some  controlling  necessity  will  justify  his  retention.  Dayton's 
Estate,  I  Kulp,  118.  9  Luzerne  Register,  133.  2.  An  exec- 
utor whose  course  of  action  evinces  a  spirit  of  hostility  towards 
his  co-executors  and  the  beneficiary  under  the  testator's  will, 
may  properly  be  dismissed  from  his  office.  The  refusal  of  an 
executor  to  join  in  a  mortgage  made  necessary  under  the  tes- 
tator's will,  for  the  support  of  his  widow,  is  good  and  sufficient 
ground  for  his  dismissal.     Bickings  Estate,  3  Pa.  Dist.,  454. 

XXXVI.  Neglect  to  insure  property.  i.  It  is  the 
duty  of  executors  to  protect  the  state  from  danger  of  loss  by  fire. 
Beans  Estate,  3  York  Record,  ^Z,    i  Chester  Co.,  350.    14  Lan- 
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caster  Bar,  27.  Ewin^s  Estate^  2  W.  N.,  31.  2.  In  the  present 
case  the  decedent  had  not  insured  the  schooner  which  he 
owned.  At  his  death,  the  schooner  was  retained  by  his  heirs, 
and  sailed  as  their  property.  The  widow  and  the  legatees 
requested  the  executor  not  to  insure  the  schooner,  inasmuch 
as  the  rates  were  high  and  would  consume  most  of  the  profits. 
The  vessel  was  lost ;  but  the  executor  was  absolved  imder  the 
circumstances  from  the  charge  of  negligence.  JohnsorCs 
Estate,  1 1  Phila.,  83.  Seaton's  Appeal,  24  Pittsburg  Journal, 
120.  3.  Where  property  in  a  vessel  had  never  been  insured 
by  the  decedent,  and  the  widow  requested  the  executor  not  to 
insure,  the  executor  was  not  surcharged  with  the  value  of  the 
vessel  lost.    Johnson's  Estate,  3  W.  N.,  364. 

XXXVII.  Neglect  to  account  for  interest 
RECEIVED.  I.  Where  the  assets  of  a  decedent's  estate  are 
invested,  at  interest,  the  executors  are  properly  chargeable 
with  the  same.  An  attempt  to  personally  appropriate  such 
interest  accruing  after  the  filing  of  their  account,  is  a  sufficient 
reason  for  charging  them  individually  with  the  costs  of  the 
audit.  Gable's  Appeal,  36  Pa.,  395.  2.  An  executor  is  per- 
sonally liable  for  interest  which  actually  comes  into  his  hands, 
and  which  he  neglects  to  invest  or  pay  over,  but  he  is  not 
liable  for  compound  interest.  English  vs.  Harvey,  2  R.,  305. 
3.  Where  the  assets  of  a  decedent's  estate  are  invested  and 
drawing  interest,  the  executors  should  include  such  interest  in 
their  account     Gable's  Appeal,  40  Pa.,  231. 

XXXVIII.  Neglect  by  intermeddung.  An  executor 
de  son  tort  is  liable  to  the  action  of  the  lawful  executor  or 
administrator,  or  to  that  of  a  creditor.  He  is  only  liable  to 
the  amount  of  the  assets,  which  have  come  into  his  hands. 
In  Pennsylvania,  he  is  deemed  a  trespasser.  Stockton  vs.  Wil- 
son, 3  P.  &  W.,  130.     Saam  vs.  Saant,  4  W.,  432. 

XXXIX.  Neglect  TO  FILE  INVENTORY,  i.  The  orphans' 
court  has  not  jurisdiction  to  compel  executors  to  file  an 
inventory.  Such  jurisdiction  belongs  exclusively  to  the  reg- 
ister.    Stevens'  Estate,  2    Lancaster   Bar,  No.   36.     Gorga^ 
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Estate,  4  Lancaster  Bar,  No.  27.  2.  While  an  executor  is 
required  within  thirty  days  to  file  an  inventory  of  the  personal 
estate  of  the  testator,  yet  where  no  personal  estate  has  come 
into  his  possession,  and  he  has  no  knowledge  of  any,  it  would 
be  a  useless  formality.    Langtori s  Estate ,  16  Phila.,  368. 

XL.  Neglect  in  inventory.  Executors  and  adminis- 
trators, in  their  inventories  and  account,  should  not  include 
real  estate.     Dundas'  Estate,  18  Phila.,  29. 

XLL  Neglect  to  invest  funds  of  estate,  i.  It  is 
the  duty  of  an  executor  to  invest  large  balances  in  his  hands, 
especially  when  he  knows  the  distribution  will  be  long  delayed ; 
otherwise  he  will  be  charged  interest  on  such  balances. 
Evans^  Estate,  11  Phila.,  113.  2.  An  executor  who  has  unin- 
vested funds  in  his  hands,  may  be  charged  simple  interest 
thereon.  Lighfs  Atpeal,  24  Pa.,  180.  3.  An  executor  who, 
knowing  that  the  legatee  has « been  absent  and  unheard  from, 
does  not  invest  the  fund,  will  be  charged  with  interest  from  the 
end  of  the  year.  Miks'  Estate,  2  Pa.  Dist.,  103.  4.  An 
executor  forfeited  his  commission  by  holding  and  using  a  sum 
of  money  which  the  will  directed  to  be  invested,  even  though 
he  paid  interest  for  it.  Schmeyer's  Appeal,  3  Walker,  310. 
5.  An  executor  is  liable  for  interest  on  moneys  remaining 
uninvested  in  his  hands  up  to  the  date  of  the  adjudication  of 
account.  Mayberry's  Appeal,  iiVdi.^2$i,  6.  Executors,  as  a 
rule,  will  be  charged  interest  on  moneys  which  they  keep  for 
any  considerable  period  after  the  expiration  of  one  year  from 
the  testator's  death,  even  if  they  retain  it  by  advice  of  counsel. 
Walthaur  vs.  Walthaur,  2  Grant,  102.  Miles'  Estate,  10  Lan- 
caster Review,  80.  7.  Where  a  testator  bequeaths  a  specified 
amount  to  a  son  to  be  expended  by  the  executor  on  his  edu- 
cation during  a  period  of  years,  it  is  the  duty  of  such  executor, 
as  testamentary  guardian,  to  invest  the  legacy  at  interest.  As 
a  general  rule,  a  legacy  does  not  bear  interest  until  it  is  pay- 
able. Cooper  vs.  Scott,  62  Pa.,  1 39.  8.  An  accountant  who  is 
obliged  to  be  ready  to  distribute  whenever  ordered,  cannot  be 
surcharged  with  interest  for  failure  to  invest  the  fund,  except 

40 
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where  the  residence  of  a  legatee  or  distributee  be  unknown 
and  not  ascertained  after  reasonable  inquiry.  In  such  case,  the 
share  or  legacy  may  be  retained  one  year  without  being  invested. 
Should  the  executor  or  administrator  thereafter  hold  the  fund 
without  investment,  or  use  or  mingle  the  moneys  with  his 
own,  he  will  be  liable  for  interest.  Rankin's  Estate,  19 
Phila.,  54.     Vogdes'  Estate^  Idem,  144. 

XLII.  Neglect  in  confessing  judgment.  One  of  three 
executors  cannot  without  the  consent  of  the  other  two,  who 
are  the  acting  executors,  confess  a  judgment  which  will  bind 
the  estate.     Karl  ws.  Black,  2  Pittsburg,  19. 

XLIII.  Neglect  OF  JURISDICTION  TO  sue.  Non-resident 
executors  and  administrators  are  prohibited  by  our  laws  from 
intermeddling  with  estates  of  decedents  in  this  state.  Our 
courts  are  not  open  to  enable  such  persons  to  recover  from 
assets  or  contracts,  which  by  law  are  under  the  exclusive  con- 
trol of  an  administrator  appointed  by  our  orphans'  court 
Such  foreign  executors  may,  however,  transfer  debts  and 
public  loans  of  the  state,  and  stocks  and  loans  of  banks  and 
other  incorporated  companies,  and  receive  the  interest  and 
dividends  thereon.  Nicholas  vs.  Gulick,  6  Luzerne  Regis- 
ter, 103. 

XLIV.  Neglect  to  plead  statute  of  limitations. 
An  executor  or  administrator  cannot  waive  the  statute  of  lim- 
itations.    Watts  vs,  Devor,  i  Grant,  268. 

XLV.  Neglect  in  conducting  litigation.  If  the  real 
parties  in  interest  do  not  desire  that  certain  litigation  should  be 
carried  on,  the  executor  will  not  be  permitted  to  prosecute  it. 
Jones'  Estate,  18  Phila.,  58. 

XLVI.  Neglect  by  instituting  malicious  suit.  Execu- 
tors can  only  be  made  liable,  in  their  individual  capacity,  if  at 
all,  for  acts  done  by  them  in  their  official  character,  by  such 
irregular,  improper  and  gross  misconduct  as  would  render 
them  trespassers  ab  initio.  In  such  a  case,  trespass  vi  et  amds 
and  not  case  would  be  the  remedy.  Deplorable  would  be 
their  situation  if  they  would  be  liable  in  actions  for  vexatious 
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suits.  They  are  bound  to  use  every  diligence  in  collecting 
decedents'  debts,  and  not  to  be  deterred  therefrom  by 
threats  of  suit  for  malicious  action.  Wengertws,Zearing,  i 
P.  &  W.,  238. 

XLVII.  Neglect  in  management  of  estate,  i.  The 
act  of  May  i,  1861,  provides  for  the  dismissal  of  an  executor 
by  the  court,  when  it  appears  that  he  is  wasting  or  mismanag- 
ing the  estate  or  otherwise  jeopardizing  its  interests,  or  is  likely 
to  prove  insolvent.  The  misfortune  in  business  of  an  executor 
and  want  of  harmony  between  him  and  his  co-executors 
affords  a  sufficient  reason  for  vacating  the  letters  testamentary 
granted  him.  SUberman's  Estate,  14  W.  N.,  259.  16  Phila., 
317.  2.  Where  an  executor  is  charged  with  mismanaging 
the  real  estate  of  which  he  and  the  petitioners  are  tenants  in 
common,  the  proper  remedy  is  not  by  demanding  his  discharge, 
but  by  partition  of  the  property.  Bradley's  Estate,  17  Phila., 
455.  3.  Executors  cannot  be  surcharged  as  a  penalty  for 
mismanagement,  but  for  some  specific  loss  resulting  therefrom. 
Landi^  Estate,   4  Phila.,  349. 

XLVIII.  Neglect  to  exhibit  papers  of  estate. 
I .  Where  one  executor  is  in  possession  of  papers  belonging  to  an 
estate,  and  refuses  to  permit  their  inspection  by  his  colleagues, 
it  is  good  ground  for  his  removal.  Chew's  Estate,  2  Parsons, 
153.  2.  A  refusal  by  an  executor  to  allow  the  present  owners 
of  land  to  inspect  the  deed  and  title  papers  is  ground  for 
removal.  The  orphans*  court  may  examine  an  executor 
respecting  anything  belonging  to  the  estate  and  may  compel  the 
production  of  books  and  papers,  as  fully  as  a  court  of  equity. 
Tompkins'  Estate,  6  Kulp,  99. 

XLIX.  Neglect  in  paying  debts  of  estate.  An 
executor  who,  out  of  his  own  moneys,  voluntarily  pays  a  debt 
of  the  testator  under  a  mistaken  belief  that  the  estate  is  solv- 
ent, cannot  recover  the  same  by  action  against  the  creditor. 
Steel  MS,  Arnold,  8  W.  U.,  249. 

L.  Neglect  to  pay  their  indebtedness  to  estate.  An 
executor  who  owed  money  to  a  decedent  in  his  lifetime,  may 
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be  surcharged  upon  the  audit  of  his  account  with  the  amount 
of  his  indebtedness,  though  he  neglected  to  include  it  in  the 
inventory.     GUsaris  Estate ^  i8  W.  N.,  570. 

LI.  Neglect,  by  mispayments.  By  statute,  it  is  the  duty 
of  an  executor  or  administrator,  where  there  is  a  deficiency 
of  assets,  to  apply  to  the  orphans'  court  for  the  appointment 
of  auditors  to  settle  and  adjust  the  proportions  to  be  paid 
to  the  creditors,  who  are  required  to  present  their  claims 
within  one  year  after  public  notice,  on  pain  of  losing  a  dividend 
of  the  assets.  This  aflbrds  a  complete  protection  against  the 
risk  of  mispa}mtients  from  want  of  notice  or  otherwise.  Grei- 
ner's  Estate,  2  W.,  417. 

LII.  Neglect  TO  exercise  discretionary  powers.  i.The 
orphans'  court  has  no  power  to  compel  an  Qxercise  by  exec- 
utors of  the  discretion  reposed  in  them  by  a  testator.  Peter- 
son's Estate,  13  Phila.,  265.  2.  In  case  of  a  refusal  by  an 
executor  to  execute  a  power  given  him,  the  court  may  remove 
him  and  appoint  a  trustee  to  carry  it  out.  Silvertkam  vs. 
McKinster,  12  Pa.,  67. 

LIII.  Neglect  to  produce  vouchers,  i.  Although  an 
extensive  discretion  is  allowed  to  executors  in  the  settlement 
of  claims  against  the  estate,  yet  the  court  will  not  dispense 
with  the  exhibition  by  them  of  proper  vouchers  for  payments 
made.  Vemer's  Estate,  6  W.,  250.  2.  The  orphans'  court, 
in  the  exercise  of  a  reasonable  discretion,  may  supply  the  want 
of  a  voucher  by  the  oath  of  an  accountant ;  but  it  must  be 
done  with  great  caution,  as  it  is  a  kind  of  evidence  on  which 
little  reliance  should  be  placed.  It  should  be  sustained  by 
some  corroborating  proof.     Mylitfs  Estate,  7  W.,  64. 

LIV.  Neglect  in  removing.  The  removal  of  an  exec- 
utor without  a  citation  is  objectionable.     Van  Dusen*s  Appeal, 

31  Pittsburg  Journal,  25. 

LV.  Neglect  to  renounce.  Renunciation  must  be 
evidenced  by  some  act  entered  or  recorded.  The  executor 
may  elect  to  accept  before  probate,  by  doing  such  acts  as 
amount  to  administration.     Taking  the  oath  is  the  final  and 
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conclusive  act ;  when  taken,  the  executor  has  elected,  and 
cannot  divest  himself  of  the  office,  but  may  be  compelled  to 
perform  it.     Bowman's  Appeal^  62  Pa.,  166. 

LVI.  Neglect  to  account  for  rents  collected.  The 
orphans'  court  has  no  jurisdiction  to  compel  an  executor  to 
file  an  account  of  rents  collected  by  him  in  that  capacity, 
while  the  mil  is  being  contested.  TUlaw's  Estate^  20 
W.  N.,  15. 

LVII.  Neglect  to  collect  rents.  i.  Where  an 
executor  is  compelled  to  rent  the  decedent's  real  estate,  and 
part  of  such  rent  is  lost  through  his  negligence,  he  is  properly 
surcharged  with  the  amount  lost.  Squibb' s  Estate^  i  Delaware 
Co.,  529.  2.  Where  it  is  sought  to  surcharge  executors, 
trustees  and  guardians  with  the  difierence  between  the  amount 
of  rents  they  actually  received  and  accounted  for,  and  the 
amount  which  it  is  alleged  they  might  have  received,  it  must 
be  shown  that  there  was  fraud  or  negligence  in  the  collection 
or  in  the  selection  of  the  agent  who  was  employed  to  do  the 
renting  and  collecting  of  the  rents  of  the  real  estate.  Beck's 
EstaUy  12  Phila.,  74.  3.  Executors  are  not  entitled  to  com- 
missioiis  on  rents  accruing  after  the  death  of  their  testator,  and 
collected  by  them  without  authority.  Canard's  Appeal,  33 
Pa.,  47.  4.  An  executor,  having  a  naked  authority  to  sell 
real  estate,  is  not  chargeable  with  a  failure  to  collect  rents. 
This  is  not  part  of  his  duty.  Myer's  Estate,  9  Phila.,  3 10. 
HiUara's  Estate,  8  Luzerne  Register,  137. 

LVIII.  Neglect  in  retaining  goods  of  estate.  An 
executor  who  retains  goods  of  his  testator  is  liable  for  their 
value.  The  appraised  value  of  the  goods  as  shown  in  an 
inventory  filed  is  prima  facie  correct,  but  may  be  rebutted  by 
competent  evidence.     Stewarts  Appeal,  no  Pa.,  410. 

LIX.  Neglect  in  sale  of  personal  property,  i.  As 
a  general  rule,  an  executor  cannot  sell  the  goods  of  an  estate 
at  private  sale,  or  retain  them  himself,  at  less  than  their 
appraised  value ;  and  he  is  liable  to  heirs,  legatees  and  credit- 
ofs  for  their  fiill  value  above  the  appraisement.     The  inven- 


630  THE     LAW     OF    NEGLIGENCE 

Executors — Continued. 

tory  is  only  taken  as  prima  facie  evidence  of  values.  Nicely s 
Estate^  2  Kulp,  47.  2.  The  orphans*  court  has  power  to  sur- 
charge the  account  of  an  executor,  where  a  sale  has  been 
unfair  or  made  in  bad  faith,  or  for  the  highest  and  best  price 
that  could  have  been  obtained  by  proper  and  reasonable  efforts, 
or  where  there  has  been  fraud,  connivance,  supine  negligence 
or  wilful  default.  Scfieid's  Estate^  i  Foster,  22.  FenUnCs 
Estate^  14  Lancaster  Bar,  104.  3.  Executors  who  have  not 
sold  personal  property  of  the  estate,  in  this  case  the  hull  of  a 
yacht,  will  be  charged  with  the  appraised  value,  where  no 
effort  has  been  made  to  sell  the  same.  The  law  requires,  that 
diligence  should  be  used  by  them  in  converting  into  money 
the  personal  property  of  a  decedent  Luffbcairy's  Estate,  12 
Phila.,  6.  4.  An  executor,  who  has  acted  in  good  faith,  will 
not  be  held  responsible  for  an  omission  to  convert  into  money 
investments    made    by  the    testator.       Coggins^    Appeal,  3 

Walker,  426. 

LX.  Neglect  in  sale  of  real  estate,  i.  When  the 
devisees  in  a  will  have  sustained  any  loss  through  the  neglect 
or  default  of  an  executor,  and  the  facts  are  established,  the 
amount  so  lost  is  a  proper  item  for  the  debit  side  of  his 
account  Finnefs  Appeal,  37  Pa.,  323.  2.  A  sale  of  real 
estate  by  an  executor  under  a  power  contained  in  a  will,  cannot 
be  set  aside  for  inadequacy  of  price,  unless  the  inadequacy  is  so 
gross  as  to  raise  a  presumption  that  the  power  of  sale  has 
been  abused.  A  different  rule  prevails,  where  the  sale  was 
under  an  order  of  the  orphans'  court.  Dietrich's  Estate,  Lehigh 
Valley  Rep.,  193.  3.  Where  creditors  deem  their  interests 
affected  by  unreasonable  delay  on  the  part  of  the  executor  in 
selling  land  for  the  payment  of  debts,  they  have  their  remedies 
either  by  proceedings  at  law  upon  their  claims,  and  compelling 
a  sale  by  execution,  or  under  the  act  of  March  29,  1832,  by 
an  order  of  the  orphans'  court  That  would  not  be  a  sale 
under  the  power  in  the  will,  but  a  judicial  sale  for  the  payment 
of  debts.  An  executor,  who  has  a  discretionary  power  of  sale 
under  a  will,  is  not  guilty  of  mismanagement  in  refusing  to  selL 
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Parson's  Estate,  82  Pa.,  465.  4.  Unless  an  executor  has 
express  power  by  the  will  or  by  an  order  of  the  orphans' 
court,  he  cannot  sell  land  of  the  decedent.  Green  vs.  Brenne- 
sholtZy  20  Pittsburg  Journal,  201.  5.  Where  there  is  supine 
negligence  in  executors  in  selling  land  for  less  than  they 
might  have  received  and  less  than  they  were  offered,  the  rule 
fa  to  surcharge  them  to  the  extent  of  the  injury.  Springer's 
Estate,  51  Pa.,  342.  Leslie's  Appeal,  63  Pa.,  355.  6.  A 
sale  made  by  an  executor  will  not  be  set  aside  merely  because 
the  land  brought  less  than  others  would  afterwards  pay  for  it, 
unless  abuse  by  the  executor  be  shown.  Cascaden's  Estate,  7 
Montgomery  Co.,  55.  7.  When  an  executor  has  sold  real 
estate  in  a  bona  fide  discretion  under  a  power  of  sale,  he  will 
not  be  liable  for  a  loss  arising  in  consequence  of  such  action. 
He  is  protected,  where  he  has  acted  according  to  his  best  judg- 
ment.    Getz's  Estate,  6  W.  N.,  416. 

LXI.  Neglect  to  seix  real  estate,  i.  An  action  on 
the  case  will  not  lie  by  a  creditor  of  a  decedent  ag^nst  an 
executor,  to  charge  him  personally  for  a  failure  by  him  to  exer- 
cise within  a  reasonable  time  a  testamentary  discretionary 
power  to  sell  real  estate,  whereby  injury  has  accrued  to  the 
plaintiff  Erie  Savings  Co,  vs.  Vincent,  105  Pa.,  315.  2.  The 
court  will  not  interfere  with  the  exercise  by  an  executor  of  a 
discretionary  power  to  sell  real  estate,  unless  fraud  or  a  reck- 
less or  unwise  exercise  of  the  power  be  shown.  If  exercised  in 
good  faith,  the  courts  will  not  supervise  it.  If  the  executor 
wantonly  refused  to  exercise  the  power  to  the  prejudice  of  the 
parties  interested,  their  remedy  is  his  removal.  Morris*  Estate, 
16  Phila.,  344.  Castor's  Estate,  Idem,  360.  3.  Where 
executors  are  empowered  to  sell  real  estate  without  a  dis- 
cretionary clause  in  the  will,  it  is  their  duty  to  make  sale 
within  a  reasonable  time,  and  their  refusal  to  do  so  is  ground 
for  their  removal.  Peck's  Estate,  5  Kulp,  204.  4.  Where 
an  executor  has  acted  bona  fide,  according  to  his  best  judg- 
ment, and  exercised  a  discretion  vested  in  him,  as  he  honestly 
believed  for  the  best  interest  of  the  estate,  he  will   be  pro- 
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tected.  And  where  the  contest  is  by  legatees  and  not  by 
creditors,  a  greater  latitude  will  be  ^.Uowed  him.  In  the 
present  case,  it  appeared  that  the  executor,  under  a  power  of 
sale  given  him  in  the  will,  had  made  frequent  eflforts  to  sell  a 
plot  of  ground  personally  and  through  real  estate  agents,  and 
failing  to  secure  a  fair  price,  had  delayed  the  sale,  hoping  to 
realize  more  favorable  terms.     Gets's  Estate ^  12  Phila.,  143. 

LXII.  Neglect  to  demand  security.  Where  executors 
or  administrators  sell  the  goods  of  a  decedent,  it  is  usual  to 
require  from  the  purchaser,  if  the  sale  be  on  credit,  some 
security,  otherwise  the  executor  is  generally  held  liable.  He 
need  not  demand  a  freeholder  for  security.  He  should  act 
with  strict  caution,  as  a  prudent  man  would  Common  skill, 
common  prudence  and  common  caution  are  all  that  courts 
should  require.  Formerly  the  liability  of  executors  was  such 
as  to  excite  astonishment  Konigmacher  vs.  Kimmel^  i 
P.  &  W.,  211. 

LXni.  Neglect  to  sell  securities,  i  .  Where  execu- 
tors committed  an  error  of  judgment  in  failing  to  sell  securities 
of  the  testator,  and  with  the  proceeds  therefrom  pay  off  a  loan 
and  release  stock  hypothecated,  held,  that  there  was  not  evi- 
dence of  such  negligence  amounting  to  fraud  as  would  render 
them  personally  liable.     Mc  Court's  Appeal,   11  W.  N.,  160. 

2.  The  orphans*  court  will  not  direct  or  advise  executors  with 
reference  to  the  sale  of  securities.  They  should  use  their  best 
judgment  and  discretion,  under  the  directions  of  the  will  and 
by  advice   of   counsel.     Whitaket^s  Estate,    14  Phila.,  254. 

3.  Where  an  executor  has  retained  securities  of  fluctuating 
value,  which  cannot  be  sold  at  once  without  prejudice  to  the 
estate,  distribution  will  not  be  ordered.  Christian's  Estate,  2 
Pa.  Dist.,  489.  4.  Executors  are  not  responsible  for  a  loss 
arising  from  the  depreciation  of  securities  purchased  by  the 
testator.  As  executors,  it  is  their  duty,  however,  to  see  that 
funds  in  their  hands  are  properly  invested.  If  also  constituted 
trustees,  their  duties  are  not  changed,  and  they  should  not  put 
off  upon  a  trust  a  worthless  security,  even  though  it  came  to 
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them  as  an  asset  of  the  general  estate.  Jackson's  Estate^  i6 
W.  N.y  480.  5.  An  executor  is  not  liable  for  loss  sustained 
by  holding  securities  of  the  decedent,  there  being  no  necessity 
to  sell  them  for  any  purpose,  when  he  has  used  good  faith  and 
reasonable  judgment  in  holding  them.  If  he  has  taken  stock 
at  less  than  the  appraisement,  he  can,  in  the  absence  of  evi- 
dence of  value,  be  surcharged  with  the  diilerence  and  interest 
thereon.     Stewarfs  Appeal^  iioPa.)  410. 

LXIV.  Neglect  to  sell  stock.  Executors  in  deciding 
when  to  dispose  of  stock,  should  not  be  held  to  a  greater 
degree  of  intelligence  and  judgment  than  other  prudent  per- 
sons exercise  in  their  own  cases.  Newkirk's  Appeal^  3 
Giant,  323. 

LXV.  Neglect  to  prove  solvency.  The  act  of  May  i, 
1 86 1  provides,  that  letters  testamentary  to  an  executor  whose 
insolvency  already  exists  or  is  likely  to  occur,  maybe  vacated. 
The  act  of  1832  in  such  case  compels  him  to  give  security. 
Edwards'  Estate,  5  W.  N.,  431. 

LXVI.  Neglect  to  deliver  effects  to  successor. 
The  orphans'  court  has  power  to  enforce,  against  the  person  of 
a  dismissed  executor,  by  process  of  attachment,  a  decree  that 
he  should  pay  and  deliver  over  to  his  successor,  all  the  goods, 
chattels  and  effects  of  the  estate  in  his  hands.  Where,  as  in 
the  present  case,  the  order  is  founded  upon  the  executor's 
abuse  of  his  trust  and  a  fraudulent  conversion  of  trust  funds, 
the  non-imprisonment  law  of  1842  does  not  apply,  and  his 
person  may  be  attached  and  imprisoned,  even  if  he  has 
already  served  a  term  of  imprisonment  for  the  same  cause 
under  a  sentence  in  the  criminal  court  Tome's  Appeal,  50 
Pa.,  285. 

LXVII.  Neglect  of  proper  application  of  trust 
FUNDS.  I .  Where  assets  are  received  by  the  executor,  suffi- 
cient to  pay  debts,  expenses  and  legacies,  the  real  estate  is 
discharged  from  further  liability.  The  executor  is  a  trustee 
for  the  legatees,  and  if  the  assets  are  wasted  or  misapplied,  the 
loss  ialls  on  the  legatees.     The  real  estate  charged  is  liable  on 
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a  deficiency  of  assets,  but  not  for  the  misapplication,  waste  or 
insolvency  of  the  executor.  Hanna's  Appeal^  31  Pa.,  57. 
2.  An  executor  differs  from  a  mere  trustee  so  far,  that  a  pur- 
chaser from  him  is  not  bound  to  see  to  the  application  of  the 
purchase  money.  But  a  person  dealing  with  him  will  not  be 
protected,  if  he  collude  with  him  in  a  misapplication  of  the 
assets.     Trotter  ws.  Shippen^  2  Pa.,  360. 

LXVIII.  Neglect  in  depositing  moneys,   i.  An  execu- 
tor leaving  money  deposited  by  the  testator  in  a  saving  fund, 
which  shortly  afterwards  failed,  is  not  chargeable  with  negli- 
gence.    Seidler's  Estate ^  5  Phila.,  85.     2.  Executors  deposit- 
ing moneys  of  the  estate  in  their  names  as  executors  in  a  bank 
having  good  credit,  are  not  held  liable  for  loss  resulting  from 
the  unexpected  failure  of  the  bank.     The  degree  of  care  was 
that  which  a  prudent  man  would  use  in  his  own  business. 
Seymour's  Estate^  3   Lancaster  Review,  84.     3.  An  executor 
will  not  be  held  liable  where,  in  the  ordinary  discharge  of  his 
duties,  he  deposits  assets  temporarily  in  a  bank  of  good  repute, 
though  the  bank  fail ;  but  the  deposit  must  be  in  the  name  of  the 
trust  estate,  unmixed  with  the  depositary's  own  funds.    Comm, 
vs.  McAlister,  28  Pa.,  480.     Law's  Estate^   144  Pa.,  499. 
4.  Where  an  executor  did  not  deposit  the  money  of  the  estate 
in  bank,  but  used  it  in  his  own  business,  held,  that  he  was 
chargeable  with  interest  on  balances  in  his  hands.     In  such 
case,  he  forfeits  his  right  to  commissions,  which  are  allowed  to 
trustees  as  a  reward  for  the  faithful  execution  of  the  trust 
Clauser's  Estate ^  84  Pa.,  51.     5.  Among  the  first  duties  of  an 
executor  is  to  separate  the  moneys  of  the  estate  from  his  own 
and  deposit  the  same,  not  in  his  individual  name,  but  as  execu- 
tor in  a  bank,  saving  fund  or  trust  company.     If  it  be  shown 
that  the  moneys  have  been  used  by  the  executor  in  business, 
loss  of  compensation    to  him   follows  as  a  penalty,  interest 
will  be  charged  and  the  parties  interested  allowed  a  share  of 
the  profits  gained  by  the  use  of  their  funds.     In  the  absence 
of  fraud,  although  there  may  be  neglect  of  duty,  all  compen- 
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sation  will  not  be  disallowed.   They  may  be  reduced.    WilHaTK- 

stm's  Estate,  i8  Phila.,  63. 

LXIX.  Neglect  TO  INVEST  trust  funds,  i.  Wherethere 
is  no  supine  negligence  in  an  executor,  the  iact  that  he  con- 
tinues a  deposit  in  bank,  upon  the  same  terms  originally  made 
by  his  decedent,  will  not  make  him  responsible  for  its  loss  by 
the  failure  of  the  bank.  Hanbest's  Appeal,  92  Pa.,  482. 
2.  An  executor  is  chargeable  pyersonally  with  interest  on  lai^ 
sums  remaining  uninvested  in  his  hands.  Where  he  has  filed 
his  account,  to  which  exceptions  are  filed  which  may  not  be 
disposed  of  for  a  long  period  of  time,  it  is  his  duty  to  invest 
the  balance  in  his  hands  pending  litigation,  or  to  ask  the  direc- 
tion of  the  court  in  the  matter.     Bruner's  Appeal,  5 1  Pa.,  46. 

LXX.  Neglect  in  loaning  trust  funds,  i.  An  exec- 
utor, loaning  money  of  the  estate  upon  the  personal  security 
of  the  borrower,  does  so  at  his  own  risk,  Wilson's  Appeal, 
115  Pa.,  95.  2.  Funds  of  an  estate  loaned  by  an  executor 
to  others  with  knowledge  of  the  fact,  are  trust  funds  in  the 
hands  of  the  borrower.  Evans  In  re,  Lehigh  Valley  Rep., 
301.  3.  In  Pennsylvania,  an  executor  is  emphatically  a  trustee. 
All  funds  in  his  hands  are  trust  funds,  and  if  loaned  by  him 
to  others  with  knowledge  of  the  &cts,  are  trust  funds  in  the 
hands  of  the  receiver,  and  whether  loaned  properly  or  not, 
must  be  repaid  to  the  trustee.     Abbott  vs.  Reeves,  49  Pa.,  505. 

LXXI,  Neglect,  by    purchase    of  trust   property. 
I .  While  it  is  true  that  a  trustee  cannot  purchase  at  his  own 
sale,  yet  where  an  executor  stands  unconnected  with  the  trust, 
he  is  entitled  to  the  right  of  becoming  a  purchaser  from  the 
trustee.      Cadbury  vs.  Duval,  10  Pa.,  222.     2.  An  executor 
may  purchase  property  of  the  estate  at  his  own  sale,  subject 
to  the  power  of  disaffirmance  in  the  heirs  or  credito— ■  — -" 
if  he  bid  upon  it  by  an  agent  in  good  faith   under  tl 
lished  conditions  of  the  sale,  no  other  bidders  have  t 
to  complain.     Rigg  vs.  Sckweitser,    170  Pa.,  549. 
rule  that  a  party  cannot  purchase  and  hold  property 
own  use,  to  which  he  stands  in  a  fiduciary  relation,  d 
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apply  to  the  case  of  an  executor  who  purchases  at  sherifTs 
sale  the  personal  property  of  his  testator  seized  under  execu- 
tion, he  at  the  time  not  having  funds  of  the  estate  sufficient  to 
prevent  the  forced  sale.  Chorpenrdn^s  Appeal^  32  Pa.,  315. 
Fisher's  Appeal,  34  Pa.,  31.  4.  By  obtaining  leave  to  become 
a  bidder  at  his  own  sale,  especially  where  the  estate  is  insolvent, 
or  the  parties  interested  incompetent  to  act  for  themselves,  an 
executor  must  see  that  the  highest  attainable  price  is  secured 
before  his  title  becomes  absolute.  If,  shortly  after  obtaining 
title,  an  executor  resells  at  a  largely  advanced  price  to  a  party 
previously  known  to  him,  and  understood  to  be  willing  to  pay 
more  than  he  paid  for  the  property,  the  estate  being  insolvent, 
it  was  the  accountant's  duty  to  secure  this  advance  for  the 
creditors.  Hacker's  Estate,  19  Phila.,  191.  5.  Where  an  exe- 
cutor purchases  at  his  own  sale,  by  leave  of  court,  under  cir- 
cumstances of  suspicion,  the  court  may  vacate  the  sale  even 
after  the  payment  of  the  purchase  money,  where  the  rights  of 
third  parties  will  not  be  affected.  Myers'  Estate,  9  Pa.  County, 
439.  6.  An  executor  of  a  solvent  estate,  in  the  course  of 
collecting  a  doubtful  debt,  may  purchase  the  lands  of  the  debtor 
to  prevent  a  great  sacrifice,  and  in  such  case  he  is  not  to  be 
treated  as  a  purchaser  on  his  own  account.  The  purchase  is 
not  a  conversion,  but  a  mere  temporary  investment  for  the 
benefit  of  the  estate.  Hillard's  Estate,  8  Luzerne  Register, 
237.  7.  An  executor  who  buys  or  procures  another  to  buy  for 
him  at  his  own  sale,  holds  the  land  on  the  same  trusts  as  it  was 
before.  Skuman's  Appeal,  27  Pa.,  64.  Herr's  Estate,  i  Grant, 
272.  Hallman's  Estate,  12  Lancaster  Bar,  172.  8.  A  sale  made 
by  an  executrix  at  a  grossly  inadequate  price,  and  reconvey- 
ance made  to  her  five  days  thereafter  will  be  set  aside.  Hauck^s 
Estate,  37  Pittsburg  Journal,  8.  9.  An  executor  buying  at 
his  own  sale,  holds  the  property  in  trust  for  those  interested. 
He  takes  a  title  voidable  by  heirs  and  devisees.  Beeson  vs. 
Beeson,  9  Pa.,  279.  Skuman's  Appeal,  27  Pa.,  66.  Peters 
vs.  Kerper,  5  W.  N.,  523.  10.  As  a  general  rule,  an  executor 
cannot  be  allowed,  directly  or  indirectly,  to  be  a  purchaser  fiM* 
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himself  of  any  part  of  the  assets  of  the  estate,  but  shall  be  a 
trustee  for  the  persons  interested,  and  shall  account  for  all 
advantage  made  by  him  of  the  subject  so  purchased.  If  he 
make  a  profit  by  the  transaction,  such  profit  belongs  to  those 
interested  in  the  estate.  CopteVs  Estate^  4  Phila.,  379.  12.  The 
purchase  of  the  interest  of  a  deceased  partner  by  his  executor 
on  his  own  behalf,  is  viewed  with  much  suspicion  by  the  court, 
and  if  tainted  with  fraud  is  absolutely  void.  But  where  the 
purchase  is  iona  fide^  and  for  a  fiur  price,  and  the  parties  inter- 
ested know  of  and  approve  the  transaction,  and  after  examina- 
tion subsequently  formally  ratify  the  purchase,  the  same  will 
be  sustained     Grim's  Appecd^  105  Pa.,  376. 

LXXII.  Neglect  to  keep  trust  funds  separate. 
I.  Where  an  executor  invests  the  funds  of  the  estate  in  his 
individual  name,  or  uses  them  in  his  own  business,  or  conceals  the 
bxX  that  they  are  so  invested,  he  cannot  be  allowed  commissions. 
ZiegUr's  Estate^  4  Montgomery  Co.,  17.  2.  If  an  executor 
mingles  the  money  of  the  estate  with  his  individual  money,  he 
will  be  charged  interest  thereon.  Unless  there  is  gross  negli- 
gence or  fraud,  the  executor's  commissions  will  not  be  forfeited. 
SourMs  Estate ^  11  Phila.,  14.  3.  An  executor  who  mingles 
the  trust  money  with  his  own  and  uses  the  same,  is  chargeable 
with  interest.  And  the  parties  interested  may,  at  their  option, 
insist  on  a  proportionate  share  of  the  profits  in  lieu  of  interest. 
Widdaes'  Estate^  17  Phila.,  470.  4.  It  is  improper  and  unlaw- 
ful for  an  executor  to  mix  the  funds  of  the  estate  to  any  extent 
with  his  own«  Even  if  there  be  no  dishonest  intent  of  personal 
gain  thereby,  such  a  practice  should  meet  with  the  disappro- 
bation of  the  court.     Parker's  Estate,  64  Pa.,  307. 

LXXIII.  Neglect  by  speculating  with  trust  funds. 

1.  An  executor  will  not  be  permitted  to  speculate  at  the 
expense  of  the  estate  or  personal  representatives.  It  may 
lessen  the  moral  turpitude  of  the  transaction,  that  he  derives 
no  benefit  from  the  act.     Irwin  vs.  Allen ,  i  P.  &  W.,  446. 

2.  An  executor  cannot  be  allowed  to  speculate  or  trade  with 
money  of  the  estate ;  if  he  does,  he  must  account  for  the 
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profits  he  may  realize  therefrom.  Haberman's  Appeal^  loi 
Pa.,  329.  3.  Where  an  executor  used  stock  of  the  decedent 
in  speculations  on  his  own  account,  whereby  a  loss  occurred, 
he  will  be  surcharged  with  such  loss.  RuckstiMs  Estate^ 
17   Phila.,  141. 

LXXIV.  Neglect  in  using  trust  funds,  i.  An 
accountant  may  be  charged  as  profits  with  more  than  com- 
pound interest,  when  he  has  used  the  money,  and  be  punished 
by  being  disallowed  commissions.  An  executor  invested 
money  of  the  estate  in  stock  at  a  low  figure ;  the  stock  rose 
in  price.  Held,  that  he  was  liable  for  the  dividends  received, 
and  the  market  value  of  the  stock  at  the  time  of  the  decree. 
Norris'  Appeal,  yi  Pa,,  106.  2.  Wherever  an  executor  uses 
an  estate  for  his  own  purpose,  equity  will  compel  him  to 
account  for  the  profits,  at  least  the  amount  of  legal  interest 
He  should  not  commingle  trust  moneys  with  his  own. 
Venter's  Estate,  6  W.,  250.  3.  An  executor  who  appropriates 
trust  funds  to  his  own  use,  renders  himself  liable  to  removal ; 
to  interest  on  the  fund ;  to  make  good  the  principal,  although 
lost ;  and  to  a  criminal  prosecution  for  embezzlement.  Drake's 
Estate,  2  Kulp,  256.  4.  The  use  of  assets  by  an  executor  in 
payment  of  his  own  debts,  is  mismanagement  under  the  act  of 
March    29,  1832.     McKennan   vs.  McCahan,  2    Phila.,  215. 

5.  An  executor,  who  seeks  to  appropriate  the  entire  estate  to  his 
own  use  by  claims  for  services  which  prove  to  be  invalid,  will 
not  be  allowed  commissions,  and  will  be  charged  interest  on 
the  moneys  retained.      Welch's  Appeal,    i    Pennjrpacker,  9. 

6.  A  gift  by  a  testator  of  his  estate  to  his  executors  to  be 
devoted  to  such  institutions  and  uses  as  they,  in  their  best 
judgment,  may  consider  most  compatible  with  the  views  and 
instructions  of  the  testator,  will  not  authorize  the  appropria- 
tion of  such  estate  to  their  own  use.  Stout's  Estate,  21 
W.  N.,  187.  7.  When  an  executor  applies  the  funds  of  the 
estate  to  the  payment  of  his  own  debts,  it  is  such  a  mis- 
management of  the  estate  as  to  entitle  the  parties  interested 
to  demand  security.     His  solvency  is  no  excuse.     McKennan's 
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Appeal^  I  Grant,  364.  27  Pa.,  237.  8  One  who  loans  money 
to  an  executor  upon  a  pledge  of  assets  of  the  estate,  with 
knowledge  that  the  money  is  to  be  used  in  the  private  business 
of  the  executor,  and  not  for  the  purposes  of  the  estate, 
cannot  hold  the  assets,  so  pledged,  as  against  the  legatees 
under  the  will  of  the  pledgor's  testator.  BeUvs,Bank^  131 
Pa.,  318.  9.  An  executor  cannot  legally  derive  a  personal 
benefit  from  his  management  of  the  business  or  assets  of  the 
estate.  Miller^ s  Appeal^  30  Pa.,  493.  10.  An  executor,  in 
equity,  is  simply  regarded  as  a  trustee,  and  if  he  undertakes 
to  carry  on  the  trade  of  the  testator,  he  is  chargeable  with  all 
the  profits.  He  shall  derive  no  personal  benefit  from  the 
trust.  The  rule  is  universal,  that  whether  the  money  was  part 
of  the  general  assets,  or  specifically  bequeathed,  whether 
lent  upon  security,  or  employed  in  the  way  of  trade, 
the  executor  shall  account  for  the  utmost  actual  profits  to  the 
testator's  estate.  Where  an  executor  employs  assets  in  carry- 
ing on  trade,  without  any  authority,  he  is  bound  to  account 
for  and  pay  over  all  the  profits,  or  he  may  be  charged  With 
interest  at  the  option  of  the  parties  beneficially  interested. 
Rabinetfs  Appeal^  36  Pa.,  192. 

LXXV.  Neglect  to  obey  instructions  of  will.  i.  If 
an  executor  disobeys  the  testator's  directions,  he  will  be  per- 
sonally liable  for  any  loss  that  may  result.  Doyle's  Estate,  2 
Delaware  Co.,  196.  2.  Where  a  wife  has  appointed  her  hus- 
band executor  of  her  will,  the  husband,  taking  out  letters  tes- 
tamentary, is  not  precluded  under  the  law  from  electing  to 
take  under  the  intestate  law  instead  of  under  the  will.  Want" 
bokCs  Estate,  i  Kulp,  509. 

LXXVI.  Neglect  to  defend  will.  i.  An  executor 
should  interfere  to  uphold  a  will  only  at  the  request  of  the 
parties  beneficially  interested.  Where  the  contest  is  between 
legatees  and  heirs  at  law  or  other  legatees,  and  the  general 
estate  a  party  indifferent  to  the  result,  the  costs  of  the  issue 
cannot  be  imposed  upon  the  estate,  but  must  be  paid  by  those 
who  authorized  the  expenditures.    NeoTs  Estate,  18  W.  N.,  85. 
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2.  An  executor  is  not  bound  to  defend  his  testator's  will,  and 
if  he  undertakes  to  do  so,  it  must  be  as  the  agent  of  and  in 
the  interest  of  those  benefited  by  his  action.  TiUaufs  Estate, 
163  Pa.,  35. 

Bzecutory  Devise. 

Neglect  in  construction.  It  is  a  rule  of  law,  that  no 
limitation  shall  be  construed  as  an  executory  devise,  if  it  can 
be  construed  as  a  reipainder.  Criley  vs.  Chamberlain^  30 
Pa.,  161. 

Bzemptioii. 

I.  Neglect  to  allow,  i.  Unmarried  daughters,  with- 
out means  of  support,  living  with  and  dependent  upon  their 
£aither,  are  "  children  "  within  the  letter  and  spirit  of  the  act  of 
April  14,  185 1,  and  therefore  entitled  to  the  exemption 
provided  for  in  that  act.  Young's  Estate ^  35  W.  N.,  316. 
2.  The  time  for  claiming  the  benefit  of  the  exemption  law  is 
at  the  levy  or  at  latest  before  the  advertisement  of  the 
sale,  unless  absence  or  other  good  cause  be  shown  to  excuse 
delay.  The  sheriff  should  give  the  defendant  time  to  consult 
counsel,  in  order  to  properly  elect  what  he  would  retain  out 
of  the  goods  appraised,  and  is  liable  in  damages  for  refiising 
to  grant  such  brief  time,  and  in  hastily  pressing  the  sale. 
Elliott  vs.  Flanxgan^  37  Pa.,  425.  3.  Where  a  party  in  a 
judgment  note  has  waived  his  claim  to  exemption,  and  yet 
subsequently  upon  execution  on  such  judgment  claims  it  and 
the  sheriff  summons  appraisers,  held,  the  course  for  the  plaint- 
iff to  take  was  to  object  to  the  appraisement,  indemnify  the 
sheriff,  and  proceed  with  the  execution ;  or,  if  the  sheriff  held 
the  appraisement,  to  apply  to  the  court  to  set  it  aside.  Beegle 
vs.  Wentz,  55  Pa.,  373.  4.  Under  a  clause  in  a  lease,  stipu- 
lating that  all  personal  property  on  the  premises  should  be 
liable  to  distress  for  rent  in  arrear,  and  that  all  right  of  exemp- 
tion should  be  waived,  the  waiver  extends  only  to  the  prop- 
erty upon  the  premises,  and  not  to  the  debt  for  rent.     MttckeU 
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vs.  Coates.  47  Pa.,  202.  5.  A  defendant  is  not  entitled  to  three 
hundred  dollars  out  of  the  proceeds  of  real  estate  sold  by  the 
sheriify  upon  a  judgment  entered  on  the  bond  accompanying  a 
mortgage  on  the  premises.  A  sub-tenant,  who  has  never  been 
recognized  by  the  landlord,  cannot  claim  the  exemption  on  a  dis- 
tress levied  upon  his  goods  where  the  process  is  in  the  name  of 
the  original  lessee.  Daman  vs.  McAuley,  3  Phila.,  324.  Rosen- 
berger  vs.  HaUoweU^  Idem^  330.  6.  The  main  purpose  of 
the  exemption  act  of  185 1  was  to  provide  for  the  widow,  who 
sustained  the  relation  of  wife  at  the  time  of  his  death.  Hence, 
if  she  had  deserted  him,  or  lived  separately  from  him,  she  for- 
feited her  right  to  this  property.  The  law  did  not  intend  to 
apply  to  the  property  of  a  wife  and  mother,  and  the  children 
cannot,  after  her  decease,  claim  the  exemption  out  of  her  sep- 
arate property.  King's  Appeal,  84  Pa.,  345.  7.  The  act  of 
May  23,  1887,  prohibiting  a  citizen  of  this  state  from  assign- 
ing a  claim  against  a  resident,  for  the  purpose  of  having  the 
same  collected  by  attachment  in  the  courts  of  another 
state,  with  the  intent  to  deprive  the  debtor  of  the  right 
of  exemption,  and  imposing  a  penalty  therefor,  is  not  in  viola- 
tion of  the  constitution.     Sweeney  v^.  Hunter ,  145  Pa.,  363. 

8.  The  debtor's  exemption  was  disallowed  in  this  case,  the 
sheriff  having  neglected  to  make  an  appraisement  of  the  real 
estate  after  demand.     Pearson's  Appeal^  2  Monaghan,  678. 

9.  Since  the  exemption  act  of  April  9,  1849,  "^  exemption 
under  an  execution  on  a  judgment  in  an  action  ex  delicto  is 
allowed  to  the  defendant.     Kenyon  vs.  Gould ^  61  Pa.,  202. 

10.  The  next  of  kin  are  not  entitled  to  the  benefit  of  the 
debtor's  exemption  in  the  orphans'  court.  MaxweWs  Estate ^ 
5  Lancaster  Review,  4.  1 1 .  A  constable,  refusing  to  allow 
articles  to  be  selected  and  appraised  under  a  claim  for  exemp- 
tion, is  liable  after  seizure  and  sale  of  goods  as  a  trespasser  ab 
initio,  Wilson  vs.  EUis^  28  Pa.,  238.  12.  Either  trespass  or 
case  will  lie  against  an  officer  for  selling  a  defendant's  goods 
under  an  execution,  in  disregard  of  his  claim  for  the  benefit 
of  the  exemption  law.     They  are  concurrent  remedies.     Van 
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Dresorvs,  King^  34  Pa.,  201.  13.  The  titie  of  a  purchaser 
at  constable's  sale  is  not  vitiated  by  the  refusal  of  the  officer 
to  appraise  and  set  apart  for  the  defendant  the  property 
exempt  from  levy  and  sale  on  execution.  Hatch  vs.  BartU, 
45  Pa.,  166.  14.  The  joint  owners  of  a  certificate  of  stock 
pledged  for  a  joint  debt,  cannot  claim  the  exemption  out  of 
the  proceeds  of  the  sale  of  the  stock.  Hawley  vs.  Hampton^ 
160  Pa.,  18.  15.  If,  in  the  exercise  of  an  honest  judgment, 
school  directors  in  collecting  bounty  taxes,  refused  a  claim  for 
exemption,  equity  could  not  revise  their  judgment  by  injunc- 
tion ;  if  they  wantonly  and  malicionsly  refused,  the  remedy 
was  against  them  personally.  Clinton  School  Districfs  Appeal, 
56  Pa.,  315.  16.  A  wife,  who  has  lived  in  a  foreign  county, 
and  who  nev^r  formed  part  of  her  husband's  family  here,  is  not 
entitled  to  the  three  hundred  dollars  allowed  by  act  of  April, 
1 85 1,  to  the  widows  of  decedents.  Spiers  Appeal,  26  Pa., 
233 .  1 7.  A  widow  who  has  deserted  her  husband  is  not  entitled 
to  the  three  hundred  dollar  exemption.  Ross*  Estate,  6  Kulp, 
521.  18.  An  officer  who  seizes  property  of  the  defendant  under 
an  execution,  and  refuses  him  the  benefit  of  the  exemption  law, 
to  which  he  is  entitled  and  has  made  demand,  becomes  liable 
as  a  trespasser.  Nevling  vs.  Amot,  33  Pittsburg  Joiimal, 
488.  19.  A  defendant  cannot  waive  the  benefit  of  the  exemp- 
tion law,  if  the  result  be  to  give  a  junior  execution  creditor  a 
preference  over  a  prior  levy  on  the  same  property.  While  a 
debtor  may  waive  the  exemption  allowed  him  by  law,  yet  he 
cannot  to  the  prejudice  of  other  creditors.  Having  waived 
the  right  to  the  exemption  on  the  one  lien,  he  cannot  claim  it 
now  out  of  the  same  land  to  the  injury  of  the  other  liens. 
Fitter's  Estate,  14  W.  N.,  64.  KnoWs  Appeal,  11  W.  N.,  5  1 1. 
Garrett s  Appeal,  32  Pa.,  160.  Timison's  Appeal,  13  W.  N.,  25. 
Ankrim  vs.  Kyle,  6  Lancaster  Bar,  74.  20.  A  defendant  who 
has  conveyed  away  the  title  to  real  estate  sold  by  the  sheriff 
under  an  execution,  is  not  entitled  to  claim  three  hundred  dol- 
lars exemption  out  of  the  proceeds  of  the  sale  of  such  real 
estate.     The  defendant  who  disclaims  title  to  property,  cannot 
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subsequently  obtain  benefit  from  such  property.  MarkUy  vs. 
Spires y  3  Montgomery  Co.,  10.  21.  The  act  of  May,  8,  1876, 
authorizing  attachment  of  wages  for  boarding,  does  not  deprive 
the  debtor  of  the  benefit  of  the  three  hundred  dollar  exemption 
act  of  April  9,  1849.  Smith  vs.  McGinty,  loi  Pa«,  402.  22.  In 
a  suit  against  a  sheriff  for  damages  for  disregarding  a  written 
claim  for  exemption  made  in  time  by  the  defendant  in  an  exe> 
cution,  evidence  of  declarations  of  the  defendant  of  his  intent  to 
fraudulently  conceal  other  property  from  an  expected  levy  will 
not  be  received  in  evidence  in  favor  of  the  sheriff.  Stnith  vs. 
Emerson,  4^  Pa.,  456.  23.  An  action  of  trespass  will  lie  for 
disregarding  a  debtor's  claim  for  the  benefit  of  the  exemption 
law ;  and  the  debt  cannot  de  defalked  against  the  plaintiff's 
damages.  During  the  temporary  absence  of  the  owner,  any 
person  lefb  in  charge  of  the  premises,  and  especially  a  child 
of  proper  age,  is  authorized  to  claim  the  benefit  of  the  exemp- 
tion law,  in  case  of  a  levy  under  an  execution.  Wilson  vs. 
McEtroy,  32  Pa,,  82.  24.  When  executors  refuse  to  allow  the 
property  to  be  appraised,  and  property  to  the  extent  of  three  hun- 
dred dollars  to  remain  with  the  widow,  she  may  sue  in  the  com- 
mon pleas  for  the  injury.  Compher  vs.  Compher,  25  Pa.,  31. 
25.  A  pledge  of  personal  property  implies  a  waiver  of  the  bene- 
fits of  the  exemption  law.  Hawley  vs.  Hampton,  10  Mont- 
gomery Co. ,61.  26.  A  defendant  in  an  execution  is  not  entitled 
to  the  benefit  of  the  exemption  law  upon  a  judgment  obtained 
against  him  for  damages  in  a  proceeding  to  recover  possession 
by  a  landlord  under  the  act  of  December  14,  1863.  Smith  vs. 
Carter,  17  Phila.,  344.  27.  The  sheriff  may  at  his  own  risk 
resist  a  claim  of  the  debtor,  if  he  has  reason  to  believe  he  is  not 
entitled  to  the  exemption,  as  where  he  has  fraudulently  con- 
cealed a  portion  of  his  goods.  Emerson  vs.  Smith,  5 1  Pa.,  90. 
28.  Where  a  woman  executes  an  ante-nuptial  contract, 
whereby  for  a  consideration  she  relinquishes  all  rights  in  her 
prospective  husband's  estate,  she  has  no  rightful  claim  for  three 
hundred  dollars  exemption  after  his  death.  Ludwig's  Appeal^ 
loi  Pa,,  535.    29.  A  waiver  of  exemption  in  favor  of  one  cred- 
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itor  is  not  ipso  facto  a  fraud  upon  others,  especially  when  Ae 
waiver  is  in  the  obligation  itself.  There  is  no  reason  for  strik- 
ing down  the  debtor's  exemption  in  favor  of  a  creditor  to 
whom  he  has  made  no  concession,  and  in  a  case  involving 
no  question  of  distribution.  Thomas*  Appeal,  69  Pa.,  120. 
30.  A  debtor,  who  by  falsehood  and  deception  succeeds  in 
concealing  his  personal  property  from  the  grasp  of  an  execu- 
tion, forfeits  his  right  to  claim  the  benefit  of  the  exemption  law 
out  of  the  proceeds  of  the  sale  of  his  real  estate.  Imkoff'i 
Appeal,  119  Pa.  I  350.  31.  Under  an  attachment  execution, 
the  defendant  duly  claimed  the  three  hundred  dollar  exemp- 
tion. The  garnishee  suffered  defiiult  for  want  of  an  c^pear- 
ance.  Held,  that  the  defendant  could  not  be  affected  by  the 
garnishee's  failure  to  appear,  and  that  the  judgment  against 
the  garnishee  ought  to  have  been  so  framed  as  to  protect 
the  defendant's  exemption.  Jones  vs.  Tracy,  75  Pa.,  417. 
32.  The  benefit  of  the  three  hundred  dollar  exemption 
law  can  only  be  taken  against  judgments  in  actions 
founded  on  contracts.  Strokecker  vs.  Buffington,  i  Pearson^ 
124.  33.  A  claim  for  exemption  cannot  be  maintained  on  an 
execution  on  a  judgment  upon  a  recognizance  on  appeal  from 
a  magistrate,  the  judgment  not  being  founded  upon  contract. 
Edwards  vs.  Withrow,  6  Pa.  County,  13.  34.  In  an  execution 
against  a  partnership,  the  individual  members  of  the  firm  are  not 
allowed  three  hundred  dollar  exemption  out  of  the  proceeds  of 
the  sale  of  the  property.      Clegg  vs.  Houston,  i  Phila.,  352. 

35.  Where  a  joint  execution  was  levied  against  two  defend- 
ants, and  a  levy  made  on  the  individual  property  of  one, 
held,  that  it  was  error  not  to  allow  his  claim  to  three 
hundred  dollars  exemption.    Spade  vs.  Bruner,  72  Pa.,  67. 

36.  Where  an  execution  is  joint  and  the  levy  is  on  joint  prop- 
erty, neither  defendant  can  be  allowed  the  benefit  of  the  exemp- 
tion law.  Hawley  vs.  Hampton,  9  Montgomery  Co.,  150. 
Glen  Iron  Works,  In  re,  14  W.  N.,  504.  37.  Exemption 
from  execution  under  the  act  of  April  9,  1849,  will  not  be 
allowed  in  cases  of  foreign  attachment,  or  of  mechanics'  lieOi 
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or  of  a  mortgage,  or  of  bail  on  an  appeal  from  a  magistrate, 
or  where  property  is  sold  under  a  prior  judgment.  Edwards 
vs.  Wiihraw,  22  W.  N.,  576.  38.  A  defendant  is  entitled  to 
the  benefit  of  the  exemption  in  a  proceeding  commenced  by 
attachment  under  the  act  of  1869,  if  the  original  demand  be 
founded  on  contract.  Washburn  vs.  Baldwin^  2  Luzerne  Reg- 
ister»  42.  39.  Under  an  execution  under  a  judgment  obtained 
for  overdue  taxes,  the  defendant  is  not  entitled  to  the  exemption 
of  three  hundred  dollars.  McKee  vs.  Christman,  103  Pa.  431. 
40.  A  defendant  cannot  claim  his  exemption  out  of  moneys 
attached  under  an  attachment  execution,  after  judgment  against 
a  garnishee.  Huber  vs.  Hitter^  Lehigh  Valley  Rep.,  192. 
Eichert  vs.  Beecher,  15  W.  N.,  459.  41.  Joint  owners  of 
chattels  levied  on  under  distress  for  rent  due  upon  a  lease 
signed  by  them  jointly,  are  not  entitled  to  the  benefit  of  the 
exemption  law.  Bonsallvs,  Camly,  44  Pa.,  442.  42.  Where 
the  defendant  in  an  execution  applied  in  time  for  an  appraise- 
ment and  exemption,  and  the  sheriff  omitted  to  allow  the 
exemption,  the  defendant  had  his  remedy  against  the  sheriff. 
SUberts"  Appeal,  73  Pa.,  361.  43.  Where  real  estate  is  sold 
under  a  judgment  prior  to  a  mortgage,  the  defendant  is  not 
entitled  to  claim  his  exemption  out  of  the  proceeds.  Hufferfs 
Appeal,  10  W.  IT. I  528.  44.  Exemption  cannot  be  claimed 
by  a  mortgagor  upon  a  sale  of  the  land  mortgaged.  Craig 
vs.  Craig,  4  W.  N.,  613.  45.  The  right  to  claim  the  benefit 
of  the  three  hundred  dollar  exemption  is  personal  to  the  debtor, 
and  his  wife  cannot  claim  it  unless  authorized  by  such  debtor. 
Millervs.  McCarthy,  2  Lancaster  Bar,  No.  3.  46.  A  non-resident 
of  the  state  is  not  entitled  to  the  benefit  of  the  exemption  law  of 
1849.  Snow  vs.  DiU^  i  Luzerne  Law  Times,  9:  McWiUiams 
vs.  NewUn,  12  Lancaster  Bar,  68.  47.  A  non-resident  of  the 
state  is  not  entitled  to  the  benefit  of  the  exemption  law  of 
1849.  Adult  children,  married  and  having  adequate  means, 
are  not  entitled  to  the  exemption  provided  by  the  act  of  April 
14, 1 8 5 1 .  Sncw  vs.  Dill,  1 3  Phila.  ,138.  SteeFs  Estate,  1 3  Phila., 
398.   48.  A  non-resident  debtor  is  not  entitled  to  the  exemption 
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allowed  by  statute.  WUkins  vs.  Robinson,  15  W.  N.,  128. 
49.  A  non-resident  debtor  is  not  entitled  to  claim  the  benefit 
of  the  three  hundred  dollar  exemption.  The  act  of  1849  was 
designed  for  our  own  citizens,  for  the  families  of  the  poor  who 
are  with  us.  CoUonCs  Appeal,  12  W.  N.,  310.  50.  An 
unmarried  daughter,  without  means  of  support,  living  with 
and  dependent  upon  the  father,  is,  equally  with  his  minor 
children,  entitled  to  the  three  hundred  dollar  exemption. 
Halbe's  Estate,  20  Phila.,  117.  51.  A  non-resident  defendant 
cannot  receive  the  benefit  of  our  statutes  of  exemption. 
Mc Williams  vs.  Newlin,  i  Chester  Co.,  50.  52.  The 
exemption  laws  of  this  commonwealth  do  not  protect  prop- 
erty of  a  non-resident.  McCarthys  Appeal,  68  Pa.,  217. 
Snow  vs.  Dili,  6  W.  N.,  330.  53.  A  citizen  of  another  state 
cannot  claim  the  benefit  of  the  exemption  laws  of  this  state. 
Home  vs.  Home,  i  Delaware  Co.,  261.  Contra,  Linsemayer 
vs.  Smythe,  3  Pa.  County,  480.  54.  The  defendant  is  not 
entitled  to  claim  the  three  hundred  dollar  exemption  where 
the  judgment  is  obtained  in  an  action  for  fraud  and  deceit 
Edwards  vs.  Mahon,  5  Phila.,  531.  8  Luzerne  Register,  224. 
55.  The  defendant  is  not  entitled  to  claim  the  three  hundred 
dollar  exemption  where  the  judgment  was  obtained  in  an 
action  for  fraud  and  deceit.  Edwards  vs.  Mahon,  8  Luzerne 
Register,  224. 

IL  Neglect  to  appraise  goods.  A  sheriff  or  constable, 
charged  with  an  execution,  must  appoint  appraisers,  where 
personal  property  is  claimed  under  the  exemption  law. 
O'MalUy  vs.  Dempsey,  2  Luzerne  Raster,  Tj. 

in.  Neglect  to  appraise.  Under  the  act  of  April  14, 
185 1 ,  the  widow  of  a  decedent  may  elect  to  take  three  hundred 
dollars,  as  against  the  creditors  of  her  husband  out  of  any 
money  or  evidence  of  debt  belonging  to  the  estate;  and 
in  such  case  there  is  no  necessity  for  an  appraisement  Lor- 
rison's  Appeal,  36  Pa.,  130. 

IV.  Neglect  to  appraise  real  estate.  Where  there 
has  been  no  appraisement  of  real  estate,  under  a  claim  of 
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exemption,  though  the  claim  was  made,  defendant  cannot 
come  upon  the  fund  raised  by  the  sale  of  the  property.  The 
debtor's  only  remedy,  in  such  case,  is  by  an  action  against  the 
officer.     Kershner  vs.  Miller^  2  Woodward's  Decisions,  51. 

V.  Neglect  IN  CLAIM,  i.  The  defendant  in  an  execu- 
tion has  no  right  to  have  appraised  and  set  apart  to  him,  goods 
to  which  he  disclaims  title.  A  debtor,  who  conceals  his  prop- 
erty, denies  his  ownership,  and  does  his  best  to  defeat  the  law- 
ful process  of  his  creditor,  is  not  the  proper  object  of  the 
statute's  bounty.  Gilleland  ws.  Rkoads,  34  Pa.,  184.  2.  The 
courts  have  reluctantly  decided,  that  a  debtor  may  waive  his 
claim  to  exemption  granted  by  the  act  of  1 849.  If  this  ques- 
tion were  res  Integra^  with  the  experience  and  observation  the 
courts  have  had,  they  would  likely  deny  such  option.  The 
act  of  April  15,  1845,  extended  the  jurisdiction  of  justices  of 
the  peace  to  attachment  executions.  It  says,  that  the  wages 
of  laborers  and  the  salaries  of  employees  shall  not  be  liable  to 
attachment  in  the  hands  of  employers.  As  a  result,  an  agree- 
ment by  a  laborer  to  waive  the  proviso  exempting  wages  from 
attachment,  embodied  in  a  promissory  note,  is  void.  Firm- 
stone  \s.  Mack,  49  Pa.,  387.  3.  The  statutory  privilege  of 
the  exemption  of  a  portion  of  his  property  from  levy  and  sale 
under  execution,  may  be  waived  by  the  debtor.  Such  waiver 
releases  the  right  to  an  appraisement.  It  seems,  that  a  claim 
for  the  benefit  of  the  exemption  may  be  made  by  a  parol 
request  to  the  sheriflT,  even  when  absent  from  his  office,  and  it 
need  not  be  made  in  the  precise  language  of  the  act  The 
time  to  elect  whether  he  will  retain  real  or  personal  property, 
is  after  the  appraisers  have  been  appointed.  A  sheriff  having 
an  execution  in  his  hands,  in  which  the  benefit  of  the  exemp- 
tion law  has  been  waived  or  released,  need  not  regard  a  claim 
by  the  debtor  for  the  benefits  of  the  act  as  to  an  execution  on 
a  subsequent  judgment.  The  debtor  may  redeem  himself  in 
such  case  by  paying  the  first  judgment.  Bowman  vs.  Smiley, 
31  Pa.,  225.  4.  A  demand  for  the  exemption  should  be 
made  at  the  time  of  the  levy,  or  at  such  an  early  day  as  not  to 
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postpone  the  sale.  Gerhab  vs.  Blank,  5  Montgomery  Co.,  126. 
Commaris  Appeal,  1 1  Lancaster  Bar,  73.  Boas  vs.  Fendkr, 
2  Pearson,  61.     Kerpervs,  Cochenauer,  7  Lancaster  Bar,  21. 

5.  The  demand  which  will  entitle  a  debtor  to  the  benefit  of 
the  exemption  law  must  be  made  on  the  writ  under  which  the 
fund  is  raised.  A  waiver  in  favor  of  a  junior  judgment  cred- 
itor, gives  him  no  preference  in  the  distribution  of  the  proceeds 
of  the  debtor's  real  estate  over  prior  judgment  creditors,  in 
whose  favor  there  is  no  such  waiver.  Where  the  waiver  is  in 
favor  of  the  first  lien  creditor,  it  seems,  that  subsequent  lien 
creditors  not  so  favored  may  obtain  a  right  in  equity  to 
compel  such  creditor  to  resort  to  that  portion  of  the  fund  to 
which   he  alone  is   entitled.     Shellfs  Appeal,  36   Pa.,  373. 

6.  The  exemption  statute  of  1849  provides,  that  the  officer 
charged  with  an  execution  shall,  if  requested  by  the  debtor, 
summon  three  persons  to  appraise  the  property.  Three 
hundred  dollars  shall  be  set  apart  for  him,  and  be  exempted 
from  levy  and  sale  on  the  said  warrant  of  execution.  The 
debtor  should  claim  this  against  every  successive  execution 
creditor.  There  can  be  no  appraisement  of  money.  A  debtor 
may  claim  this  exemption  against  an  attachment  execution, 
but  he  must  do  so  within  a  reasonable  time  after  the  issue  of 
the  attachment ;  it  is  too  late  if  made  by  plea  to  lii^  scire  facias. 
Strouse  vs.  Becker,  44  Pa.,  206.  7.  A  claim  for  exemption 
by  a  defendant  in  an  attachment  execution  is  too  late,  if  not 
made  until  after  interrogatories  filed  and  proof  of  service  of  rule 
to  answer  on  the  garnishee.  The  claim  must  be  made  at  the 
term  to  which  the  process  is  returnable,  and  before  the  plaintiff 
has  proceeded.  Malany  vs.  Entriken,  27  Pittsburg  Journal, 
32.  8.  By  statute,  the  debtor  or  the  widow  must  elect  to 
retain  real  estate  under  the  act  of  1849;  ^^  ^^^7  neglect  to 
elect,  neither  can  receive  the  exemption  from  the  proceeds  of 
the  sale  of  land.  The  act  contemplates  setting  apart  real 
estate  for  the  use  of  the  debtor,  and  not  money  arising  from 
the  sale.  It  is  only  where  the  return  of  the  appraisers  shows 
that  the  land  cannot  be  divided,  that  the  debtor  is  permitted 
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to  take  the  money.  A  widow,  by  neglecting  to  demand  an 
appraisement,  waives  her  right  to  the  three  hundred  dollars 
under  the  act  of  185 1.  HufmatCs  Appeal^  81  Pa.,  329. 
9.  If  there  be  no  waiver  of  the  right  to  exemption  by  the 
debtor  in  a  judgment  upon  which  his  real  estate  is  sold,  he  is 
entitled  to  claim  it,  in  the  distribution  of  the  proceeds 
of  sale.  Where  some  of  the  judgments  against  him  are 
without  the  waiver,  the  holders  can  compel  the  judg- 
ment creditors  with  waiver  to  resort  first  to  the  exempted 
fund  for  payment  PittmarCs  Appeal  48  Pa.,  315.  10.  A 
debtor  must  claim  the  exemption  against  every  execu- 
tion creditor.  It  must  be  made  against  an  attaching  creditor, 
even  though  it  had  been  preferred  previously  against  the  origi- 
nal creditor,  the  defendant  in  the  attachment.  The  benefit  of 
the  exemption  law  is  denied  to  a  dishonest  debtor  who  conceals 
his  property,  denies  his  ownership,  and  falsely  alleges  title  in 
his  wife  or  other  relative  or  friend.  Strousevs,  Becker,  38  Pa., 
192.  II.  An  agreement  to  waive  the  exemption  law,  made 
when  the  debt  is  created,  must  be  expressed  in  clear  and 
unequivocal  language  and  >^t  rest  upon  inference  or  conjec- 
ture. It  has  been  ruled  thai  Ihe  exemption  is  a  mere  personal 
privilege  which  the  debtor  (3'  at  any  time  waive,  and  that  a 
waiver  once  made  cannot  be  :  :*racted.  O'Nailws.  Crcdgy  56 
Pa.,  161.  12.  The  right  of  a  i^btor  to  the  exemption  of  his 
property  from  levy  and  sale,  or,  in  case  of  land,  his  right  to 
demand  any  portion  of  the  proceeds  of  sale,  as  against  lien 
creditors,  exists  only  sub  modo.  To  entitle  himself  to  it,  he 
must  demand  of  the  officer  in  the  execution  an  appraisement, 
and  this  demand  must  be  made  in  ^.J.'  season,  so  that  pro- 
ceedings may  not  be  delayed.  McAfoose's  Appeal,  32  Pa., 
276.  1 3.  The  right  of  a  widow  to  retain  real  or  personal  property 
of  her  deceased  husband's  estate,  to  the  value  of  three  hun- 
dred dollars  is  a  personal  privilege,  which  she  may  waive,  as 
by  neglecting  to  demand  an  appraisement  Having  had  one 
appraisement,  she  is  not  entitled  to  another,  when  the  remain- 
ing property  of  her  husband  is  about  to  be  sold  for  payment 
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of  his  debts.  A  demand  for  an  appraisement  is  too  late,  after 
the  administrator  has  incurred  expenses  in  proceedings  to 
effect  a  sale  of  the  property.  Davis"  Appeal,  34  Pa.,  256. 
14.  The  right  of  a  widow  to  retain  property  to  the  value  of 
three  hundred  dollars  out  of  the  estate  of  her  deceased  hus- 
band, is  waived  unless  claimed  before  the  expenses  of  a  full 
administration  are  incurred.  By  claiming  and  taking  but  part^ 
she  waives  the  residue  and  cannot  afterwards  claim  it. 
Buskin's  Appeal,  38  Pa.,  65.  15.  The  omission  of  a  debtor 
to  give  notice  before  the  sale  of  his  real  estate  of  his  claim  to 
property  of  the  value  of  three  hundred  dollars,  under  the  act 
of  April,  1 849,  will  be  a  bar  to  that  claim  out  of  the  proceeds  of 
the  sale.  The  claim  should  perhaps  be  made  before  inquisition. 
Miller's  Appeal,  16  Pa.,  300.  Weaver's  Appeal,  18  Pa.,  307. 
16.  A  claim  for  the  benefits  of  the  exemption  law  by  a 
garnishee  not  made  until  filing  his  answers  to  interrogatories  is 
too  late.  It  is  in  time,  if  the  defendant  in  an  attachment  execu- 
tion claim  the  benefit  of  the  exemption  on  the  return  day  of  the 
writ  Pugh  vs.  Bresnahan,  4  Kulp,  311.  Gumboskiws.  Wilkes^ 
Idem,  456.  17.  Where  the  defendant  and  the  garnishee  in  an 
attachment  execution  file  a  plea  of  nulla  bona,  the  defendant 
at  the  same  time,  unless  before,  should  claim  exemption  if  he 
intends  to  make  such  claim,  and  thus  save  the  plaintiff  the 
expense  of  preparing  for  trial.  A  delay  of  years  in  filing  the 
claim  will  render  it  nugatory.  Bancordws.  Parker,  6^  Pa., 
336.  1 8.  Where  in  an  attachment  execution,  no  service  of  the 
writ  was  made  on  the  debtor,  and  for  a  long  period  he  had  no 
knowledge  of  the  proceedings,  great  latitude  is  allowed  him 
in  claiming  the  benefit  of  his  exemption.  Bekler's  Estate,  3 
Lackawanna  Jurist,  5.  19.  A  defendant  claiming  exemption 
under  the  act  of  April  9,  1 849,  must  elect  to  retain  such  articles 
as  he  desires,  and  notify  the  oflficer  at  the  time.  If  his  goods 
aggregated  less  than  three  hundred  dollars  in  value,  his 
claiming  ''all  that  belonged  "  to  him  was. a  sufficient  election- 
There  is  no  form  for  making  an  election,  for  men  under  strong 
mental  excitement  seldom  weigh  their  words  at  such  time. 
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Keeler  vs.  Bricker^  64  Pa.^  379.  20.  In  the  case  of  real  estate, 
a  debtor,  who  desires  to  retain  such  portion,  as  by  act  of  April, 
1849,  is  exempt  from  levy  and  sale,  must  make  his  election  as 
is  provided  by  the  act.  If  he  fail  to  do  so,  he  is  not  entitled 
to  three  hundred  dollars  out  of  the  proceeds  of  its  sale. 
Weaver's  Appeal,  18  Pa.,  307.  21.  As  a  general  rule,  the 
claim  for  exemption  must  be  made  by  the  defendant  with  such 
promptness  as  to  occasion  no  delay  or  costs  to  the  plaintiff. 
Morris  vs.  Slurfer,  9  Lozeme  Register,  185.  22.  The  widow 
and  children  of  a  decedent,  dying  within  this  state,  have  no 
right  to  claim  any  of  the  proceeds  of  sale  of  real  estate  sold  by 
order  of  orphans'  court  for  the  payment  of  debts,  where  no 
election  to  retain  either  real  or  personal  estate  was  made  before 
the  sale.  Neff's  Appeal ^  21  Pa.,  243.  23.  The  act  requires 
the  debtor  to  elect  the  goods  he  wishes  to  retain,  and  have 
them  appraised.  The  act  speaks  of  property,  not  of  money.  He 
should  take  the  goods  or  take  nothing.  The  law  was  made 
for  the  &milies  of  debtors.  The  election  should  be  made  at 
the  time  of  the  levy.  His  right  is  clearly  gone,  if  he  waits 
until  the  sale  has  begun.  Hammer  vs.  Freese,  19  Pa.,  257. 
Rogers  vs.  Waterman,  2  5  Pa. ,  1 84.  24.  The  exemption  of  goods 
by  the  act  of  1849  from  sale  on  execution  may  be  waived.  He 
may  even  do  this  by  the  omission  to  claim  the  exemption  at  the 
proper  time,  without  any  express  contract  for  the  purpose.  It 
frequently  happens  that  the  creditor  is  more  in  need  of  public 
sympathy  than  the  debtor.  Case  vs.  Dunmore,  23  Pa.,  94. 
25.  The  privilege  of  a  debtor  under  the  exemption  law  of  1849, 
is  a  personal  privilege,  which  may  be  waived  expressly  or  by 
implication,  as  by  failing  to  request  an  appraisement  in  due 
season.  A  demand  for  the  appraisement  must  be  made  on 
each  execution.  Une's  Appeal,  2  Grant,  197.  Diffenderfer 
vs.  Fisher,  3  Grant,  30.  26.  A  debtor  is  offered  an  exemp- 
tion of  three  hundred  dollars,  if  he  claims  it  in  due  time.  But 
because  it  is  a  personal  right,  he  may  waive  it.  He  is  not 
compelled  to  accept  the  bounty  of  the  statute,  but  he  is  not 
permitted  to  assign  it    Kyle's  Appeal,  45  Pa.,  360.    27.  Where 
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no  inquisition  under  an  execution  is  required  by  law,  the  claim 
for  exemption  must  be  made  before  the  sheriff  has  incurred  the 
expense  of  advertising.  Camm.  vs.  Boyd^  56  Pa.,  402. 
28.  The  claim  for  exemption  must  not  be  unnecessarily  delayed 
until  costs  have  been  incurred.  The  sheriff,  on  claims  made, 
should  appraise  and  set  apart  property.  WUUamson  vs.  Krum-- 
bhaoTy  132  Pa.,  455.  29.  Where  a  defendant  has  knowledge 
of  a  levy,  he  should  make  demand  of  his  debtor's  exemption 
before  the  property  is  advertised,  and  it  is  ordinarily  too  late 
to  make  it  afterwards.  Johnson  Harvester  Co.  vs.  Fiie^  4  Pa. 
County,  415.  30.  In  the  absence  of  the  debtor,  a  claim  for 
exemption  can  be  filed  by  his  wife  and  counsel.  Waugk  vs. 
Burket,  3  Grant,  319.  31.  The  wife  or  a  member  of  the 
family  of  an  absent  defendant  in  an  execution  may  claim  his 
exemption  for  him.  Meitsler^s  Appeal,  73  Pa.,  368.  32.  Dur- 
ing the  temporary  absence  of  a  debtor,  his  wife  or  other  person 
left  in  charge  is  authorized  to  claim  the  benefit  of  the  exemp- 
tion laws  for  him.  If  a  debtor  has  fraudulently  concealed  or 
removed  any  of  his  other  property,  it  will  bar  his  claim  to  the 
exemption.  The  exemption  law  does  not  extend  to  cases  of 
foreign  attachment.  The  act  of  1849  was  designed  for  our 
own  citizens  only.  McCarthys  Appeal,  68  Pa.,  217.  33.  On 
the  return  day  of  an  attachment  issued  by  a  justice,  the  defend- 
ant claimed  the  three  hundred  dollar  exemption.  Held,  to  be 
in  time.  The  notice  of  claim  was  properly  given  to  the 
justice.  In  case  of  a  levy  on  chattels,  the  claim  must  be 
made  so  early  as  not  to  delay  the  sale  or  to  require  new  adver- 
tisements. Yost  vs.  Heffher,  69  Pa.,  68.  34.  The  waiver  of 
the  benefit  of  the  exemption  law  by  the  tenant,  in  fevor  of 
the  execution  creditor,  will  give  the  latter  no  preference 
over  the  claim  of  the  landlord,  in  whose  &vor  there  is 
no  such  waiver.  Collins*  Appeal,  35  Pa.,  83.  35.  A 
sub-tenant  or  assignee  of  the  tenant,  who  has  not  been 
recognized  as  such  by  the  landlord,  cannot  claim  the  benefit 
of  the  exemption  law,  as  against  a  distress  for  rent ;  the  goods 
being  levied  on  as  those  of  the  original  lessee,  by  whom  no 
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claim  for  the  exemption  is  made.  Rosenberger  vs.  HaUcweU^ 
35  P&.|  369.  36.  The  defendant  in  an  execution,  whose  real 
estate  is  about  to  be  sold,  is  not  barred  by  a  delay  of  ten  days 
in  making  his  claim  for  exemption,  where  the  sale  has  not 
thereby  been  delayed,  nor  costs  incurred  that  might  have  been 
avoided.  Snyder  vs.  Schmick,  166  Pa.,  429.  37.  The  ben- 
efit of  the  exemption  act  may  be  waived  by  the  debtor  in  mak- 
ing a  contract.  The  claim  will  not  operate  against  a 
mechanics'  lien.  Lauck's  Appeal,  24  Pa.,  426.  38.  Goods 
once  set  apart  as  exempted  are  not  thereby  forever  released 
from  levy ;  exemption  must  be  again  claimed,  and  appraise- 
ment made  against  every  subsequent  execution.  Only  in 
clear  and  exceptional  cases  will  the  court  interpose  in  r^[ard 
to  appraisements  and  exemptions.  Wilcox  vs.  Stark,  4  C.  P. 
Reporter,  36.  39.  A  widow  must  claim  her  statutory  allow- 
ance under  the  act  of  April  14,  1 85 1 ,  within  a  reasonable  time 
after  her  husband's  death.     Burk  vs.  Gleason,  46  Pa.,  297. 

40.  The  debtor  cannot  claim  the  exemption  money  after  the 
sheriff  has  made  sale  of  the  property.  The  law  allows  him  to 
keep  the  property,  but  does  not  give  a  right  to  the  money 
produced  by  the  sale.  The  debtor  failing  to  notify  the  officer, 
diat  he  claims  to  have  three  hundred  dollars  worth  of  property 
appraised  after  the  levy  is  made,  will  be  presumed  to  have 
waived  the  privilege.  If  he  does  waive  it  in  writing,  he  cannot 
afterwards  claim  it      Winchester  vs.  Costello,  2  Parsons,  284. 

41.  As  a  general  rule,  the  claim  for  exemption  under  the  act 
of  April  8,  1849,  must  be  made  by  the  defendant  with  such 
promptness  as  to  occasion  no  delay  to  the  plaintiff,  and  not 
cause  him  to  incur  costs  which  might  have  been  avoided. 
Morris  vs.  Shafer,  28  Pittsbttrg  Journal,  10.  Tasker  vs. 
Sheldon,   115  Pa.,   106.      King  vs.  Hobensack,  2  Phila.,  82. 

42.  A  defendant  is  entitled  to  the  benefit  of  the  three  hundred 
dollar  exemption  on  an  attachment  execution,  but  he  must 
make  his  demand  within  a  reasonable  time.  Brown  vs.  TTiomas, 
3  Kulp,  146.  43.  It  appears,  that  a  waiver  of  the  right  of 
exemption   in  favor  of  one  lien  creditor,  will   preclude  the 
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debtor  from  claiming  it  against  another,  whether  prior  or 
subsequent  to  the  first.  Kline  vs.  Lukens,  4  Phila.,  296. 
44.  It  is  a  right  which  the  debtor  may  waive  either  by 
agreement  or  by  omission  to  claim  it  Morris  vs.  Stutfer^  93 
Pa. I  489.  45.  A  defendant  has  a  right  to  three  hundred  dol- 
lar exemption  out  of  funds  in  the  hands  of  a  garnishee,  and 
he  must  apply  for  exemption  as  soon  as  he  appears.  Holtpus 
\s,  Pettengill,  12  Fhila.,  378.  46.  A  claim  for  exemption  under 
an  attachment  execution  is  too  late  when  made  on  the  day  of 
the  hearing.  Rushworth  vs.  Swope^  Leg.  Gaz.  Report,  223. 
47.  Where,  in  an  ante-nuptial  contract,  a  woman  relinquishes 
all  right  of  dower,  and  all  interest  of  any  kind  to  which  she 
might  be  entitled  in  the  estate  of  her  intended  husband  by 
reason  of  her  marriage,  she  waives  her  right  to  three  hundred 
dollars  of  her  husband's  estate.  Jieman  vs.  Binns,  92  Pa., 
248.  48.  Where  an  attachment  issued  under  the  act  of  March 
17,  1869,  judgment  was  obtained  and  a,  vend.  ex.  issued,  it 
was  not  too  late  to  claim  the  benefit  of  the  exemption  law, 
after  the  vend.  ex.  issued,  and  before  the  advertisement  of  the 
sheriff's  sale  of  the  attached  property.  Commands  Appeal^  90 
Pa.,  254.  49.  The  time  for  demanding  the  exemption  is  at 
the  levy,  or,  at  latest,  before  advertisement  of  the  sale,  unless 
absence  or  other  good  cause  be  shown  to  excuse  the  delay. 
Sndth  vs.  Ackerman^  i  Luzerne  Law  Times,  89.  50.  In  an 
attachment  execution,  the  claim  of  the  defendant  for  his 
exemption  must  be  made  not  later  than  the  term  to  which  the 
writ  is  returnable.  Seiptvs.  Sti*ie,  2  Schuylkill  Record,  259. 
51.  Where  exemption  was  not  claimed  until  the  sheriff's  sale 
had  commenced,  it  was  discretionary  with  the  sheriff  to  allow 
it  upon  his  own  responsibility.  ChesUtut  vs.  Meace,  3  W.  N., 
240.  Malany  vs.  Entriken,  7  W.  N.,  374.  52.  The  three 
hundred  dollars  exemption  from  levy  and  sale  cannot  be 
appraised  to  a  defendant,  unless  he  demand  it.  After  inquisi- 
tion and  condemnation  of  real  estate,  it  is  too  late  to  claim  the 
benefit  of  the  act.  Wdfy^.  Wolf,  3  Lancaster  Review,  81. 
53.  The    right    to    claim    the    benefit    of    the    exemption 
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law  may  be  waived  by  undue  laches.  Chilcoafs  Appeal, 
loi  Pa.,  22.  Shaeffer^s  Appeal,  Idem,  45.  54.  The 
defendant  in  an  attachment  execution  is  entitled  to  claim 
his  exemption  of  three  hundred  dollars.  There  can  be  no 
laches  where  there  is  no  knowledge  or  notice  to  him  of  the 
attachment,  and  he  is  clearly  in  time  if  he  files  his  claim  before 
the  garnishee  has  answered.  Thomas  vs.  Bam,  5  W.  N.,  362. 
55.  The  defendant  must  demand  an  appraisement,  but  any 
words  which  will  apprise  the  officer  that  the  statutory  exemp- 
tion is  the  thing  claimed  are  sufficient.  A  demand  made  upon 
the  day  of  sale  is  too  late.  It  should  be  made  before  the 
advertisements  are  posted,  unless  good  reason  for  delay. 
Diehl  vs.  Holben,  39  Pa.,  213.  56.  The  three  hundred 
dollar  exemption  under  the  act  of  April  9,  1 849,  is  waived  by 
an  assignor,  unless  expressly  reserved  in  the  deed  of  assign- 
ment Blackbume-s  Appeal,  39  Pa.,  160.  57.  Where  a 
defendant  has  knowledge  of  a  levy,  he  should  make  demand 
for  exemption  before  the  property  is  advertised.  Johnston 
Harvester  Co.  vs.  Fite,  5  Lancaster  Review,  84.  58.  The 
claim  for  three  hundred  dollars  under  the  exemption  law  is 
too  late  if  made  on  the  trial  between  the  attaching  creditor 
and  the  garnishee.  Zimmerman  vs.  Briner,  50  Pa.,  535. 
59.  A  claim  of  exemption  made  two  or  three  days  before  a 
sale,  and  afler  it  has  been  advertised,  is  made  too  late.  The 
appraisement  should  be  conducted  publicly.  Kensel  vs. 
Kern,  \  Phila.,  86.  Huddy  vs.  Sproule,  Idem,  353.  60.  A 
defendant  in  an  attachment  execution  must  make  a  demand  of 
the  sherifT  for  the  three  hundred  dollar  exemption  when  the 
process  is  served  or  within  a  reasonable  time  after.  When  he 
&ils  to  make  such  demand,  a  subsequent  plea  of  his  rights  will 
not  avail  Bair  vs.  Steinman,  52  Pa.,  423.  61.  A  claim 
of  exemption  made  after  a  sheriff's  sale  of  the  property  is  too 
late.  Gibbons  vs.  Cutler,  2  Delaware  Co.,  214.  62.  A  cred- 
itor who  has  a  waiver  in  his  judgment,  cannot  be  required  to 
insist  upon  it  for  the  benefit  of  subsequent  creditors  who  have 
none.      Peak's  Appeal,  8ix  Pa.,   76.     63.  The  notice  of  a 
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judgment  debtor  of  his  election  to  claim  the  benefit  of  the 
three  hundred  dollar  exemption  law  is  not  required  by  law  to 
be  in  writing.  A  verbal  notice  is  sufficient.  Comm.  vs.  Springer, 
3 1  Pittsburg  Journal)  40.  Camm.  vs.  Springer,  1 3  W.  K.,  505 
64.  In  an  attachment  under  the  act  of  1 869,  the  claim  of  three 
hundred  dollars  exemption  need  not  be  made  at  the  time  of 
the  appearance,  but  it  is  sufficient  if  made  with  the  filing  of  the 
answer  of  the  garnishee.  HUbronner  vs.  Stemberger,  4 
W.  N.,  186.  65.  The  debtor's  claim  for  exemption  is  too 
late  after  waiver  of  inquisition.  He  cannot  waive  his  right  in 
favor  of  a  junior  lien  creditor,  nor  assign  it  to  a  third  person. 
What  he  does  not  regularly  claim  for  himself  remains  in  the 
fund  for  distribution.  In  cases  where  no  inquisition  is  required, 
as  in  proceedings  on  mechanics'  liens,  the  request  for  an 
appraisement  should  be  made  before  advertisement  of  the  sale. 
Bowyer's  Appeal,  2\  Pa.,  210.  66.  A  defendant  is  entitled  to 
the  benefit  of  the  three  hundred  dollar  exemption  law  on  an 
attachment  execution,  but  he  must  make  his  demand  within  a 
reasonable  time,  and  not  later  than  the  date  at  which  the  writ 
is  returnable.  Brown  vs.  Thomas,  13  Luzerne  Register,  326. 
67.  A  claim  for  the  benefit  of  the  exemption  law  need  not  be 
in  writing.  It  may  be  made  within  a  reasonable  time  after  the 
defendant  has  been  notified  of  the  writ,  provided  it  does 
not  delay  the  sale  of  the  property  levied  on.  Hart  vs.  Hart, 
167  Pa«|  13.  68.  The  claim  of  three  hundred  dollars 
exemption,  under  the  act  of  1849,  is  a  personal  privilege,  and 
may  be  withdrawn  at  any  time  by  the  claimant  The  fact  that 
he  is  a  pauper  and  dependent  on  the  township,  does  not  bar 
him  from  waiving  the  claim.  White  Deer  Township  Overseers^ 
In  re,  95  Pa.,  191.  69.  The  exemption  laws  being  intended 
to  provide  for  the  comfort  of  the  debtor's  family  as  well  as  his 
own,  the  debtor  is  not  allowed  to  take  money  for  his  claim  in 
lieu  of  the  articles  exempted,  except  where  it  is  impossible  to 
set  off  real  estate  of  the  proper  value,  without  prejudice  to  the 
whole.  Knabb  vs.  Drake,  23  Pa.,  489.  70.  As  a  general 
rule,  the  claim  for  exemption,  under  the  act  of  April  9,  18491 
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must  be  made  by  the  defendant  with  such  promptness  as  to 
occasion  no  delay  to  the  plaintiff  or  to  subject  him  to  costs 
that  might  otherwise  be  avoided.  Morris  vs.  Shafer^  i  Kulp, 
150.  71.  After  the  confirmation  of  the  report  of  audit  mak- 
ing distribution  of  an  estate,  it  is  too  late  for  the  guardian  of 
minor  children  to  make  a  claim  for  the  three  hundred  dollars 
exemption  allowed  by  statute.  Davis'  Estate,  2  Kulp,  84. 
^2,  It  seems,  that  a  claim  for  the  benefit  of  the  exemption  law 
is  too  late  where  the  fund  has  been  paid  into  court  by  the 
sheriff,  an  auditor  appointed,  and  the  audit  nearly  concluded. 
Gibbons  vs.  Gaffneyy  154  Pa.,  48.  73.  Goods  once  set  apart 
on  exemption  are  not  thereby  forever  released  from  levy ; 
exemption  must  be  again  claimed,  and  appraisement  made 
against  every  subsequent  execution.  Wilcox  vs.  Stark,  18 
Phila.,  325.  74.  A  debtor,  who  desires  to  have  the  benefit  of 
the  exemption  under  the  act  of  1849  must  claim  it ;  and  he 
waives  all  right  to  it  by  remaining  silent.  Dodson's  Appeal, 
25  Pa.,  232.  75.  In  a  judgment  note  containing  a  waiver  of 
the  three  hundred  dollar  exemption^  the  waiver  stands  upon 
no  higher  plane  than  the  rest  of  the  note.  One  who  has 
signed  such  a  note  can  depend  only  on  the  ground  that  his 
signature  was  obtained  by  fraud  or  mistake.  He  should  have 
examined  or  inquired  into  what  he  was  signing.  Adams  vs. 
Bachert,  83  Pa.,  524.  76.  A  claimant  under  the  exemption 
law  must  use  due  diligence.  He  must  see  to  it  that  actual 
notice  is  given  to  the  proper  party  within  the  proper  time. 
Bartow  vs.  Peters,  2  Luzerne  Law  Times,  71.  77 »  ^  defend- 
ant in  an  attachment  execution  is  not  bound  to  make  claim  to 
the  three  hundred  dollar  exemption  to  the  officer  serving  the 
attachment,  but  must  claim  it  at  the  term  to  which  the  suit 
is  returnable.  Bittenger's  Appeal,  76  Pa.,  105.  78.  It  is 
proper  for  the  defendant  to  claim  the  exemption  when  the 
attachment  is  served,  but  it  is  not  imperative.  He  may  claim 
it  when  he  appears,  and  before  plaintiff  has  taken  steps  to  his 
detriment  without  notice  of  the  claim.  The  claim  relates  only 
to  what  b  attached  in  the  hands  of  the  garnishee.     Landis  vs. 
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Lyon,  71  Pa.,  473.  79.  The  three  hundred  dollar  exemption 
act  of  April  9,  1849,  ^^  not  self-executing,  but  extends  a  privi- 
lege to  the  debtor  which  he  may  claim  or  waive,  is  operative 
only  on  his  demand,  and  his  exemption  thereunder  is  protected 
by  his  own  vigilance.  Harlan  vs.  Haines,  125  Pa*,  48. 
80.  If  a  defendant  fail  to  claim  his  exemption  during  the  term 
to  which  an  attachment  exeution  is  returnable,  he  will  be  held 
to  have  waived  the  privilege.  Ukrich  vs.  Gockley,  2  Pa, 
Dist,  350. 

VI.  Neglect  to  give  notice  of  claim.  The  plaint- 
iff in  an  execution  against  real  estate  is  entitled  to  notice 
through  the  record,  of  the  debtor's  claim  to  exemption.  A 
verbal  notice  to  the  sheriff,  not  communicated  by  him  to  the 
plaintiff,  or  acted  upon,  is  insufficient.  McCloskey  vs.  Moulder^ 
8  Pa.  County,  156. 

VII.  Neglect  to  grant  a  non-resident.  A  debtor 
who  is  not  a  resident  of  this  state,  is  not  entitled  to  claim  the 
benefit  of  the  exemption  act.  CollonCs  Appeal,  2  Penny- 
packer,  130. 

VIII.  Neglect  to  refuse,  i.  An  adult  child,  being  a 
married  woman,  if  dependent  upon  her  father,  is  entitled  to  the 
benefit  of  the  exemption  of  property  to  the  value  of  three 
hundred  dollars  out  of  her  deceased  father's  estate,  under  the 
act  of  April  14,  1851.  Armstrong's  Estate,  2  Chester  Co.,  476. 
2.  An  adult  child,  residing  with  her  father  at  the  time  of  his 
death,  as  a  member  of  his  family,  and  dependent  upon  him,  is 
entitled  to  retain  out  of  his  estate  the  three  hundred  dollars 
exemption  allowed  to  the  widow  and  child  of  a  decedent,  under 
the  Act  of  April  14,  185 1,  where  there  is  no  widow.  Barr*s 
Appeal,  I  Monaghan,  764.     3  Walker,  93. 

IX.  Neglect  of  sheriff.  If  a  defendent  in  an  execu- 
tion claim  the  benefit  of  the  exemption  law,  which  is  disre- 
garded by  the  sheriff,  who  condemns  and  sells  the  lands  levied 
upon,  the  debtor  has  no  right  to  any  portion  of  the  proceeds. 
His  only  remedy  is  against  the  sheriff.  Marks*  Appeal,  34 
Pa.,  36. 
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X.  Neglect  by  waiving,  i.  If  there  be  a  waiver  of 
exemption  in  any  judgment  discharged  by  a  sale,  the  waiver 
enures  to  the  benefit  of  all  the  judgments.  Jameson's  Estate, 
I  York  Record,  119.  2.  A  defendant  cannot  waive  the  bene- 
fit of  the  exemption  law,  if  the  result  be  to  give  a  junior  exe- 
cution creditor  a  preference  over  a  prior  levy  on  the  same  prop- 
erty. Knoll* s  Appeal,  30  Pittsburg  Journal,  53.  3.  A  waiver 
of  exemption  as  to  any  lien  will  enure  to  the  benefit  of  a  prior  lien. 
Lebanon  Valley  Bank  vs.  Shumaker,  10  Lancaster  Review,  52. 
4.  A  waiver  of  exemption  contained  in  an  earlier  judgment  does 
not  operate  in  favor  of  later  ones/as  a  waiver  in  a  later  judg- 
ment does  in  favor  of  earlier  ones.  McCowen  vs.  Eisenhuth,  2 
Pearson,  262.  5.  A  creditor,  whose  contract  contains  a  waiver 
of  exemption  from  execution  is  not  bound  to  insist  upon  it  for 
the  benefit  of  subsequent  creditors  who  have  none.  Fitler's 
Estate^  16  Fhila.,  282.  6.  A  waiver  of  exemption  in  favor  of 
one  creditor,  is  not,  ipso  facto,  a  fraud  on  others.  Smith  vs. 
Ackerman,  i  Luzerne  Law  Times,  89.  7.  A  waiver  of  the 
exemption  law  in  favor  of  junior  judgment  creditors,  gives 
them  no  preference  in  the  distribution  of  the  proceeds  of  the 
debtor's  real  estate,  over  prior  judgment  creditors  in  whose 
&vor  there  was  no  such  waiver.  Lauck's  Appeal,  44  Pa.,  395. 
8.  When  one  judgment  creditor  has  a  waiver  in  his  judgment, 
and  another  judgment  creditor  has  no  waiver,  the  creditor 
without  a  waiver  can  compel  the  creditor  with  a  waiver  to 
resort  first  to  the  exempted  property  for  payment  When  a 
creditor  has  access  to  two  funds,  equity  will  restrict  him  to 
that  fund  which  the  other  creditors  cannot  reach.  Kehler  vs. 
Miller,  i  Foster,  30.  9.  Where  there  are  two  executions  in 
the  hands  of  the  sheriff,  and  also  an  attachment,  the  defendant, 
having  waived  the  benefit  of  the  three  hundred  dollar  exemp- 
tion in  one  of  the  executions,  cannot  set  up  his  claim  to  the 
benefit  thereof  as  to  the  attachment.  Wiseman's  Appeal,  3 
Kulp,  283.  10.  A  defendant  cannot  waive  the  benefit  of  the 
exemption  law,  in  favor  of  a  junior  execution  creditor,  so  as  to 
give  him  a  preference  over  a  prior  levy  on  the  same  property. 
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It  is  a  privilege  to  the  debtor,  to  be  exercised  at  his  option, 
and  if  he  defeats  his  own  objects  by  the  manner  of  exercising 
it,  the  fault  or  the  folly  in  his  own.  The  law  will  not  tolerate 
him  in  such  case  in  the  indulgence  of  preferences,  and  allow 
him  to  thus  fevor  a  junior  lien  creditor.  We  refer  to  existing 
liens,  at  the  time  of  the  waiver,  and  not  to  the  effect  of  a  waiver 
in  the  bond  or  bill  of  one,  and  not  in  that  of  another  creditor. 
Garretfs  Appeal^  32  Pa.,  160.  1 1-  Where  the  testimony  of  the 
maker  and  subscribing  witness  of  a  judgment  note,  containing 
a  waiver  of  exemption,  shows  that  the  maker  intended  to  make 
a  plain  judgment  note,  and  was  told  it  was  such,  and  that  he 
is  an  illiterate  man,  the  waiver  of  exemption  may  be  stricken 
from  the  record  without  opening  the  judgment.  Brewing  Co. 
vs.  Keziah,  6  Kulp,  478. 

XL  Neglect  to  recognize  waiver.  The  widow  of  a 
decedent  is  entitled  to  three  hundred  dollars  out  of  the  pro- 
ceeds of  the  sale  of  the  real  estate  in  preference  to  a  judgment 
creditor  in  whose  &vor  the  husband  had  waived  the  benefit  of 
the  exemption.     Spencer's  Appeal,  4  Pittsburg  Journal,  693. 

XII.  Neglect  to  restrict  waiver.  If  there  be  a 
waiver  of  exemption  in  any  judgment  discharged  by  a  sheriff's 
sale,  the  waiver  enures  to  the  benefit  of  all  the  judgments. 
Jimison's  Appeal ,  i  Chester  Co.,  49,  57 1.  Taylor  vs.  Webb, 
2  Chester  Co.,  16. 

XIII.  Neglect  to  sustain  a  waiver.  Where  a  party 
assigned  for  the  benefit  of  creditors,  a  subsequent  judgment 
against  him  on  a  note  waiving  the  exemption  will  not  militate 
against  his  reservation  of  three  hundred  dollars  in  the  assign- 
ment. Waiver  must  be  asserted  by  execution  or  attachment 
against  the  reservation.     Myers'  Appeal,  78  Pa.,  452. 

Express  Companies. 

I.  Neglect  of  connecting  company.  A  transportation 
company  may  make  a  contract  for  carrying  beyond  their  line, 
and  is  responsible  for  the  carriage  of  goods  contracted.  BaUi- 
mare  Steamboat  Co,  vs.  Brown,  34  Pi.,  JJ. 
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II.  Neglect  to  deliver  goods,  i  .  Express  companies 
are  held  to  a  personal  delivery  either  at  the  residence  or  place 
of  business  of  the  consignee,  whereas  in  the  ordinary  railway 
transportation  of  goods  by  common  carriers  of  goods,  there 
is  no  obligation  after  the  goods  reach  their  destination,  but  to 
put  them  safely  in  warehouses.  American  Express  Co.  vs.  Robin^ 
son,  20  Pittsburg  Journal,  68.  72  Pa.,  74.  2.  Where  the 
agent  of  an  express  company  called  at  the  place  of  business 
of  the  plaintiff  below  during  business  hours  with  a  package,  and 
finding  the  office  closed,  left  a  notice  which  was  subsequently 
received  by  him,  and  then  returned  the  package  to  the  com- 
pany, by  whom  it  was  placed  in  a  fire-proof  safe,  he  had  per- 
formed his  whole  duty.  The  subsequent  removal  of  the  pack- 
age from  the  safe  by  a  watchman  of  the  company  during  the 
excitement  attendant  upon  a  fire,  and  its  loss,  will  not  render  the 
company  liable.  Howard  Express  Co.  vs.  Wells,  64  Pa.,  206. 
3.  The  valuations  of  goods  endorsed  on  the  bill  of 
lading  are  binding  on  the  parties.  Elkins  vs.  Empire 
Transportaium  Co,^  2  W.  N.,  403.  4.  Common  car- 
riers cannot  so  limit  their  liability  by  special  notice  or 
contract  as  to  relieve  themselves  of  the  consequences  of 
their  own  or  their  servants'  negligence.  If  an  express  com- 
pany fails  to  deliver  property  safely  at  its  destination,  the  burden 
is  on  it  to  prove  that  it  was  not  lost  or  injured  whilst  in  its 
custody.  Forwarders  are  not  insurers  as  common  carriers. 
They  are  liable  only  as  ordinary  bailees  for  hire.  An  express 
company  may  contract  in  writing  that  it  is  not  to  be  held  liable 
for  any  loss  or  damage  except  as  forwarders  only.  It  need 
not  show  when,  where,  or  by  whose  negligence  a  package  was 
lost  American  Express  Co.  vs.  Bank,  69  Pa.,  394.  5.  In 
the  absence  of  special  contract,  the  obligation  of  a  carrier  of 
goods  is  to  transport  them  by  the  usual  route  and  to  deliver 
them  within  a  reasonable  time.  He  need  not  use  extraordi- 
nary exertions  or  extra  expense  to  surmount  obstacles  caused 
by  an  act  of  Providence.  Empire  Co.  vs.  Wallace,  68  Pa., 
302.     6.  A  presumption  ofnegligence  on  the  part  of  an  express 
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company  arises  where  goods  shipped  by  the  company  are  lost 
in  its  hands  while  in  course  of  transportation.  An  express 
company  cannot,  by  special  contract  or  special  acceptance, 
limit  its  liability  for  loss  of  goods  resulting  from  the  negligence 
of  the  company  or  its  servants.  Grogan  vs.  Express  Co.^  1 14 
Pa.,  523.  7.  There  is  a  marked  distinction  between  the  duty 
which  express  companies  undertake  to  fulfil,  and  that  of 
ordinary  common  carriers  who  are  only  bound  in  general  to 
bring  the  goods  to  the  place  where  the  consignee  resides  vdth- 
out  leaving  them  at  his  door.  Endorsement  on  a  package  by 
the  company's  agent,  "  said  to  contain  1^300,"  is  evidence  of 
value,  in  a  suit  to  recover  its  loss.  Weil  vs.  Express  Co.,  7 
Phila.,  88.  8.  Express  companies  are  common  carriers  and 
are  generally  held  to  a  personal  delivery,  either  at  the  resi- 
dence or  place  of  business  of  the  consignee.  They  should 
carry  goods  to  their  destination  within  a  reasonable  time,  and 
deliver  them  as  soon  as  practicable  within  business  hours.  If 
the  goods  remain  in  the  express  office,  and  no  effort  is  made 
to  deliver  them,  and  no  notice  given  the  consignee  of  their 
arrival,  and  they  be  consumed  by  a  fire,  the  express  company 
is  liable.  Wiser  vs.  Allen,  92  Pa.,  323.  9.  Where  a  box 
improperly  directed,  was  delivered  to  a  company  for  transpor- 
tation and  safely  reached  its  destination,  but,  by  reason  of  the 
improper  direction,  was  delivered  to  the  wrong  party,  the  com- 
pany was  not  liable  for  the  loss.  Lake  Share  R,  R,  vs.  Hodapp, 
83  Pa.,  22.  10.  Where,  by  the  negligence  of  the  agents  of 
an  express  company,  an  architect's  plans  were  delivered  after 
the  time  specified,  and  too  late  to  prove  of  service,  held,  that 
the  measure  of  damages  in  an  action  against  the  carriers,  was 
not  the  value  of  the  time  and  labor  in  making  the  plans,  but 
the  value  of  the  plaintiff's  chance  of  obtaining  the  premium. 
In  the  absence  of  proof  of  any  probability  that  the  plaintiff 
would  have  obtained  the  premium,  had  his  plans  arrived  in 
due  time,  there  can  only  be  a  recovery  for  nominal  damages. 
Adafns  Express  Co,  vs.  Egbert,  36  Pa.,  360. 

III.  Neglect  to  protect  goods  from  fire.     A  condi- 
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tion  in  a  bill  of  lading  of  an  express  company  was,  that  it  saw 
not  to  be  liable  for  loss  by  fire  in  transit,  unless  from  gross 
negligence  of  the  company  or  its  servants.  It  is  not  evidence 
of  the  want  of  reasonable  and  ordinary  care,  for  an  express 
company  to  place  its  wooden  car  next  to  the  tender  and  engine 
whereby  through  a  crevice  in  the  door  sparks  might  pass  from 
an  engine  burning  wood.  Nor  was  it  negligence  to  permit 
the  messenger  at  the  time  to  ride  in  the  front  passenger  car. 
Negligence,  as  a  general  rule,  is  a  question  of  fact  for  the 
jury.     Adams  Express  Co,  vs.  Sharpless,  Jj  Pa.,  517. 

IV.  Neglect  to  assume  liability.  The  receipt  of  an 
express  company  limiting  its  liability  in  the  particular  case  to 
fifty  dollars,  limits  its  liability  to  that  figure,  whatever  may 
have  been  the  true  value  of  the  articles.  Newburger  vs. 
Howard's  Express^  6  Phila.,  174. 

V.  Neglect  to  receive  notice  of  loss.  A  contract 
that  an  express  company  should  not  in  any  event  be  liable  for 
any  loss  or  damage,  unless  the  claim  therefor  shall  be  pre- 
sented to  it  within  thirty  days  after  the  time  the  goods  should 
have  been  delivered,  is  reasonable  and  proper.  Weir  vs. 
Express  Co.,  15  Phila.,  355. 

VI.  Neglect  in  retaining  possession  of  goods.  A 
second  company  receiving  goods  at  the  end  of  a  first  com- 
pany's line,  is  not  chargeable  with  the  omission  of  the  first 
company  to  report  the  prepayment  of  freight,  and  is  entitled 
to  retain  possession  of  the  goods  until  it  can  inform  itself  of 
the  facts.     Union  Express  Co,  vs.  Sltoop,  5  W.  N.,  26. 

VII.  Neglect  to  provide  suitable  vehicles.  It  is  the 
duty  of  a  transportation  company  to  provide  a  vehicle  in  all 
respects  adapted  to  the  purposes  of  carriage,  and  so  con- 
structed as  to  encounter  the  ordinary  risks  of  transportation. 
When  any  merchandise  is  on  the  same  train  with  cars  loaded 
with  combustible  substance,  easily  ignited  by  sparks,  it  is  the 
special  duty  of  the  carrier  to  take  every  available  precaution 
against  the  spreading  of  fire,  should  it  occur.  A  simple 
measure  is  to  have  the  coupling  of  the  cars  in  such  order,  that 


664  '^^^    ^^^    OP    NEGLIGENCE 

Express  Companies — Cdniinued. 

any  car  can  be  easily  detached  from  the  others.  Empire  Trans- 
partation  Co,  vs.  Wamsutta  Oil  Co,,  63  Pa.,  14. 

VIIL  Neglect  to  limit  responsibility.  Common  car- 
rierSy  unless  as  limited  by  special  contract,  are  insurers  against 
all  accidents,  except  such  as  occur  by  act  of  God  or  public 
enemies.  A  carrier  by  special  agreement  may  limit  his  respon- 
sibility to  a  sum  proportioned  to  his  compensation  and  risk, 
and  this  contract  may  be  implied.  Elkins  vs.  TransportaHon 
Co,^  81X  Pa.,  315. 

IX.  Neglect  in  the  sale  op  unclaimed  packages. 
Under  the  act  of  December  14,  1863,  where  common  car- 
riers are  unable  to  find  the  address  of  the  owner  and  consignee 
of  goods  entrusted  to  them  for  transportation,  they  may  peti- 
tion the  court  for  an  order  of  sale.  If  the  property  be  per- 
ishable, the  order  may  be  obtained  from  a  justice  of  the  peace. 
Held,  that  this  order  did  not  protect  the  company  for  selling 
the  trunks  unopened  and  locked  and  without  exposing  the 
contents.     Adams  Express  Co.  vs.  Schlessinger,  75   Pa.,  246. 

2 1  Pittsburg  Journal,  1 79^ 
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Factors. 

I.  Neglect  in  transporting  goods.  Factors  and  con- 
signees are  responsible  only  for  negligence  or  fraud.  The 
liability  of  carriers  is  much  greater.  Harrington  vs.  McShane, 
2  W.,  446. 

II.  Neglect  of  instructions,  i  .  If  a  factor  sells  goods 
in  his  own  name,  without  the  buyer's  knowledge  of  the 
capacity  in  which  he  is  acting,  the  owner  may  sue  for  the 
goods  in  his  own  name  ;  but  the  purchaser  may  set  off  a  debt 
due  to  him  from  the  factor.  Parker  vs.  Donaldson,  2 
W.  ft  S.y  9.     2.  A  consignment  of  goods  to  a  factor  for  sale. 
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without  special  instructions  and  without  limit  as  to  price,  con- 
fers upon  him  the  right  to  exercise  his  own  best  judgment  in 
the  sale,  and  he  is  not  bound  to  write  for  instructions,  nor, 
having  written,  to  await  a   reply.       Conway  vs.  Lewis ^   120 

Pa.,  215. 

III.  Neglect  in  appropriating  note.  Where  a  factor 
accepts  a  promissory  note  in  payment  of  goods  sold,  and 
instead  of  transmitting  it  to  his  principal,  takes  it  in  his  own 
name  and  has  it  discounted,  he  is  liable  for  its  iace  value. 
Porter  vs.  Zeidnger,  30  Pittsbtirg  Journal,  4. 

IV.  Neglect  to  remit  moneys.  A  factor  is  bound  to 
promptly  remit  to  his  principal  moneys  received  from  sales  of 
consigned  goods,  and  is  liable  for  a  loss  arising  from  his  neglect 
to  keep  his  principal  informed  of  matters  material  to  his  inter- 
ests. The  onus  of  proving  the  actual  loss  falls  on  the  factor, 
where  the  liability  of  the  factor  is  shown.  The  factor  should 
not  wait  until  the  entire  consignment  be  sold,  before  commenc- 
ing to  remit,  unless  so  agreed,  and  if  without  instructions  or 
consent  he  takes  notes  for  the  debt,  and  includes  in  the.  note  a 
debt  due  to  himself,  he  makes  such  debt  his  own  by  blending 
the  moneys.     Brown  vs.  Arrott^  6  W.  ft  S.,  402. 

Factories. 

Neglect,  by  noise  op  machinery.  Where  a  lawful 
business  is  carried  on  at  unreasonable  hours  to  the  annoyance 
and  discomfort  of  neighbors,  until  it  becomes  a  nuisance, 
equity  will  interfere  by  injunction  to  restrain  it.  Dennis  vs. 
Eckhardt,  3  Grant,  390. 

False  Pretences. 

I.  Neglect  in  charging.  A  false  pretence,  to  be  within 
the  statute,  must  be  the  assertion  of  an  existing  &ct,  not  a 
promise  to  perform  some  act  in  the  future.     Comm.  vs.  Moore^ 

I  Delaware  Co.,  212. 

II.  Neglect  in  settling.  A  prosecution  for  obtaining 
money  on  false  pretences  may  be  settled.     Such  settlement 
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may  be  a  valid  consideration  for  a  promissory  note.     Geier  vs. 

Shade,  3  Lancaster  Review,  248. 

III.  Neglect  in  indictment.  An  indictment  for  obtain- 
ing money  by  false  pretences,  which  does  not  show  what  the 
pretences  were,  may  be  quashed.  Camm,  vs.  Rosenberg, 
Lehigh  Valley,  Rep.,  181. 

IV.  Neglect  in  allegations.  An  indictment  for 
obtaining  goods  by  ialse  pretences  must  state  the  goods  to  be 
the  property  of  some  person  named,  and  an  omission  of  such 
allegation  renders  the  indictment  incurably  defective.  Camm. 
vs.  Graham,  3  Kulp,  289. 

V.  Neglect  to  prove,  i.  False  representation  must 
relate  to  existing  facts,  and  not  to  future  performance,  and  a 
party  has  no  right  to  complain,  unless  he  parted  with  his 
property  on  the  faith  of  such  representations.  Cluffws.  Gun- 
niss,  17  Phila.,  323.  2.  A  mere  naked  lie  is  not  a  false  pre- 
tence. There  must  be  false  representations  of  the  ownership 
of  property.  Comm  vs.  Barker,  8  Phila.,  613.  3.  In  a 
prosecution  for  false  pretences  the  commonwealth  must  prove: 
(i)  That  the  defendant  made  the  representations  alleged 
(2)  That  at  the  time  of  making  them  the  defendant  knew  they 
were  false.  (3)  That  the  defendant  made  the  representations 
with  intent  to  defraud.  (4)  That  in  pursuance  thereof  he 
obtained  the  moneys  or  property  described.  Camm.  vs. 
Alsop,  I  Brewster,  328.  6  Phila.,  373.  4.  It  is  not  an 
indictable  offence  to  obtain  further  time  for  the  payment  of 
a  pre-existing  debt,  by  a  false  statement  that  the  person  indebted 
has  owing  to  him  money  which  he  expects  shortly  to  realize. 
Comm  vs.  Chambers,  2  Chester  Co.,  63.  5.  The  false  pretence 
contemplated  by  the  act  of  July  12,  1842,  is  the  assertion  that 
some  fact  existed,  which,  if  true,  would  be  entitled  to  credit, 
and  from  its  very  nature  calculated  to  impose  on  a  man  exer- 
cising common  prudence  and  foresight,  and  is  the  ground  upon 
which  the  credit  was  given.  It  is  not  every  false  promise  or 
statement  made  by  a  man  with  a  view  of  fraudulently  obtain- 
ing the  property  of  another,  which  negessarily  makes  it  a  false 
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pretence  within  the  act.  Where  the  pretence  is  absurd  or 
irrational,  and  easily  detected,  it  is  not  within  the  act. 
Camm.  vs.  Hickey,  i  Clark,  436.  Comm,  vs.  Hutchinson^ 
Idem^  302.  6.  A  false  allegation  of  property,  of  such 
nature  as  to  be  calculated  to  impose  upon  the 
party*  whom  it  is  designed  to  defraud,  is  a  false  pretence 
under  the  statue,  though  it  amounts  to  little 'more  than  a 
naked  lie.  Comm  vs.  Pouison,  4  Clark,  272.  7.  The  term 
fidse  pretence  is  of  great  latitude,  and  may  be  made  to  embrace 
any  &lse  representation  made  by  a  party  fraudulently  obtaining 
property  from  another.  When  the  pretence  is  absurd  or 
irrational  or  easily  detected,  it  is  not  such  a  pretence  as  is 
within  the  meaning  of  the  act.  Where  the  promise  of  one, 
who  obtains  a  credit  thereby,  is  for  a  future  act,  the  case  does 
not  come  within  the  meaning  of  the  law.  The  false  pretence 
must  be  such  as  is  calculated  to  deceive  a  man  exercising  com- 
mon prudence  and  caution  in  the  aflairs  of  life,  and  the  credit 
must  be  given  on  the  pretence.  Much  must  depend  upon  the 
character  of  the  pretence  used  in  the  statements  made  which 
procured  the  credit.  Our  courts  have  extended  the  construc- 
tion of  the  act  of  1842  beyond  former  decisions.  The  &lse 
pretence  need  not  be  in  words.  Comm.  vs.  Hutchinson^  2  Par- 
^01^ f  313.  Comm.  vs.  Hickey,  Idem,  323.  Comm.  vs.  Poulson, 
Idem^  332.  Comm.  vs.  Daniels,  Idem,  338.  8.  To  constitute 
the  offence  of  obtaining  money  by  false  pretences,  there  must 
co-exist  in  the  transaction,  (i)  The  fake  pretence  or  means  of 
deception  intended  to  mislead ;  (2)  The  obtaining  thereby  of 
money ;  and  (3)  The  present  intent  of  the  person  to  cheat  and 
defraud  the  party  of  his  money.  Comm.  vs.  Pugk,  i  Lancas- 
ter Bar,  No.  2. 

Father. 

Neglect,  resulting  in  injury  to  child.  Where  a 
&ther  sues  for  damages  resulting  from  an  injury  to  his  child, 
he  can  only  recover  compensatory  damages,  to  be  measured 
by  the  loss  of  the  child's  services  and  his  expenses  in  nursing 
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and  curing  him  ;  he  cannot  recover  for  his  lacerated  feelings  or 

disappointed  hopes.     Penna.  R.  R.  vs.  Kelly,  31  Pa.,  372. 

Fees. 

I.  Neglect  BY  CHARGING,  i.  Where  officials  are  alloted 
fees  by  statute,  such  fees  are  a  full  compensation  for  their  ser- 
vices. Forton  vs.  Cumberland  Co.,  1 1  Pa,  County,  3 16.  2.  If 
any  public  officer  exacts  illegal  fees  he  does  so  at  his  peril, 
and  every  remedy,  civil  and  criminal,  should  be  enforced  against 
him.  Grand  Jury,  In  re,  9  Montgomery  Co.,  I2i.  3.  A 
prothonotary  can  only  charge  for  items  allowed  by  the  fee 
bill ;  other  items  of  service  must  be  performed  without  charge. 
Clark  vs.  Barber,  2  Luzerne  Law  Times,  6i.  Somntersvs. 
Lackawanna,  Idem,  189. 

n.  Neglect  by  excessive  charge.  The  penalty  pro- 
vided by  the  fee  bill  of  March  28,  18 14,  upon  any  officer 
taking  excessive  fees,  cannot  be  imposed  upon  officers  who 
have  no  right  to  charge  fees  of  any  kind.  Garber  vs.  Conner, 
98  Pa.,  551. 

Feigned  Issue. 

I.  Neglect  to  try.  In  a  feigned  issue,  the  defendant 
may  insist  on  the  ordinary  rules  of  forcing  the  plaintiff  to  trial, 
and  may  non-suit  him  for  not  trying.  If  the  plaintiff  vexa- 
tiously  delay  the  trial,  the  court  may  direct  the  matter  in  issue 
to  be  taken  pro  confesso,  against  the  plaintiff.  Minium  vs. 
Hoig,  34  Pa.,  396. 

II.  Neglect  in  the  trial.  A  feigned  issue  is  to  deter- 
mine disputed  facts,  not  mixed  questions  of  law  and  fact 
The  court  should  send  the  facts  to  a  jury  and  retain  the  law 
for  its  own  decision.     Landis  vs.  Lyon,  71  Pa.,  473. 

Felonies. 

Neglect  in  the  sentence.  In  capital  felonies,  it  must 
appear  by  the  record  that  the  prisoner  was  present  at  the  trial, 
verdict  and  sentence ;  his  presence  cannot  be  presumed.    The 
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sentence  is  erroneous,  unless  the  record  shows  that  the  pris- 
oner was  present  when  the  jury  was  sworn  and  the  verdict 
rendered,  or  that  he  was  asked  if  he  had  anything  to  say 
why  judgment  should  not  be  pronounced  against  him. 
Dougherty  vs.  Comm,^  69  Pa.,  286. 

Feme  Sole  Trader. 

I.  Neglect  to  act.  A  married  woman  is  not  liable  for 
debts  as  ^feme  sole  trader,  unless  she  has  engaged  in  some 
business,  pursued  by  her  for  a  livelihood.  Raffensparger  vs. 
Bender^  2  York  Record,  39. 

II.  Neglect  of  liability.  Although  a  husband,  from 
drunkenness,  profligacy,  or  other  cause,  may  have  neglected 
and  refused  to  provide  for  his  wife,  she  is  not  liable  as  z.feme 
sole  trader,  unless  she  is  engaged  in  some  employment  for  a 
livelihood.     EichoUz  vs.  McCaughey,  i  Chester  Co.,  185. 

III.  Neglect  to  obtain  decree  of  court,  i.  Under 
the  act  of  May  5,  1855,  it  is  not  necessary  that  there  should 
be  a  decree  that  a  wife  is  to  be  regarded  as  a  feme  sole  trader, 
to  enable  her  to  hold  property  under  the  circumstances  men- 
tioned in  the  act.  Black  v^,  Tricker^  59  Pa.,  13.  2.  Under 
the  act  of  May  5,  1855,  it  is  not  necessary  that  there  should 
be  a  decree  of  any  court  that  the  wife  is  to  be  regarded  as  a 
feme  sole  trader  to  entitle  her  to  accumulate  and  hold  property 
against  her  husband  and  his  creditors.  The  right  results  from 
proof  that  she  has  been  thrown  upon  her  own  resources  for 
support,  and  that  her  husband  has  deserted  her  or  neglected 
to  provide  for  her  for  any  cause.  Conley  vs.  Bentley,  87  Pa., 
40.  King  vs.  Thompson,  Idem,  365.  3.  Under  the  act  of 
May  4,  1855,  for  certain  causes  a  wife  shall  have  all  the  rights 
of  a  feme  sole  trader  which  were  given  her  under  the  act  of 
1718.  This  occurs,  whenever  her  husband  from  drunkenness, 
profligacy  or  other  cause  shall  neglect  or  refuse  to  provide  for 
her  or  shall  desert  her.  It  declares  her  property,  however 
acquired,  shall  be  subject  to  her  free  and  absolute  disposal 
without  interference  by  her  husband,  and  in  case  of  her  intes- 
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tacy  it  shall  go  to  her  next  of  kin,  as  if  he  were  previously 
dead.  Duquesne  Savings  Bank's  Appeal^  96  Pa.,  305. 
4.  A  married  woman,  who  is  deserted  by  her  husband  and 
engagesin  business  cannot  be  held  liable  as  ^feme  soU  trader, 
unless  she  has  been  so  decreed.  Hentz  vs.  Gausan^  24  Pitts- 
burg Journal,  87.  5.  A  decree  is  not  essential  to  the  enjoy- 
ment by  a  married  woman  of  the  privileges  conferred  by  the 
feme  sole  trader  acts  of  1718  and  1835.  McManegal  vs. 
Feaikerston,  3  Kulp,  507.  6.  Under  the  act  of  May  4,  1855, 
where  the  husband  lives  with  but  n^lects  or  refuses  to  provide 
for  his  wife,  and  she  carries  on  business  on  her  own  account 
apart  from  her  husband,  she  can  be  sued  for  goods  purchased 
as  difeme  sole  trader  without  a  decree  declaring  her  to  be  such ; 
so,  also,  if  she  is  deserted  by  her  husband.  Orrell  vs.  Van 
Gorder,  i  Kulp,  287.  Moore  vs.  WkUtaker,  Idem,  217. 
28  Pittsburg  Journal,  143.  10  Luzerne  Register,  36. 
ID  Idem,  20. 

IV.  Neglect  to  notify  husband  of  proceedings. 
Under  the  act  of  May  4,  1855,  notice  should  be  given  the 
husband.     Wheelock's  Appeal^  2  W.  N.,  503. 

V.  Neglect  to  join  husband  in  suit  or  contract. 
I.  A  feme  sole  trader  under  the  act  of  May  4,  1835,  may 
contract  for  the  sale  of  real  estate  without  a  separate  acknowl- 
edgement or  the  joinder  of  her  husband  therein,  and  a  married 
woman  who  has  applied  for  the  benefits  of  the  act  of  April  3, 
1872,  may  contract  as  if  she  were  difeme  sole,  and  may  be  sued 
thereon  without  joining  her  husband.  Bmn^s  Appeal,  loi 
Pa.,  371.  Bovard  vs.  Kettering,  Idem,  181.  2.  Where 
a  married  woman  lives  apart  from  her  husband,  and  has  been 
decreed,  and  actually  is,  a  feme  sole  trader,  suit  may  be  main- 
tained against  her  alone  for  an  indebtedness  contracted  by  her 
in  the  repair  and  improvement  of  her  separate  real  estate. 
Wtstemitg  vs.  Porter,  86  Pa.,  35. 

VI.  Neglect  to  join  husband  in  deed.  A  married 
woman,  who  has  been  deserted  by  her  husband  and  decreed 
9^  feme  sole  trader  under  the  act  of  May  14, 1855,  may  convey. 
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without  her  husband  joining  in  the  deed,  a  good  title  to  her 
separate  real  estate  free  from  her  husband's  subsequent  claim 
as  tenant  by  the  curtesy.     Moninger  vs.  Ritner,  104  Pa.,  298. 

Fences. 

I.  Neglect  OF  ADJOINING  PROPERTY  OWNER.  To  require 
adjoining  property  owners  to  contribute  to  the  erection  and 
maintenance  of  a  partition  fence,  it  is  necessary  that  it  shall 
constitute  a  part  of  each  owner's  enclosure.  Whyte  vs.  East 
WhiUlandy  2  Chester  Co.,  219.  Loeb  vs.  Nissley,  5  Lancaster 
Bar,  No.  51. 

II.  Neglect  to  erect,  i.  The  owner  of  improved  land, 
who  leaves  it  without  a  fence,  cannot  recover  for  the  inadvert- 
ent trespass  of  a  neighbor's  cattle.  Keeping  up  a  partition 
fiaice  being  a  common  duty,  the  parties  may  waive  it.  Milli" 
ganws.  W>Ai«^^r,  68  Pa.,  235.  Gregg  ws.  Gregg,  55  Pa., 
227.  Race  vs.  Snyder,  5  Lancaster  Bar,  No.  4.  2.  A  rail- 
road company  is  not  bound  to  make  fences  along  its  track, 
unless  required  by  its  charter.  The  act  of  April  13,  1868, 
requiring  such  companies  within  Erie  county  to  rebuild  fences 
destroyed  by  fire  from  their  trains,  is  constitutional.  Penna. 
R.  R.  vs.  Riblet,  66  Pa.,  164.  3.  A  fence  should  be  such  as 
farmers  of  practical  experience  would  consider  as  sufficient  to 
protect  crops  from  injury  by  orderly  cattle.  With  such  suf- 
ficient fence,  an  action  can  be  maintained  for  injury  done  to 
crop  by  roving  cattle.  Race  vs.  Snyder,  2  Luzerne  Register, 
143.  Parry's  Appeal,  14  Lancaster  Bar,  21.  4.  Where 
there  is  only  a  line  between  the  lands  of  parties,  each  has  a 
right  to  insist  upon  a  common  partition  fence  along  it.  Rangier 
vs.  McCreight,  27  Pa.,  95.  5.  The  owner  of  excursion  grounds 
is  not  bound  to  enclose  them  with  more  then  an  ordinary 
fence.  Wright  vs.  R.  R,,  1  Delaware  Co.,  179.  6.  There  is 
no  obligation  upon  the  owner  of  a  vacant  lot  to  fence  it,  so  far 
as  his  duty  to  passers-by  is  concerned.  Nor  need  he  erect  a 
fence  around  a  well  or  excavation  situate  on  his  lot  at  such  a 
distance  &"om  the  highway,  that  none  but  a  trespasser  could 
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probably  be  injured  by  felling  into  it.    Gillespie  vs.  McGcwan^ 

100  Pa.|  144. 

III.  Neglect  in  constructing,  i.  The  construction  of 
a  barbed  wire  fence,  in  a  populous  locality,  is  a  nuisance  which 
the  borough  can  abate.  Bower  vs.  WatsonUnvn^  i  Pa.  Dist., 
1 16.  2  Identf  150.  2.  An  ordinance  of  Philadelphia  declares 
it  a  nuisance  to  maintain  any  cellar  door,  porch  or  steps 
extending  more  than  four  and  a  half  feet  into  any  footway  of 
any  street  of  the  width  of  fifty  feet  or  upwards.  The  occupant 
of  a  house  on  a  public  street  erected  a  fence  enclosing  the 
front  steps,  and  having  a  door  therein  which,  when  wide  open, 
extended  ten  inches  beyond  this  limit.  A  passer-by  was 
injured  by  the  sudden  opening  of  the  door  of  the  fence^  but 
as  the  fence  and  door  were  not  erected  by  the  owner  of  the 
property,  nor  by  any  agent  or  servant  in  his  employ,  he  was 
held  not  to  be  liable  for  the  injury,  the  doctrine  of  respondeat 
superior  not  applying  in  such  case.  Eisenbrey  vs.  Penna,  Co., 
141  Pa.,  566.  Kelleyws.  Bennett,  132  Pa.,  218.  3.  Where 
stock  was  placed  with  an  agister,  the  owner  cannot  recover 
against  an  adjoining  property  owner  for  injuries  to  the 
stock  caused  by  a  barbed  wire  fence  erected  with  the 
consent  of  the  agister.  It  is  implied  in  such  consent,  that 
the  fence  will  be  properly  constructed  so  as  to  reasonably 
guard  against  accidents.  Pint  vs.  Griffith,  3  Pa.  County,  177. 
4.  A  property  owner  having  property  abutting  upon  a  turn- 
pike, cannot  be  barred  of  access  to  the  public  road  by  the  erec- 
tion of  a  fence  by  the  turnpike  company,  the  erection  of  which 
was  not  necessary  to  the  protection  of  travellers.  Satd  vs. 
Turnpike  Co,,  3  W.  N.,  270.  5.  One  of  two  adjoining  owners 
of  land  is  not  bound  to  put  his  fence  on  the  line  unless  he 
occupies  up  to  it.  He  may  set  his  fence  in  on  his  own  land, 
and  throw  open  to  the  public  the  land  between  his  line  and  the 
fence,  and  thus  be  relieved  from  assisting  to  maintain  a  line 
fence.  But  he  may  not  remove  any  portion  of  a  line  fence 
which  had  been  previously  erected.     A  line  fence  is  common 
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property,  and  neither  party  can  remove  it  without  the  consent 

of  the  other.     Smith  vs.  Johnson,  76  Pa.,  191. 

IV.  Neglect  in  maintaining.  An  iron  fence  extending 
three  feet  into  the  sidewalk  surmounted  by  sharp  arrow  head 
points,  is  a  nuisance,  for  the  sufferance  of  which  a  city  is 
liable.     Zieglervs.  Philadelphia,  19  Phila.,  400. 

V.  Neglect  to  contribute  to  erection.  Under  the 
act  of  March  1 1,  1842,  relating  to  line  fences,  the  cost  of  a 
division  fence  betweeen  farms  belonging  to  two  parties,  must 
be  proportionately  divided.  Fence  viewers  may  decide  as  to 
the  erection.     Odenwelder  vs.   Frankenfeld,   153    Pa.,    526. 

VI.  Neglect  to  repair.  A  partition  fence  having  been 
destroyed  by  a  flood,  either  party  may  recede  from  t|ie  former 
line,  and  erect  a  fence  on  his  own  land,  leaving  the  intervening 
space  open ;  in  which  case  he  is  not  bound  to  maintain  the 
former  fence.  Wherever  persons  use  a  common  fence  each  is 
bound  to  pay  a  moiety  of  the  cost  of  its  erection,  and  each  is 
bound  to  maintain  it.  Each  party  may  abandon  the  partition 
fence,  and  build  a  new  one  within  the  boundary  of  his  own 
land.  He  cannot  remove  the  partition  fence  to  his  neighbor's 
injury,  but  he  can  yield  all  his  right  to  it  by  building  a  new 
fence  on  his  own  land.  Painter  vs.  Reece,  2  Pa«,  126. 
Dysart  vs.  Leeds,  2  Pa.,  488. 

VII.  Neglect  by  removal,  i.  Owners  of  adjoining 
lands  with  a  division  fence  between  them,  built  one-half  by 
each,  and  established  for  more  than  twenty-one  years,  have 
not  such  an  ownership  as  will  justify  one  of  them  in  removing 
his  portion  against  the  consent  of  the  other  party.  Stover  vs. 
Hunsicker,  47  Pa.,  514.  SnyderUrum  vs.  Klase,  North- 
umberland News,  135.  2.  One  who  erects  a  fence  which 
becomes  by  adoption  a  partition  fence,  cannot  wantonly  tear  it 
down,  but  a  fence  wholly  on  the  property  of  the  one  who 
erects  it  does  not  become  a  line  fence,  and  the  owner 
can  tear  it  down  at  pleasure.  Comm.  vs.  Lofi,  4  C.  P. 
Reporter,  62. 

48 
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Neglect  of  ferryman.  Where  by  the  negligence  of 
the  ferry-man  in  not  placing  a  &ll-board  on  the  boat,  horses 
fall  overboard  and  are  drowned,  the  bailee  of  the  horses  is  a 
competent  witness  for  the  owner.  Smith  vs.  Seward^  3 
Pa.,  342. 

Fines. 

Neglect  to  pay.  i  .  No  discharge  can  be  made  under 
the  act  of  1883,  unless  the  defendant  has  served  an  imprison- 
ment of  thirty  days  when  he  is  confined  for  costs  and  fine 
under  fifteen  dollars,  and  three  months  where  the  fine  is  over 
fifteen    dollars.     Comm.  vs.  Cole,  13  Luzerne    Register,  215. 

2.  A  party  confined  in  jail  for  a  fine,  not  exceeding  fifteen 
dollars,  exclusive  of  costs,  after  he  has  been  confined  for  thirty 
days,  shall  be  discharged  both  as  to  fine  and  costs,  under  the 
act  of  June,  1836.     Coinm.  vs.   Curren,  2  Chester  Co.,  393. 

3.  A  criminal  sentenced  to  pay  a  fine  must  have  been  in 
actual  confinement  three  months  before  he  can  be  discharged 
under  the  insolvent  law.  Comm.  vs.  Superintendent,  7  Phila., 
75.  4.  A  defendant,  sentenced  to  pay  a  fine  and  costs,  cannot 
apply  for  a  discharge  under  the  insolvent  laws  until  after  he 
has  been  in  actual  confinement  for  three  months.  But  where 
a  party  has  been  sentenced  to  pay  costs  only,  he  may  apply  at 
once  for  a  discharge  under  the  insolvent  laws.  But  if  the  fine 
is  under  fifteen  dollars,  he  may  be  discharged  from  con- 
finement after  fifteen  days.  A  prisoner  sentenced  to  fine  and 
imprisonment,  cannot  make  his  application  for  a  discharge 
under  the  insolvent  laws  immediately  after  his  term  of  imprison- 
ment is  over.  Sullivan,  In  re,  3  Kulp,  6.  Huntsinger,  In  re. 
Idem,  142.  5.  A  person  sentenced  to  pay  a  fine  not  exceed- 
ing fifteen  dollars,  or  to  pay  such  fine  and  costs,  or  to  pay  costs 
alone,  is  entitled  to  a  release  after  a  confinement  of  thirty  days. 
Beyond  that  sum,  he  can  only  be  released  under  the  insolvent 
law,  and  cannot  make  the  application  until  he  has  been  in  con- 
finement for  three  months.  Comm.  vs.  Trout,  2  Lancaster 
Review,  124.     6.  An  application  for  the  benefit  of  the  insolv- 
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ent  law,  by  one  who  is  in  prison  for  non-payment  of  a  fine,  is 
not  entitled  to  a  discharge  until  he  shall  have  remained  there 
for  three  months.     Woods ^  In  re,  i  Pittsburg,  17. 

Fire-arms. 

Neglect  in  using.  In  an  action  to  recover  damages  for 
personal  injury  resulting  from  the  firing  of  a  shotgun  in  the 
hands  of  one  of  a  hunting  party,  it  is  a  question  of  fact  for 
the  jury  to  determine,  whether  a  proper  degree  of  care  was 
exercised.  McCleary  vs.  Frantz,  160  Pa.,  535.  Brunner  vs. 
Telegraph  Co,,  Idem,  300. 

Fire  Department. 

Neglect  of  fireman,  i  .  It  was  held  to  be  negligence 
at  a  fire,  for  the  members  of  the  fire  patrol  to  hurl  goods  from 
the  upper  stories  of  the  burning  building  to  the  pavement 
below.  In  this  case,  a  pedestrian  was  killed  by  being  struck 
on  the  head  by  some  tarpaulins  hurled  from  the  fourth  story 
of  a  warehouse.  Boyd  ws.  Ins.  Patrol,  j  13  Pa.,  326.  2.  The 
Fire  Insurance  Patrol,  of  Philadelphia,  being  supported  by  vol- 
untary contributions  of  fire  insurance  companies,  making  and 
dividing  no  profits  or  dividends,  and  in  saving  property  mak- 
ing no  distinction  between  property  insured  and  not  insured,  is 
a  public  charity  and  not  liable  for  the  negligence  of  its 
employees.  Fire  Insura?tce  Patrol  vs.  Boyd,  120  Pa.,  624. 
3.  Where  a  city  is  authorized  to  establish  a  fire  department, 
and  where  the  plaintiff  was  run  .over  and  injured  by  a  hose 
carriage  driven  carelessly  along  the  highway,  the  city  could 
not  be  held  responsible.  Freeman  vs.  PliUadelphia,  7  W.  N., 
45.  4.  It  is  not  an  act  of  negligence  in  the  city  in  the  con- 
struction of  a  fire  engine  house,  to  arrange  that  its  doors  shall 
swing  outwardly,  so  that  when  open  they  extend  half  way 
across  the  sidewalk,  and  the  city  is  not  responsible  for  the  act 
of  a  fireman  suddenly  and  violently  opening  such  doors  to  the 
injury  of  a  party  on  the  sidewalk.  Kies  vs.  Erie  City,  135 
Pa.,  144.     5.  If,  however,  reasonable  care  on  the  part  of  the 
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firemen  when  opening  the  door  would  have  prevented  the 
accident,  the  city  is  npt  answerable.  Kies  vs.  .fiw,  36  W.  F., 
426.  169  Pa.,  598.  6.  The  city  of  Philadelphia  is  not  liable 
for  misfeasance  or  nonfeasance  of  a  member  of  the  fire  depart- 
ment. Members  of  that  department  are  public  officers  and 
not  servants  or  agents  of  the  city.  Freeman  vs.  Philadelphia^ 
13  Phila.,  154.  Knight  vs.  Philadelphia,  16  Phila.,  56. 
Rosenbarry  vs.  Philadelphia,  7  W.  N.,  558. 

Fire  Escape. 

I.  Neglect  to  erect,  i.  The  act  does  not  require 
fire  escapes  to  be  erected  on  buildings  used  wholly  for  mer- 
cantile purposes,  which  are  not  shops  or  factories.  Fire 
Escapes,  In  re,  2  Pa.  Dist.,  819.  2.  The  term  "  owner"  in  the 
act  of  June  1 1,  1879,  relating  to  the  erection  of  fire-escapes 
upon  certain  buildings,  must  be  held  to  mean  that  person 
who  can  legally  comply  with  the  terms  of  the  act.  As 
between  lessor  and  lessee,  the  latter  is  the  owner  intended  by 
the  act  Moeller  vs.  Harvey,  16  Phila.,  66.  3.  The  act  of 
June  II,  1879,  provides  that  every  building  in  the  state  used 
as  a  school  or  college,  as  a  hospital  or  asylum,  as  a  hotel, 
store  house  or  factory  and  every  tenement  house,  when  any 
of  such  buildings  are  three  or  more  stories  in  height,  shall  be 
provided  with  a  permanent,  safe,  external  means  of  escape 
therefrom  in  case  of  fire.  The  owner  in  possession  of  the 
property,  without  regard  to  the  quantity  or  duration  of  his 
estate,  is  the  party  who  must  erect  this  fire-escape.  If  he  is 
the  lessee  of  the  building  then  he  is  the  tenant  in  possession, 
and  for  all  practical  purposes  is  the  owner  to  the  end  of  his 
term.  Schott  vs.  Harvey,  105  Pa.,  228.  4.  The  factory 
inspector  should  proceed  against  the  owner  of  buildings  not 
properly  supplied  with  fire-escapes,  and  not  against  the  tenants. 
Fire-escapes,  In  re,  12  Pa.  County,  525.  5.  Upon  an  indict- 
ment for  not  providing  sufficient  fire-escapes,  the  certificate  of 
approval  of  the  department  of  public  safety  is  a  full  defence. 
Camm,  vs.  Entsley,  5  Pa.  County*  476. 


IN    PENNSYLVANIA  677 

Fire  Escape — Continued. 

II.  Neglect  in  construction,  i.  The  owner  of  a  fac- 
tory, whose  duty  it  is  under  the  act  of  June  ii,  1879,  to  erect 
a  fire-escape  is  he  who  is  in  the  actual  possession  and  occu- 
pancy of  the  premises,  who  places  the  operatives  in  a  position 
of  danger.  If  a  tenant  is  in  possession  under  a  lease,  the 
tenant  and  not  the  landlord  is  liable  under  the  act.  The 
means  provided  are  not  required  to  be  the  very  safest  which 
could  be  devised,  but  they  must  be  such  as  in  the  judgment 
of  ordinarily  prudent  men  are  safe.  The  safety  may,  in  some 
cases,  depend  upon  the  location.  Keely  vs.  O' Conner ^  106 
?a.,  321.  2.  The  acts  of  June  11,  1879,  and  of  June  3, 1885, 
prescribe  the  nature  and  mode  of  construction  of  an  external 
fire-esc£q>e,  but  do  not  prohibit  a  party  erecting  a  different 
device,  subject  to  the  inspection  and  approval  of  the  consti- 
tuted authorities.     SewaUvs.  Moore,  166  Pa.,  570. 


Insurance. 

I.  Neglect  to  effect.  A  suit  cannot  be  maintained 
against  a  person  merely  for  undertaking  to  get  a  property 
insured,  where  he  was  paid  nothing,  and  where  the  premium 
was  not  paid.  Fraue?Ukal  vs.  Derr,  32  Pittsburg  Jour- 
nal, 174. 

II#  Neglect  of  agent,  i.  The  fraud  or  mistake  of 
an  insurance  agent  within  the  scope  of  his  authority  will  not 
enable  his  principal  to  avoid  a  contract  of  insurance  to  the 
injury  of  the  insured  who  acted  in  good  faith,  and  the  acts 
and  declarations  of  the  agent  may  be  proved  by  parol,  not- 
withstanding it  is  provided  in  the  policy,  that  the  description 
of  the  property  shall  be  a  part  of  the  contract  Bowling  vs. 
Ins,  Co.^  168  Pa.,  234.  2.  Where  an  agent  of  an  insurance 
company  incorrectly  reported  facts  concerning  the  premises 
insured,  and  misquoted  the  answers  of  the  insured,  as  to  the 
construction  of  the  chimneys,  the  existence  of  Ares  in  the  past, 
and  the  present  title  to  the  property,  and  as  the  result  of  such 
erroneous  report  a  policy  was  issued,  the  company  will  be  held 
to  the  contract    Eilenberger  vs.  Ins.  Co. ,  89  Pa. ,  464.    3 .  An 
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agreement  by  an  insurance  agent  with  a  customer  to  effect 
insurance  on  his  property,  is  not  a  contract  for  the  breach  of 
which  an  action  will  lie.  It  is  nudum  pactum.  Frauenihal 
vs.  Derr,  13  W.  N.,  485.  4.  Where  the  insured  gave  true 
answers  to  the  questions  asked  him  by  the  agent  of  an  insur- 
ance company,  but  the  agent  wrote  down  other  answers  than 
those  so  given  to  him,  and  the  insured  signed  the  application 
in  ignorance  of  this  fact,  the  company  could  not  repudiate  such 
act  of  its  agent  Kisterws.  Ins.  Co.,  128  Pa.,  554.  5.*  An 
insurance  company  cannot  escape  the  consequences  of  the 
fraud  or  mistake  of  its  agent  in  the  negotiations  precedent  to 
the  granting  of  a  policy,  by  inserting  in  the  policy  a  stipula- 
tion that  such  agent  shall  be  deemed  the  agent  of  the  insured, 
without  apprising  the  insured  of  such  fact  Meyers  vs.  Ins. 
Co.,  156  Pa.,  420. 

III.  Neglect  to  disavow  acts  of  agent,  i  .  If  an  insur- 
ance company,  outside  the  special  written  authority  given  to  its 
agent,  permits  him  to  exercise  additional  powers,  and  ratifies 
the  same,  it  cannot,  after  a  loss  has  occurred,  repudiate  his 
action,  and  fall  back  on  the  written  authority.  Farmer^  Ins. 
Co.  vs.  Taylor,  21  Pittsburg  Journal,  18.  2.  Where  the 
agent  of  a  foreign  fire  insurance  company  wrote  a  policy 
signed  by  the  company's  officers,  reported  it  to  the  company 
for  approval,  and  receiving  no  reply,  delivered  the  policy  and 
transmitted  the  premium  to  the  company ;  held,  that  the  prop- 
erty insured  being  subsequently  destroyed  by  fire,  the  com- 
pany was  liable  on  the  policy,  and  could  not  defend  on  the 
ground,  that  there  was  no  evidence  that  when  the  policy  was 
issued  the  company  was  authorized  to  transact  business  in 
Pennsylvania.     Hoge  vs.  Ins.  Co.,  138  Pa.,  66. 

IV.  Neglect  of  officer.  A,  the  agent,  director  and 
secretary  of  an  insurance  company,  took  the  application  for 
insurance,  premium  note  and  note  of  hand  for  cash  premium 
of  B,  promising  to  notify  him  if  the  application  was  rejected, 
and  in  that  case  to  return  the  note.  A  by-law  of  the  com- 
pany required  the  approval  of  two  directors  to  every  applica^ 
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tion.  B  s  application  was  rejected  by  two  directors,  of  whom 
A  was  one.  B  received  no  notice  of  the  rejection  of  his  applica- 
tion until  after  the  premises  were  burned,  seven  months  later. 
Held,  by  an  equally  divided  court,  affirming  the  judgment 
below,  that  the  plaintiff  was  entitled  to  recover.  Somerset  Ins. 
Co,^  vs.  May,  2  W.  N.,  43. 

V.  Neglect  in  insuring  in  name  of  agent.  An  agent 
having  the  custody  of  goods  and  liable  to  account  to  his 
principal  for  them  may  insure  in  his  own  name,  either  by  policy 
for  whom  it  may  concern  or  as  trustee.  "  Held  in  trust " 
means  simply  that  the  goods  are  in  the  custody  of  the  insured. 
Roberts  vs.  Ins.  Co,,  165  Pa.,  60. 

VI.  Neglect  of  insurable  interest,  i.  An  illiterate 
woman  applied  to  an  insurance  agent  for  a  policy  of  insurance, 
and  at  the  same  time  informed  him  that  the  premises  were  not 
paid  for.  The  conditions  of  the  policy  were  not  read  to  her. 
Held,  that  the  company  having  taken  her  money  with  full 
knowledge  of  her  title,  without  objection  to  its  validity,  could 
not  take  advantage  of  any  technical  points  in  the  policy  to  avoid 
liability.  AUemania  Ins.  Co,  vs.  McClure,  2$  Pittsburg  Jour- 
nal, 70.  2.  Where,  after  a  candid  explanation  of  his  title,  a 
person  is  advised  by  a  representative  of  an  insurance  compan;/ 
to  insure  certain  goods  in  which  he  has  an  interest,  in  his  own 
name  as  owner,  and  acts  upon  this  advice,  the  company  will 
be  estopped  from  defending  on  the  ground  that  his  interest  in 
the  property  did  not  amount  to  ownership.  A  warranty  of 
sole  ownership  is  not  broken,  as  to  the  insurer,  from  the  fact, 
that  the  assured  had  leased  the  goods  insured  by  an  act 
amounting  to  a  conditional  sale,  reserving  title  until  full  pay- 
ment of  the  consideration.  A  recovery  to  the  full  extent  of 
the  policy  may  be  had  in  such  a  case  when  the  goods  insured 
have  been  destroyed  by  fire,  although  more  than  half  the  price 
for  them  has  been  paid  to  the  assured.  Burson  vs.  Ftre  Ass*n, 
136  Pa.,  267.  3.  A  condition  that  the  policy  shall  be 
void,  if  the  interest  of  the  insured  be  other  than  the 
unconditional  and  sole  ownership  relates  to  the  ownership  of 
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the  property  at  the  date  of  the  issue  of  the  policy,  and  not  at 
the  date  of  the  fire.     Collins  vs.  Assurance  Co,,  165  Pa.,  298. 

4.  When  the  insurable  interest  in  property  has  ceased  because 
of  a  change  of  ownership,  a  renewal  policy  issued  to  the 
insured  after  he  has  again  become  the  owner,  will  operate 
as  a  waiver  of  the  forfeiture,  if  the  facts  are  known  to 
the    company.      El/iott    vs.     Ins.    Co.,     117     Pa.,     548. 

5.  A  turnpike  company  has  no  insurable  interest  in  a  public 
county  bridge  on  the  line  of  its  road,  but  free  to  all  travel, 
even  though  the  company  directly  contributed  to  the  cost  of 
the  erection  and  maintenance  of  the  bridge.  Farmers*  Ins.  Co. 
vs.  Turnpike  Co.,  122  Pa.,  37.  144  Pa.,  541.  6.  A  husband 
as  tenant  by  the  curtesy  of  the  real  estate  of  his  wife,  may 
effect  a  valid  insurance  thereon  in  his  name.  If  doubt  exists 
on  this  point,  we  think  his  purchase  of  the  policy  could  be 
supported  on  the  ground  of  agency  for  his  wife.  We  avoid  in 
this  mannqr  all  question  about  her  power  to  contract ;  and 
whilst  equity  would  enforce  the  contract  of  the  husband  for 
her  benefit,  it  would  enforce  also  the  rights  of  the  company 
against  her  separate  estate  for  the  premium.  Harris  vs.  York 
Ins.  Co.,  ^o  Pa.,  341.  7.  A  residuary  devisee  may  insure  his 
interest  in  the  estate  against  loss  by  fire,  and  in  case  of  loss, 
the  entire  fund  belongs  to  him  and  no  part  of  it  to  the  tenants 
for  life.  Lee's  Estate,  3  Lancaster  Review,  237.  8.  The 
mere  holding  of  a  judgment  by  the  vendor  against  a  vendee  to 
secure  part  of  the  purchase  money  of  a  property,  will  not  con- 
fer an  insurable  interest.  Light  vs.  Ins.  Co.,  36  W.  N.,  454. 
9.  Where  a  policy  of  insurance  required  the  interest  of  the 
assured  in  the  property  to  be  entire,  unconditional  and  sole, 
the  fact  that  a  balance  of  the  purchase  money  was  still  due  by 
the  present  owner,  did  not  bar  his  recovery  in  the  event  of 
injury  to  the  premises  by  fire.  MiUvUle  Ins.  Co.  vs.  Wilgus, 
88  Pa.,  107.  Chandler  vs.  Ins.  Co.,  Idem,  223.  10.  Want 
of  title  of  the  insured  is  no  defence  to  an  action  to  a  policy  of 
fire  insurance,  if  the  insured  entered  on  the  land  and  took  his 
insurance  in  good  faith,  under  a  reasonable  and  honest  belief 
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that  he  had  title.  Monroe  County  Ins.  Co.,  vs.  Roimson,  5  W. 
'•>  3^9-  1 1  -  A  policy  provided,  that  it  should  be  void  if  the 
assured  was  not  the  sole  owner  of  the  property.  The  policy 
was  issued  on  buildings  and  machinery,  occupied  and  used  by 
the  plaintiff,  his  interest  in  the  building  being  but  a  leasehold 
and  so  known  to  the  agent  of  the  insurance  company.  Held, 
that  the  plaintiff  could  recover  on  the  policy.  Philadelphia  Tool 
Co.  vs.  Assurance  Co,,  132  Pa.,  236.  12.  In  an  action  upon 
a  policy  of  fire  insurance  on  personal  property,  containing  the 
usual  stipulation,  that  the  policy  should  be  void  unless  the 
insured  was  the  sole  owner  of  the  property,  the  question  of 
such  ownership  is  for  the  jury.  Pittsburgh  Ins.  Co.  vs.  Frazer, 
107  Pa.|  521.  13.  An  assured  sold  the  property  insured, 
taking  a  judgment  for  the  purchase  money  and  retaining  the 
policy.  The  building  was  burned,  the  judgment  being  unpaid. 
Held,  that  he  could  not  recover  on  his  policy.  A  mortgagee 
has  an  insurable  interest ;  he  holds  a  specific  pledge  of  definite 
property.  A  judgment  is  a  general  not  a  specific  lien.  Greve- 
meyer  vs.  Southern  Ins.  Co.,  62  Pa.,  340. 

Vn.  Neglectin  APPUCATiON  FOR  POLICY.  While  possibly 
an  application  for  insurance  may  be  drawn  in  lead  pencil,  yet 
a  mere  memorandum  in  lead  pencil  drawn  for  the  convenience 
of  the  agent  of  the  insurance  company,  lacking  the  ingredients 
of  a  formal  application  and  not  signed  at  the  time,  cannot  be 
deemed  an  application.  City  Ins.  Co.  of  Pittsburg  vs.  Bricker, 
27  Pittsburg  Journal,  250. 

Vni.  Neglect  in  description  of  premises.  In  an  appli- 
cation for  a  policy  of  insurance  upon  a  building,  it  was 
described  as  a  dwelling  house  occupied  by  the  applicant, 
whereas  it  was  an  unfinished  building,  not  occupied  by  any 
one.  By  the  terms  of  the  policy,  all  statements  in  the  appli- 
cation were  warranted  to  be  true.  Held,  that  the  plaintiff  was 
guilty  of  a  breach  of  the  warranty  which  precluded  his 
recovery  for  a  loss.  Pottsville  Ins.  Co.  vs.  Fromm,  100  Pa., 
348.  2.  Where  the  agent  of  an  insurance  company  examines 
a  property  and  fills  up  an  application,  which   the  applicant 
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signs  believing  it  to  be  all  right,  the  company  cannot,  in  case 
of  loss,  defend  upon  the  ground  of  misdescription  of  the 
buildings  in  the  application.  In  the  present  case,  the  applicant 
was  an  illiterate  person,  and  it  did  not  appear  whether  or  not 
the  application  was  read  to  him.  Held,  that  though  the 
insured  was  bound  by  the  description  of  the  insured  premises 
in  the  application,  whether  it  was  read  to  him  or  not,  the 
company  could  not  take  advantage  of  the  mistake  of  their 
agent,  and  the  plaintiff  was  entitled  to  recover.  Susquehanna 
Ins,  Co.  vs.  Cusick,  109  Pa.,  158. 

IX.  Neglect  in  valuing  the  property,  i.  Over-valu- 
ation of  property  in  an  application  for  insurance  upon  it,  if 
such  valuation  is  honestly  given  according  to  the  applicant's 
judgment,  does  not  defeat  the  right  to  recover  for  a  loss; 
otherwise  if  intentionally  over-valued.  Miller  vs.  Ins.  Co,^  13 
Phila.,  551.  2.  An  honest  representation  of  the  value  of  the 
property  to  be  insured,  although  somewhat  in  excess  of  its 
true  valuation,  will  not  invalidate  a  policy  of  fire  insurance, 
nothwithstanding  a  provision  that  any  over-valuation  shall 
render  the  policy  absolutely  void.  Especially  is  this  true, 
where  the  agent  of  the  company  certified  on  the  application, 
that  he  was  personally  acquainted  with  the  risk.  Susquehanna 
Ins.  Co.  vs.  StaatSy  102  Pa.p  529.  3.  Where  a  loss  occurs 
and  a  suit  is  brought  on  the  policy,  the  valuation  in  the  poticy 
is  not  the  controlling  proof  of  actual  value,  but  the  jury  must 
find  from  the  evidence  the  actual  value  of  the  building  burned, 
and  that  must  not  be  what  it  would  cost  to  rebuild,  but  its 
money  value  under  all  the  circumstances  of  its  situation  and 
surroundings  at  the  time  of  the  fire.  Waynesboro  Ins.  Co.  vs. 
Creaton,  98  Pa.,  451. 

X.  Neglect  by  concealment  of  facts.  If  an  applicant 
for  insurance  conceals  his  belief,  that  unknown  parties  had 
attempted  to  set  fire  to  his  house,  and  his  fear  that  the  attempt 
would  be  repeated  and  his  house  burned,  he  is  self-convicted 
of  the  concealment  of  a  fact  material  to  the  risk,  and  he  cannot 
recover  on  the  policy.     Curry  vs.  Fire  Office,  155  Pa.,  467, 
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XI.  Neglect  IN  OMITTING  INFORMATION.  Where  a  policy 
provides,  that  the  assured  hereby  warrants  that  the  statements 
in  his  application  were  true  and  are  a  part  of  the  policy,  and 
that  he  has  not  omitted  to  state  to  the  company  information 
material  to  the  risk,  held,  that  the  fact  that  at  the  time  of  the 
application  the  personal  property  insured  was  under  a  levy  and 
execution,  which  the  assured  did  not  disclose,  held,  that  as  the 
policy  contained  no  clause  that  the  insurance  should  cease  if 
the  property  in  question  was  taken  in  execution,  and  as  the 
goods  were  still  in  possession  of  the  assured  at  the  time,  he 
was  not  bound  to  report  the  fact  of  the  levy,  unless  he  had 
knowledge  that  it  would  increase  the  risk.  Niagara  Ins,  Co, 
vs.  Miller,  120  Pa.,  504. 

XII.  Neglect  in  answers  to  interrogatories.  Where 
the  answer  to  an  interrogatory  on  an  application  for  a  policy  is 
ambiguous  and  indefinite  on  its  face,  the  insurer  should  require 
a  more  specific  answer  before  he  issues  his  policy,  or  he  cannot 
subsequently,  in  an  action  brought  on  the  policy,  set  up  an 
alleged  breach  of  warranty  arising  from  one  construction  of 
the  ambiguous  language.  Lebanon  Ins,  Co,  vs.  Kepler,  106 
Pa.,  28. 

XIII.  Neglect  in  representations,  i.  One  of  the 
members  of  a  firm  stated  by  mistake  that  the  firm  owned 
property,  and  obtained  insurance  on  it  in  the  firm's  name. 
The  property  in  feet  was  owned  by  a  member  of  the  firm.  By 
the  terms  of  the  contract,  such  representation  rendered  the 
policy  void.  Beeber  vs.  Thomas,  3  Delaware  Co.,  221. 
2.  Where  a  man  warrants  a  statement  to  be  true,  he  must  be 
held  to  its  absolute  truth.  Where  an  application  for  insurance 
asserted  that  there  were  no  encumbrances  on  the  property, 
whereas  a  judgment  existed  which  had  been  entered  on  a  judg- 
ment note  signed  by  the  applicant,  but  which  he  was  not  aware 
had  been  entered,  but  might  have  been,  the  policy  was  voided 
thereby.  Blooming  Grove  Ins,  Co,  vs.  McAnemey,  102  Pa., 
335-  3'  Where  an  applicant  for  insurance  on  machinery 
stated  that  there  were  no  encumbrances  on  the  personalty, 
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although  there  existed  judgments  on  the  land,  which  the  agent 
of  the  company  asserted  did  not  bind  the  machinery,  the  agent 
could  be  called  by  the  insured  as  his  witness.  Columbia  Ins.  Co, 
vs.  Cooper^  5  o  Pa.  9331.  4.  That  which  is  a  warranty  in  a  policy 
of  insurance  by  its  terms,  cannot  be  shown  by  parol  evidence  to 
have  been  inserted  by  mistake.  An  erroneous  statement  in 
the  application  of  the  insured  as  to  encumbrances  upon  the 
property  cannot  subsequently  be  shown  to  have  been  made  by 
mistake,  if  the  policy  provided  that  his  representations  should 
beawarranty.  Cooperws,  Fire  Ins.  Co,,  50 Pa.,  299.  5.  Under 
the  general  law  of  insurance,  misrepresentations  by  the  assured 
in  his  application  in  that  which  is  material  to  the  risk  avoids 
policy.  Heffron  vs.  Ins,  Co,,  i  Lackawanna  Jurist,  235.  6.  If 
the  applicant  for  insurance  collude  with  the  agent  of  the  com- 
pany in  making  a  false  statement,  he  shall  not  profit  by  the 
fraud.  PoUsville  Ins,  Co,  vs.  Horan^  i  Schuylkill  Record,  33. 
7.  Where  the  assured  warranted  the  representations  made  by 
him  in  his  application  for  a  policy  contained  a  true  exposition 
of  the  consideration,  situation,  value  and  risk  of  the  property*, 
and  he  neglected  to  mention  the  existence  of  a  carpenter  shop 
on  the  premises,  the  policy  was  held  to  be  void.  PottsviUe 
Ins.  Co.  vs.  Horan,  89  Pa.,  438.  8.  Untrue  representations, 
made  a  warranty,  avoid  a  policy  of  insurance.  In  this  case, 
statements  that  the  assured  was  the  sole  owner  of  the  property 
insured  were  feilse.     Ward  vs.  Ins,  Co.,  10  W.  N.,  518. 

XIV.  Neglect  to  disclose  ownership  of  propbrty. 
There  can  be  no  recovery  by  a  wife  for  a  loss  of  her  goods  by 
fire,  when  they  were  insured  in  the  name  of  her  husband, 
without  notice  to  the  company  of  her  ownership,  on  a  poli^ 
of  insurance  which  contained  a  clause  avoiding  the  policy  if 
the  interest  of  the  insured  be  not  truly  stated  therein.  Diffen- 
bough  vs.  Ins.  Co,,  150  Pa.,  270. 

XV.  Neglect  in  representations  of  ownership,  i.  No 
recovery  can  be  had  upon  a  policy  of  fire  insurance  procured 
upon  the  representation  that  the  property  insured  was  owned 
by  and  in  charge  of  a  business  man,  when  in  &ct  the  title  was 
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in  a  married  woman  who  exercised  no  supervision  over  it 
Freedtnan  vs.  Fire  Ass'n^  168  Pa.,  249.  2.  The  insured  is 
often  required  to  answer  certain  inquiries  in  his  application  for 
insurance  respecting  the  interest  which  he  owns,  and  these 
being  made  a  part  of  the  policy » become  warranties,  the  falsity 
of  which  vitiates  the  policy.  Pittsburg  Storage  Co,  vs.  Ins,  Co,^ 
168  Pa.,  528.  3.  A  policy  of  fire  insurance  provided,  that 
the  policy  shall  be  void  if  the  interest  of  the  insured  be  other 
than  sole  ownership.  It  was  afterwards  discovered  that  the 
title  to  the  property  was  in  the  plaintiff  and  his  wife  jointly. 
A  verdict  was  directed  in  favor  of^  the  insurance  company. 
Sckroeelel  vs.  Ins.  Co,,  158  Pa.,  459. 

XVI.  Neglect  by  suppressing  facts.  Any  material 
suppression  of  facts  by  the  insured  at  the  time  of  his  appli- 
cation for  a  policy,  especially  of  facts  not  readily  discoverable 
by  the  insurers,  would  be  a  breach  of  good  &ith,  and  would 
make  the  policy  void.     Finch  vs.  Ins,  Co.,  3  W.  N.,  433. 

XVII.  Neglect  TO  MENTION  ENCUMBRANCES.  I.  A  policy 
of  fire  insurance,  which  provided  that  it  should  be  void  if  the 
property  shall  be  sold,  conveyed  or  encumbered,  is  not  ren- 
dered invalid  by  the  existence  of  liens  against  it,  when  no  ques- 
tions were  asked  by  the  agent  of  the  company  and  no  repre- 
sentations were  made  by  the  insured  touching  the  matter  when 
the  policy  was  issued.  Dwelling  House  Ins.  Co,  vs.  Hoffman, 
125  Pa.,  626.  '2.  Where  a  policy  provided,  that  the  insured 
should  state  in»his  application  the  encumbrances  existing  on 
the  property,  which  he  did,  and  subsequently  on  the  expira- 
tion of  the  term  of  the  policy  he  further  encumbered  the  prop- 
erty, but  his  policy  was  afterward  renewed  with  no  second 
application  filed,  the  question  of  notice  to  the  company  of  such 
additional  encumbrance  was  a  question  of  fact  for  the  jury. 
Elliott  vs.  Ins,  Co.,  20  W.  N.,  326.  3.  Where  the  policy  pro- 
vided that  a  failure  to  disclose  encumbrances  should  render  the 
policy  void,  and  the  encumbrances  on  the  realty  were  greater 
than  disclosed,  held,  that  the  contract  of  insurance  of  both 
real  and  personal  property  was  entire  and  not  separable,  and 
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the  policy  was  void  as  to  personalty  burned,  as  well  as  to  the 
realty.  Gottsman  vs.  Penna.  Ins,  Co,,  56  Pa.,  210.  4.  A 
provision  in  a  policy  of  insurance,  that  if  encumbrances  &11  or 
be  executed  upon  the  property  insured  during  the  life  of  the 
policy,  reducing  the  interest  of  the  insured  to  a  sum  equal  or 
below  thd  amount  insured  without  the  consent  of  the  company, 
the  policy,  shall  be  void,  is  not  contrary  to  public  policy  or 
good  morals.  Nassauer  vs.  Ins,  Co,,  109  Pa.,  507.  5.  A 
charge  upon  land  created  by  will  is  an  encumbrance.  Rtn- 
ningervs.  Ins,  Co,,  168  Pa.,  350. 

XVIII.  Neglect  in  the  language  of  the  policy.  If 
the  language  of  a  policy  is  ambiguous  and  &irly  open  to 
doubt,  oral  evidence  is  admissible  to  explain  the  real  meaning 
of  the  parties.  Any  ambiguity  will  be  construed  in  favor  of 
the  insured,  as  contracts  of  insurance  are  framed  by  insurers 
in  their  own  interest     Graybillws.  Ins.  Ass'n,  170  Pa.,  79. 

XIX.  Neglect  in  the  conditions  in  poucy.  i.  Where 
the  reason  of  a  general  condition  in  a  printed  form  of  policy 
of  insurance  does  not  exist  in  a  particular  case,  the  condition 
itself  becomes  meaningless  and  inoperative.  Where  printed 
clauses  in  a  policy  of  insurance  conflict  with  written  clauses 
therein,  the  former  must  yield  to  the  latter.  If  a  policy  of 
insurance  be  obscure  in  its  meaning,  it  must  be  construed  as 
between  the  parties  most  strongly  against  the  insurance  com- 
pany which  issued  it.  Grandin  vs.  Ins,  Co,,  107  Pa.,  26. 
2.  The  terms  and  conditions  to  which  a  fire  insurance  is  sub- 
ject must  be  such  as  are  reasonably  applicable  to  the  kind  of 
insurance  upon  the  particular  species  of  property  insured. 
Haws  vs.  Fire  Ass'n,  1 14  Pa.,  431. 

XX.  Neglect  to  read  policy.  Neglect  by  a  plaintifT 
to  ascertain  what  his  policy  covers,  constitutes  such  laches  as 
will  result  in  his  application  years  later  to  have  it  reformed  in 
equity.     Okes  vs.  Ins,  Co,,  2  Pa.  Dist.,  747. 

XXI.  Neglect  of  conditions  in  policy,  i.  Waiver  of 
an  express  provision  in  a  policy  of  fire  insurance,  cannot  be 
proved  by  parol  testimony  of  the  general  custom  among  insur- 
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ance  companies  to  be  otherwise  than  as  stated  in  the  pro- 
vision,  when  the  policy  provides  that  there  shall  be  no  waiver 
except  by  the  written  authority  of  the  company.  But  such  a 
waiver  can  be  proved  by  parol  testimony,  showing  the  course 
of  the  company  which  issued  the  policy  in  its  dealings  with  the 
broker  who  procured  the  policy.  Peoria  Refinery  vs.  Ins,  Co,, 
14  W.  N.,  503.  2.  A  single  brief  violation  of  the  terms  of  a 
policy  of  fire  insurance,  for  the  necessary  work  incidental  to 
the  preservation  of  the  property  insured,  will  not  be  considered 
a  breach  of  a  condition  which  prescribes  the  use  of  the  prem- 
ises. In  this  case,  it.  was  provided  in  the  policy  that  the 
premises  should  only  be  occupied  for  storage  purposes. 
Subsequently  a  fire  was  built  in  a  furnace  under  the  engine  on 
the  premises  to  blow  out  the  water  from  the  boiler,  and  on 
the  same  evening  the  premises  were  destroyed  by  fire.  Held, 
that  the  policy  was  not  rendered  void  by  building  the  fire. 
Krug  vs.  Ins,  Co,,  147  Pa.,  272.  3.  Notwithstanding  that  a 
policy  of  insurance  contains  a  stipulation,  that  nothing  less 
than  a  written  agreement  endorsed  on  the  policy  shall  suffice 
to  establish  a  waiver  by  the  insurer,  yet  a  waiver  may  be  shown 
by  parol  testimony  of  acts  in  pais  of  the  agent  of  the  com- 
pany. Mixvs,  Ins,  Co,,  36  W.  N.,  358.  4.  The  contract  of 
the  parties  is  to  be  found  in  the  policy,  and  to  the  conditions 
and  terms  thereto  attached  both  parties  must  be  held  or 
neither.  To  hold  otherwise  would  be  a  mere  travesty  of  jus- 
tice, where  the  policy  states  that  there  shall  be  no  waiver  of 
any  written  or  printed  condition,  unless  the  agreement  express- 
ing it  be  endorsed  on  the  policy.  An  alleged  promise  by  the 
president  of  an  insurance  company  after  a  fire  that  he  would  send 
a  check  to  the  insured  for  the  amount  of  the  loss,  which  promise 
was  denied  by  that  official,  would  not  dispense  with  the  fur- 
nishing of  proofs  of  loss  nor  would  waive  a  condition  in  the 
policy  that  a  suit,  if  instituted  against  the  company,  must  be 
commenced  within  six  months  after  the  fire.  Universal  Ins, 
Co,  vs.  Weiss,  106  Pa.,  20. 

XXI.  Neglect  in  enforcing  conditions,     i.  Notwith- 
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standing  a  stipulation  in  a  policy  of  insurance,  that  nothing 
less  than  an  escpress  agreement  endorsed  thereon,  shall  be 
construed  as  a  waiver  of  any  of  its  conditions,  parol  testimony 
is  admissible  to  show  a  waiver  by  acts  in  pais  of  the  insurance 
company.  That  where  the  company,  with  knowledge  of  every 
fact  upon  which  it  could  avoid  the  policy,  misled  and  delayed 
the  insured  by  promising  to  pay  the  loss,  put  him  to  trouble 
and  expense  in  proving  the  loss,  and  referred  the  matter  to 
appraisers  for  adjustment,  there  was  sufficient  evidence  of  such 
waiver.  McFarlandvs.  Ins.  Co,,  134  Pa.,  590.  2.  Where  an 
insurance  company  makes  its  own  policy,  conditions  in  it  may 
be  held  to  be  waived  by  the  company  from  acts  done  by  its 
agents  beneficial  to  it.  O'Neil  vs.  Ins.  Co,,  42  Pittsburg 
Journal,  97. 

XXII.  Neglect  to  pay  premiums,  i.  Where  a  premium 
on  an  insurance  policy  was  paid  in  part,  and  the  policy  deliv- 
ered to  the  assured,  it  is  for  the  jury  to  say,  whether  such  acts 
constituted  a  waiver  of  the  provision  in  a  policy  requiring  the 
actual  payment  of  the  premium  in  full  before  there  should  be 
any  liability  on  the  part  of  the  insursmce  company  under  it. 
Elkinsvs,  Ins.  Co.,  113  Pa.,  386.  2.  Where  a  policy  of  fire 
insurance  was  drawn  but  not  delivered,  and  after  the  lapse  of 
time  was  cancelled,  the  fact  that  the  agent  of  the  company  had 
given  notice  to  the  sheriff  of  the  existence  of  the  policy  pay- 
able to  mortgage  creditors  of  the  assured,  which  had  resulted 
in  his  staying  an  execution  on  a  judgment  of  said  creditors  on 
the  premises  of  the  assured,  would  not  bind  the  company  to 
the  payment  of  the  sum  due  in  the  event  of  a  fire.  The  act 
of  the  agent  being  unauthorized  vras  not  within  the  scope  of  his 
employment  and  of  his  implied  powers.  Greene  vs.  Ins.  Co., 
91  Pa.,  387.  3.  An  application  for  a  policy  of  fire  insurance 
contained  a  condition,  that  the  company  should  not  be  liable 
thereon  until  the  premium  therefor  should  be  actually  paid, 
and  that  no  agent  had  power  to  waive  any  of  the  conditions 
of  the  policy.  The  premium  was  not  paid  nor  the  policy 
delivered     Held,  that  the  company  was  not  liable  even  if  its 
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agent  had  agreed  to  waive  the  prompt  payment  of  the  premium. 
Greene  vs.  Ins.  Co.,  28  Pittsburg  Journal,  40.  Pittsburg 
Yard  vs.  Assurance  Co.^  118  Pa.,  41 5.  Lycoming  Ins.  Co.  vs. 
Iron  Works,  i  W.  N.,  53.  4.  Where  an  insurance  company 
executes  and  delivers  to  one,  not  an  agent  of  the  company,  a 
policy  of  insurance  containing  an  acknowledgment  of  the  pay- 
ment of  premium,  it  thus  makes  him  the  agent  of  the  com- 
pany to  accept  the  premium  from  the  insured  and  deliver  the 
policy.  It  is,  therefore,  no  defence  to  an  action  on  the  policy, 
that  the  company  never  received  the  premium,  if  the  assured 
paid  it  to  the  agent  who  delivered  the  policy.  Lebanon  Ins. 
Co.,  vs.  Erb,  112  Pa.,  149.  5.  An  insurance  company  had  a 
condition  in  its  policies,  that  no  insurance  proposed  is  to  be 
considered  in  force  until  the  premium  is  actually  paid.  By 
giving  the  policy  and  receipt  to  an  insurance  broker,  the  com- 
pany gave  him  no  authority  to  deliver  them  without  payment 
of  the  premium,  and  his  agreeing  to  give  the  insured  credit 
created  no  contract  with  the  company.  The  policy  not  having 
been  delivered  to  the  party  nor  the  premium  paid  by  him  or 
the  broker,  held,  that  the  company  was  not  liable  for  loss 
resulting  from  a  fire.  Marland  vs.  Royal  Ins.  Co.,yi  Pa.,  393. 
6.  The  by-laws  of  a  mutual  insurance  company  required  that 
the  policy  should  be  signed  by  the  insured,  and  certain  fees 
and  premiums  prepaid.  The  agent  of  the  company  offered  to 
advance  the  premiums  and  fees.  He  failed  to  do  so  when  the 
policy  was  issued,  but  tendered  the  amount  the  day  after  a  fire 
occurred.  The  company  refused  to  accept  the  premiums  or 
deliver  the  policy,  and  was  subsequently  sustained  in  such 
refusal  by  the  court  in  a  ^uit  brought  against  it.  Schaffer  vs. 
Ins.  Co.,  89  Pa.,  296. 

XXIII.  Neglect  IN  payment  of  premiums,  i.  Where 
the  condition  of  the  policy  required  payment  of  the  premium 
to  the  company,  payment  to  An  insurance  broker  is  insufficient 
Pottsville  Ins.  Co.  vs.  Improvement  Co,,  2  Schuylkill  Record, 
301.  2.  A  condition  in  a  policy  of  insurance,  exempting  the 
company  from  liability  until  the  actual  payment  of  the  pre- 
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miums,  either  at  its  office  or  to  an  agent  authorized  in  writii^ 
to  receive  it,  may  be  waived  by  the  acts  of  the  parties. 
Universal  Ins.  Co,  vs.  Blocks  109  Pa.,  535.  3.  Although 
a  policy  of  insurance  provides  that  the  policy  shall 
be  void  unless  payment  of  the  premium  be  made  to  the  secre- 
tary, yet  where  the  company  has  in  fact  appointed  an  agent  to 
deliver  a  policy  and  collect  the  premiums,  the  receipt  of  the 
money  by  such  agent  is  the  receipt  by  the  company,  and 
operates  as  a  waiver  of  the  condition.     Artkurholt  vs.  Ins.  Co., 

159  Pa.,  I. 

XXIV.  Neglect  in  prompt  payment  of  premiums. 
I.  A  provision  in  an  insurance  policy  making  actual  payment 
of  premium  a  condition  of  its  validity,  may  be  waived  by  the 
issuing  agent,  so  &r  as  to  give  time  for  such  payment,  notwith- 
standing a  prohibition  in  the  policy  of  any  waivers  of  conditions 
by  agents ;  where  the  established  course  of  dealing  between  all 
parties  has  been  for  the  agent  to  extend  such  credits,  he 
becoming  the  accepted  debtor  of  the  company  for  the  premium, 
and  the  assured  becoming  his  debtor  therefor.  Lebanon  Ins, 
Co.  vs.  Hoover,  113  Pa.,  591.  Long  vs.  Ins.  Co.,  137 
Pa.,  335.  2.  Where  the  established  course  of  dealing  between 
an  insurance  company  and  its  agent,  and  between  the  agent  and 
the  assured  was  to  give  a  short  credit  for  the  premiums  on  the 
policy  of  insurance,  and  on  the  renewals,  so  that  the  assured 
became  the  personal  debtor  of  the  agent  for  the  premiums,  and 
the  agent  the  personal  debtor  of  the  company ;  a  payment  of  the 
premiums,  according  to  the  course  of  dealing,  after  the  delivery 
of  the  policy  or  a  certificate  of  renewal,  in  this  case  after  the 
fire,  will  not  render  the  policy  void,  under  the  clause  providing 
that  if  the  assured  **  shall  have  neglected  to  pay  the  premium, 
then  in  such  case  this  policy  shall  be  void."  Lebanon  Ins.  Co. 
vs.  Hoover,  113  Pa.,  591. 

XXV.  Neglect     to    receive     premium.      Where    an 
insurance  company  empowers  its  agent  to  effect  insurance  and 
deliver  its  policies,  the  &ct  that  the  agent  delivered  such 
policy  to  the  insured,  through  an  insurance  broker,  to  whom  the 
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insured  had  paid  the  premium,  will  not  relieve  the  company 
from  liability  for  a  loss  occurring  prior  to  the  transmission  of  the 
premium  by  the  broker  to  the  agent,  although  the  policy  pro- 
vided that  it  should  not  be  binding  until  the  actual  cash  pay- 
ment of  the  premium.     Riley  vs.  Ins,  Co.^  i  lo  Pa.,  144. 

XXVI.  Neglect  to  pay  assessments,  i.  Where  the 
charter  of  a  mutual  fire  insurance  company  provided,  that 
public  notice  should  be  given  of  assessments  levied  by  publi- 
cation, and  on  default  of  payment  of  the  same  by  any  mem- 
ber within  sixty  days  thereafter,  his  insurance  should  be  sus- 
pended, and  his  property  not  protected,  held,  that  the  fact  that 
a  policy  holder  was  ignorant  of  the  publication  and  of  the 
assessment,  would  not  protect  him  in  case  of  his  &ilure  to  pay. 
Penna.  Training  School  vs,  Ins.  Co.^  25  W.  N.,  53.  2.  Where 
the  by-laws  of  an  insurance  company  provided  for  notice  of 
assessments  by  publication  in  a  newspaper,  a  failure  to  pay 
assessments  after  such  notice  by  publication  will  defeat  the 
right  to  recover  upon  the  policy.  Old  vs.  Ins,  Co,^  2  Walker, 
1 10.  3.  Where  a  policy  of  fire  insurance  is  subject  to  assess- 
ments for  all  losses  occurring  while  the  policy  was  in  force, 
whether  they  were  made  during  its  life  or  after  it  had  expired, 
it  includes  all  losses  which  occurred  during  the  life  of  the 
policy,  even  if  the  assessments  therefor  were  made  subse- 
quently.    Susquehanna  Ins,  Co,  vs.  Mardorf,  152  Pa.,  22. 

XXVII.  Neglect  by  assigning  policy,  i.  One  of  the 
conditions  of  a  policy  of  insurance  was,  that  it  should  not  be 
assigned  without  the  consent  of  the  company  endorsed  upon 
it.  In  case  of  assignment  without  such  consent,  whether  of 
the  whole  policy  or  an  interest  in  it,  the  liability  of  the  com- 
pany ceases.  In  this  case,  the  assured  assigned  the  policy  as 
collateral  security  for  a  lien  against  the  property.  Ferree  vs. 
Oxford  Ins,  Co,,  67  Pa.,  373.  2.  Where  a  policy  stipulated, 
that  it  should  be  void  if  assigned  without  the  company's  con- 
sent, and  the  policy-holder  did  so  assign  it,  no  recovery  can  be 
had  upon  it,  although  the  company  had  accepted  premiums 
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since  the  assignment,  but  without  knowledge   of  the  bxXs, 
Ferree  vs.  Trust  Co.,  20  Pittsburg  Journal^  24. 

XXVIII.  Neglect  to  give  notice  of  transfer  of 
POLICY.  The  rules  of  an  insurance  company  required  that 
notice  of  the  transfer  of  a  policy  should  be  given  to  the  com- 
pany ;  in  an  action  by  a  transferree  who  had  not  given  notice, 
to  recover  for  loss  by  fire,  evidence  that  the  company  had 
always  permitted  such  transfers  to  be  made,  was  held  to  be 
inadmissible.     Burger  vs.  Farmers*  Ins.  Co.,  71  Pa.,  422. 

XXIX.  Neglect  by  increasing  the  risk.  i.  A  con- 
dition in  a  policy  to  the  effect  that  if  the  hazard  be  increased 
by  any  means  within  the  control  or  knowledge  of  the  insured, 
the  policy  shall  be  void,  has  no  relation  to  a  judgment  upon  the 
property,  or  to  an  execution  upon  a  judgment.  Collins  vs. 
Assurance  Co.,  165  Pa.,  298.  2.  The  determination  of  the 
greater  danger  from  fire  to  the  assured  premises  in  consequence 
of  the  proximity  of  new  frame  buildings,  was  properly  referred 
to  the  jury.  Expert  evidence  on  this  point  was  rightly  rejected. 
Franklin  Ins.  Co.  vs.  Gruver,  11  Luzeme  Register,  227. 
3.  Where  a  policy  of  insurance  provided,  that  the  risk  should 
not  be  increased  without  the  consent  of  the  insurance  company 
endorsed  on  the  policy,  the  erection  of  frame  buildings  on 
either  side  of  the  insured  premises  on  land  belonging  to  plaint- 
iff, with  his  knowledge  and  permission,  and  without  notice  to 
or  consent  of  the  defendant,  would  render  the  policy  void. 
Franklin  Ins.  Co.  vs.  Gruver,  100  Pa,,  266.  4.  A  policy  pro- 
vided, that  if  during  the  insurance  any  building  be  erected  or 
change  made  in  the  use  of  the  same  or  neighboring  premises, 
whereby  the  risk  is  increased,  so  as  to  increase  the  rate  of 
insurance,  the  company  must  be  notified  and  their  assent 
obtained.  The  insured  rented  the  lot  adjoining  to  a  tenant 
who  erected  a  frame  factory  about  fifty  feet  from  the  insured 
building,  of  which  the  company  was  not  notified.  A  fire  origi- 
nated in  this  factory.  Held,  that  to  prevent  a  recovery,  the 
insurance  company  must  show  not  only  that  the  plaintiff  knew 
the  factory  would  increase  the  risk,  but  that  it  would  increase 
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the  rate  of  insurance.  LebaTwn  Ins,  Co,  vs.  Losch^  109  Pa.,  lOO. 
5.  A  policy  of  fire  insurance  provided  against  increasing  the 
risk  without  the  written  assent  of  the  company  endorsed  upon 
the  policy.  Whether  the  risk  of  fire  was  increased  by  the 
temporary  use  of  a  steam  thresher  in  a  bam  on  the  premises 
by  a  tenant  of  the  insured  increased  the  risk  of  fire,  was  prop- 
erly left  to  the  jury.  Longvs,  Beeber,  106  Pa.,  471.  6.  A 
policy  of  insurance  against  fire  upon  a  stock  of  goods  con- 
tained in  a  certain  building,  provided  that  the  protection  should 
be  suspended  if  the  risk  be  changed  in  the  occupation  of  the 
building,  unless  the  insured  should  notify  the  company  and 
pay  an  additional  premium.  A  change  of  occupancy,  with 
which  the  insured  had  nothing  to  do,  occurring  in  another 
part  of  the  building,  will  not  suspend  the  protection  of  the 
policy,  though  the  insured  gave  no  notice  thereof,  unless  it  be 
shown  that  he  knew  the  risk  would  be  increased  thereby. 
McKee  vs.  Ins.  Co,,  135  Pa.,  544.  7.  If  the  risk  be  increased 
contrary  to  a  provision  in  a  policy  of  insurance,  the  under- 
writer is  absolved  firom  the  contract,  and  this  though  the  fire 
was  not  caused  by  the  increased  risk.  Manufacturers*  Ins.  Co, 
vs.  Kunkle,  6  W.  N.,  234.  8.  Under  the  conditions  in  many 
policies  of  insurance,  the  assured  cannot  increase  the  risk  after 
the  policy  issued  without  notice  to  the  company  or  to  its 
agent,  and  an  endorsement  thereof  on  the  policy.  People's 
Ins.  Co.  vs.  Spencer,  53  Pa.,  360.  9.  Where  a  policy  of 
insurance  provided,  that  an  increase  of  the  risk  without  the 
written  consent  of  the  secretary  of  the  company  would  avoid 
the  policy,  it  was  held  that  plaintiff  could  not  recover,  where 
the  risk  was  afterwards  increased  without  the  consent  of  the 
secretary,  even  though  at  the  time  the  agent  was  informed 
of  the  contemplated  change,  and  actually  charged  a  higher 
premium  on  that  account.  Pottsville  Ins,  Co.  vs.  Horan, 
29  Pittsburg  Jonmal,  24.  Schuylkill  Record,  95. 
10.  Where  a  policy  provided,  that  if  the  assured  should  increase 
the  risk  on  his  premises  and  fail  to  notify  the  company,  the 
policy  should  be  void,  and  subsequently,  without  notice  to  the 
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company,  he  built  a  house  on  the  adjoining  lot,  which  resulted 
in  the  loss  of  his  property  by  fire  communicated  from  the  said 
new  structure,  held,  that  he  was  not  entitled  to  recover.  Potts- 
ville  Ins.  Co.  vs.  Horan,  ii  W.  N.,  igS.     89  Pa.,  438. 

XXX.  Neglect  to  give  notice  of  increased  risk. 

1 .  Where,  by  the  terms  of  a  fire  insurance  policy,  it  became 
the  duty  of  the  insured  to  give  notice  to  the  insurance  com- 
pany of  any  change  in  the  insured  or  neighboring  premises, 
or  in  the  use  and  occupation  of  the  same  whereby  the  risk 
was  increased,  so  as  to  increase  the  rate  of  insurance,  the 
assured  need  not  notify  them  of  the  building  of  a  lateral  rail- 
road on  the   premises,     Ri/e   vs.   'Ins.    Co.,    115    Pa.,    530. 

2.  Where  a  policy  of  fire  insurance  required  the  assured  to 
give  notice  to  the  company,  if  from  any  cause  whatever  the 
risk  should  be  increased,  it  is  for  the  jury  to  say  whether  his 
&ilure  to  apprise  the  company  of  the  erection  of  new  buildings 
in  close  proximity  to  those  insured,  was  a  violation  of  such 
condition.     Franklin  Ins.  Co  vs.  Gnever,  2  Kulp,  173. 

XXXI.  Neglect  TO  protect  property,  i.  The  tem- 
porary use  of  a  steam  engine  near  a  bam,  by  which  the  bam 
was  set  on  fire,  will  not  make  void  a  policy  of  insurance  which 
prohibited  the  insurance  of  any  building  within  fifty  yards  of  a 
mill  or  machinery  driven  by  steam  power.  Farmers'  Ins.  Co. 
vs.  Mover.  2  SchnTlkill  Record,  73.     2.  In  the  present  case 

was  against  fire  and  storm.  It  was 
ras  wilfully  negligent  in  not  keeping 
lat  by  reason  of  time,  wear  and  tear, 

snow  the  roof  fell  in,  and  the  crop 
stroyed.  In  such  a  case  no  recovery 
1.  Ins.  Co.,  8  Montgomery  Co.,  180. 
•urance  stated,  that  the  owner  of  the 

on  the  mill  when  not  in  use.  A  fire 
vhen  there  was  no  watchman  at  the 
s  a  question  for  the  jury  to  decide 

strictly  complied  with  his  contract, 
la.,  566.     2  Legal  Opinion,  65. 
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XXXII.  Neglect  to  protect  one  op  the  properties 
INSURED.  Where  a  policy  covers  several  distinct  but  adjoining 
tenements,  and  the  premium  was  single  for  the  whole,  the 
improper  depositing  in  one  of  the  buildings  of  a  keg  of  gun- 
powder, which  resulted  in  an  explosion,  and  fire  which  commu- 
nicated to  the  adjacent  buildings,  it  was  held,  that  the  contract 
was  single  and  entire,  and  that  no  recovery  could  be  had  forthe 
injury  by  fire  to  the  other  houses,  although  in  no  way  impli- 
cated in  violating  the  term  of  the  policy.  GoUsman  vs. 
Pemta.  Ins.  Co.,  56  Pa.,  210. 

XXXIII.  Neglect  by  removal  of  goods,  i.  Where 
the  furniture  insured  was  stated  in  the  application  and  the 
policy  to  be  located  in  a  certain  dwelling,  and  subsequently 
was  removed  to  an  adjacent  building  and  there  destroyed  by 
fire,  the  jury  is  to  decide  whether  such  goods  were  or  were  not 
covered  by  the  policy.  An  ambiguity  on  the  face  of  a  written 
document  is  for  the  judge  to  explain,  but  if  it  arise  from 
extrinsic  evidence  it  must  be  solved  by  the  jury.  The  court 
decides  what  the  instrument  means,  but  the  application  of  the 
meaning  is  a  question  of  fact  for  the  jury.  Beatty  vs.  Lycom- 
ing Ins.  Co.,  52  Pa.,  456.  2.  The  contents  of  a  building 
insured  may  be  destroyed  while  outside  the  building,  and  when 
that  happens,  the  question  of  the  plaintiff's  right  to  recover  on 
a  policy  upon  the  building  and  its  contents  must  depend  on  the 
question  whether  the  removal  of  the  goods  was  intended  to 
detach  them  permanently  from  the  building  and  create  a  new 
or  an  increased  hazard.     Graybill  -vs.  Ins.  Ass'n,  170  Pa.,  83. 

3.  A  clause  in  a  policy  of  f^re  insurance  upon  hay,  wagons 
and  horses  contained  in  a  specified  barn,  provided  that  the 
insurance  should  cease  if  the  property  was  n 

building.  One  of  the  horses  insured  was  kil 
in  a  pasture  field.  Held,  the  owner  could 
the  loss  of  the  animal.     Haws  vs.  Ins.  Co. 

4.  Where,  in  consideration  of  an  addition 
insurance  company  agreed  that  the  assured  si 
goods  to  another  building,  and  that  the  policy 
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goods  during  the  process  of  removal,  it  was  obligatory  upon 
the  assured  to  use  reasonable  diligence  in  the  removal  after  it 
had  once  commenced.  Sharpless  vs.  Ins.  Co.^  140  Pa.,  437. 
5.  Consent  to  the  removal  of  property  already  insured  to 
another  locality,  where  it  is  to  continue  insured,  is  a  new  con- 
tract of  insurance.  The  removal  should  be  completed  within 
a  reasonable  time,  and*  what  constitutes  a  reasonable  time  is, 
ordinarily,  a  question  for  the  court.  Sharpless  vs.  Ins,  Co,^ 
8  Pa.  County,  387.  6.  Any  doubt  as  to  the  meaning  of  a 
policy  must  be  construed  in  favor  of  the  insured.  Where  oil 
in  a  tank  was  insured,  and  in  an  extraordinary  flood  the  tank 
and  its  contents  were  carried  some  five  hundred  feet  away,  but 
still  on  the  same  farm,  and  deposited  against  a  bridge  pier, 
where  a  few  hours  later  the  oil  was  burned,  held,  that  the 
property  being  found  by  the  jury  to  have  remained  in  the  tank 
and  on  the  &rm  where  it  had  been  located  originally,  there  had 
been  no  removal  of  the  insured  property.  Western  Pipe  Lines 
vs.  Ins.  Co,,  28  W.  K.,  347.  . 

XXXIV.  Neglect  to  retain  possession  of  property. 
I.  The  provisions  in  the  charter  of  an  insurance  company,  that 
a  policy  upon  aliened  property  shall  be  void  is  a  good  defence 
to  a  suit  on  such  a  policy.  Burger  vs.  Ins.  Co.,  2  Lancaster 
Bar,  No.  49.  2.  Where  an  insurance  has  become  forfeited  by 
a  sheriff's  sale  of  the  property  insured,  it  is  competent  for  the 
insurers,  having  notice  of  such  sale,  to  waive  the  forfeiture ;  and 
the  property  having  been  thereafter  reacquired  by  the  assured, 
the  obligation  of  the  policy  will  re-attach  thereto.  ElUottvs.  Ins. 
Co.,  117  Pa.,  548.  3.  Where  a  policy  of  insurance  required  the 
consent  of  an  officer  of  the  company  to  any  assig^nment  of  the 
property,  held,  that  an  assignment  in  bankruptcy  is  not  such 
an  assignment  as  was  contemplated  in  the  clause  in  the  policy. 
Fayette  Ins.  Co.  vs.  Neel,  6  W.  H.,  233.  4.  A  policy  of 
insurance  required,  that  before  the  property  covered  by  the 
policy  should  be  conveyed  or  the  policy  assigned,  the  consent 
of  the  company  endorsed  therein  should  be  obtained.  Held, 
that  if  said  condition  was  not  complied  with  the  policy  felL 
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A  mere  notice  of  the  transfer  was  not  sufficient,  nor  was  it 
necessary  for  the  company  to  give  notice  of  its  disapproval 
Girard  Ins.  Co,  vs.  Hebard,  95  Pa.,  45.  5.  Where,  by  its 
terms,  a  policy  of  insurance  would  be  void  in  case  the  prop- 
erty insured  should  be  transferred,  held,  that  a  contract  of 
sale,  no  deed  having  been  made,  and  part  of  the  purchase 
money  being  unpaid,  did  not  avoid  the  policy.  Hill  vs.  Cum- 
berland Valley  Co,^  59  Pa.,  474-  6.  Where  a  policy  of  insur- 
ance provided,  that  no  assignment  of  it  should  take  place 
without  the  permission  of  the  company  endorsed  thereon,  and 
that  no  agent  has  power  to  waive  any  condition  of  the  con- 
tract, and  subsequently  a  transfer  of  the  property  was  made, 
and  an  assignment  of  the  policy  executed  with  the  written  con- 
sent endorsed  on  the  policy  by  the  general  agent  of  the  com- 
pany, who,  at  the  time,  notified  the  company  of  these  facts, 
who  made  no  reply,  held  that  the  company  by  its  silence,  rati- 
fied the  act  of  the  agent.  Imperial  Ins,  Co,  vs.  Dunham,  20 
W.  H.,  473.  7.  A  policy  of  insurance  on  personal  property 
was  conditioned  on  the  insured  retaining  the  sole  ownership 
of  the  goods.  Held,  that  the  condition  was  not  avoided  by 
the  &ct  that  the  assured  executed  a  bill  of  sale  to  a  third 
party,  to  secure  money  advanced  to  the  assured,  it  being  agreed 
that  the  assured  should  retain  possession  of  the  property. 
Kronk  vs.  Ins,  Co.,  91  Pa.,  500.  8.  A  policy  will  not  be 
avoided  by  an  executory  contract  for  the  sale  of  the  property 
insured,  or  by  a  receipt  of  a  portion  of  the  purchase  money, 
if  at  the  time  of  the  loss  the  title  remains  in  the  person 
insured.     Walter  vs.  Sun  Office,  165  Pa.,  381. 

XXXV.  Neglect  to  give  notice  of  alienation  of  the 
PROPERTY.  By  sale  of  the  premises  insured  under  proceedings 
in  the  orphans'  court,  there  was  no  such  alienation  before  con- 
firmation as  avoided  the  policy.  The  notice  to  the  company 
of  the  alienation,  as  required  by  its  by-laws,  need  not  be  given 
by  the  purchaser  until  after  the  confirmation  of  the  judicial 
sale.     Farmers'  Ins,  Co,  vs.  Graybill,  74  Pa.,  23. 

XXXVI.  Neglect  to  occupy  premises,     i  .  A  policy  of 
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fire  insurance  on  a  factory  provided,  that  the  policy  should  be 
void,  if  the  factory  ceased  to  be  operated  for  ten  consecutive 
days.  Work  was  discontinued  for  a  period  of  several  months, 
but  the  premises  were  actually  occupied  by  the  foreman,  who 
was  putting  together  and  making  sales  of  engines.  A  fire 
occurred  during  this  period.  Held,  that  the  factory  had  not 
ceased  to  be  operated  within  the  meaning  of  the  policy. 
Bole  vs.  Ins.  Co.,  159  Pa.,  53.  2.  A  policy  of  insurance 
provided,  that  if  the  premises  should  be  vacant  at  the  time  of 
a  fire,  the  policy  would  be  void.  It  appeared  that  the  son  of 
the  assured  slept  alone  in  the  house,  but  was  absent  on  the 
night  of  the  fire ;  held,  that  the  question  was  one  for  a  jury. 
Chandler  vs.  Ins.  Co.,  88  Pa.,  223.  3.  An  insurance  of  a 
dwelling  house,  or  as  an  ''  occupied  '*  dwelling  house  does  not 
imply  an  engagement  that  it  shall  always  be  occupied  whilst 
the  risk  endures.  A  change  of  tenants  has  no  ef!ect  on  the 
insurance,  if  the  use  be  not  changed.  A  fire  policy  is  a  pro- 
tection against  fire  from  the  negligence  of  the  assured  himself, 
unless  the  negligence  amounts  to  fraud.  Policies  obtained 
contain  stipulations  in  regard  to  occupancy,  but  they  are 
expressed  plainly,  and  if  material,  they  are  stated  to  be  either 
conditions  or  representations.  Cumberland  Valley  Protectum 
Co.  vs.  Douglas,  58  Pa.,  419.  4.  A  building,  described  as 
"  occupied  by  tenants,"  was  insured  by  a  policy  which  pro- 
vided, that  if  the  premises  insured  should  be  vacated  without 
the  written  consent  of  the  company,  the  policy  shall  cease  and 
determine.  The  building  was  destroyed  by  fire  two  days  after 
the  removal  of  the  tenant  therefrom,  and  the  day  before  the 
owner  had  arranged  to  move  into  the  building.  Meantime 
the  owner  had  placed  a  man  in  the  house  to  take  charge  of  it. 
Held,  that  the  unavoidable  absence  of  the  insured  from  the 
building  for  a  temporary  purpose  was  not  a  vacation,  within 
the  meaning  of  the  policy.  Some  cessation  of  occupancy  is 
necessarily  incident  to  a  change  of  tenants,  and  a  reasonable  time 
is  allowed  to  make  such  change.  Doudws.  Ins.  Co.,  141  Pa.,  47. 
5.  A  policy  of  insurance  provided,  that  if  the  premises  insured 
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should  be  vacated  without  the  consent  of  the  company  endorsed 
on  the  policy,  the  latter  should  cease  and  determine.  An 
insured  was  absent  five  days  from  his  dwelling  in  attendance 
at  a  funeral,  during  which  time  there  was  no  occupant  of  the 
house.  Held,  that  such  temporary  absence  was  not  a  breach 
of  the  policy.  Franklin  Ins.  Co.  vs.  Kepler,  95  Pa,,  492. 
6.  Where  the  provision  of  a  policy  of  insurance  was  that  if 
"  any  change  be  made  as  to  the  tenants  or  occupancy  of  the 
premises  without  being  notified  by  the  company  and  endorsed 
upon  the  policy,  then  this  policy  should  be  void,"  held,  that 
if  the  tenants  left  the  premises  a  short  time  before  the  fire,  it 
was  not  necessary  that  the  assured  should  have  given  the  com- 
pany notice  that  the  tenant  had  left,  in  order  to  hold  the  com- 
pany liable.  McAnnally  vs.  Ins.  Co.,  2  Pittsburg,  189. 
Edwards  vs.  Ins.  Co.,  3  W.  N.,  241.  7.  A  condition  in  a 
policy  of  insurance  that  it  should  be  null  and  void,  if,  without 
the  written  consent  of  the  company  first  obtained,  the  premises 
insured  should  be  vacated,  is  valid.  McClure  vs.  Ins.  Co., 
I  Luzerne  Law  Times,  209.  8.  A  policy  of  insurance  pro- 
vided, that  if  without  the  written  consent  of  the  company  the 
premises  should  become  vacant,  the  policy  should  be  void. 
It  is  no  excuse  if  a  tenant  vacates  the  premises  without  the 
landlord's  knowledge.  The  good  faith  of  the  insured  does 
not  enter  into  the  question.  McClure  vs.  Ins.  Co.,  90  Pa,,  277. 
9.  A  policy  of  fire  insurance  provided,  that  if  the  building 
became  vacant  without  notice  to  or  consent  of  the  company 
endorsed  on  the  policy,  all  liability  should  cease.  The  term 
of  one  tenant  expired  on  the  day  another  tenant  had  leased  the 
premises.  The  latter  tenant  not  being  able  to  occupy  the 
house  until  the  fifth  day  after  the  previous  lease  had  expired 
the  landlord  permitted  the  former  tenant  to  leave  some  of  his 
goods  temporarily  in  the  house.     In  the  interim  a  fire  took 

« 

place.  The  court  held,  that  the  facts  did  not  constitute  such  a 
non-occupancy  of  the  premises  for  such  a  length  of  time  as 
would  vitiate  the  policy.  North  America  Ins.  Co.  vs.  Hannum, 
I  Monaghan,  369.     10.  Where  a  policy  provided,  that  the 
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building  should  not  remain  vacant  without  notice  to  the  com- 
pany, its  being  unoccupied,  even  with  the  knowledge  of  the 
agent  of  the  company,  vitiated  the  policy.  Pottsville  Ins.  Co. 
vs.  Fromnty  2  Schuylkill  Record,  305.  11.  A  condition  of 
a  fire  insurance  policy,  that  it  shall  be  void  if  the  building 
insured  become  vacant  or  unoccupied,  is  not  violated  where  a 
tenant  whose  term  continued  to  April  i,  moved  out  on  March 
27,  and  the  premises  were  leased  to  a  new  tenant  to  commence 
from  April  i,  but  were  destroyed  by  fire  on  March  28,  being 
then  unoccupied.  This  brief  period  of  non-occupancy  did  not 
amount  to  the  abandonment  of  possession  prohibited  by  the 
policy.  Roe  vs.  Ins.  Co.^  149  Pa.,  94.  12.  A  policy  of 
insurance  stipulating  that  it  shall  be  void  if  any  change  be 
made  as  to  tenants  or  occupancy  of  the  premises  without  the 
company  being  notified,  is  not  rendered  void  by  the  house 
being  left  unoccupied  without  notice  to  the  company.  In  this 
case,  the  policy  contains  neither  warranty  nor  condition  that  the 
premises  shall  be  occupied,  unless  upon  notice  the  insurer 
should  consent  to  their  becoming  vacant.  Somerset  County  Ins. 
Co.  vs.  Usaw^  112  Pa.,  80.  13.  Where  a  policy  provided  that 
the  insurance  was  not  payable,  if  the  premises  became  vacated 
without  immediate  notice  to  the  company  and  consent  endorsed 
thereon,  notice  of  vacancy  must  be  given  within  a  reasonable 
time,  the  policy  then  remaining  in  force  until  consent  is  refused 
by  the  insurer.     Sirunk  vs.  Ins.  Co.^  160  Pa.,  345. 

XXXVII.  Neglect  by  change  of  occupancy.  A  policy 
of  insurance  on  personal  property  provided  against  a  change 
of  occupancy  of  the  building  in  which  the  goods  were  located. 
The  insured  made  no  change,  but  a  party  holding  a  portion 
of  the  building  rented  his  part  to  a  new-comer.  Held,  that 
the  policy  in  the  goods  was  not  vitiated  thereby.  McKee  vs. 
Ins.  Co.,  26  W.  K.,  263. 

XXXVIII.  Neglect  by  encumbering  property,  i. 
Where  an  applicant  for  insurance  informed  the  insurer's  agent 
that  the  property  was  encumbered  to  a  certain  amount,  where- 
upon a  policy  was  issued,  providing  that  the  policy  should  be 
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void  if  the  property  be  subject  to  liens  or  the  hazard  be 
increased,  judgment  liens  existing  or  subsequently  entered, 
will  not  avoid  the  policy,  if  the  amount  stated  be  not  exceeded. 
Keister  vs.  Ins.  Co.,  128  Pa,,  553.  Gould  vs.  Ins.  Co.,  134 
Pa.,  571.  2.  A  policy  of  insurance  provided,  that  in  the 
event  of  the  property  becoming  encumbered  by  mortgage  or 
judgment,  the  assured  should  give  written  notice  to  the  com- 
pany, and  pay  an  additional  premium,  and  obtain  the  written 
consent  of  the  company  to  a  continuance  of  the  insurance,  other- 
wise the  policy  to  be  void.  The  assured  afterwards  gave  a 
bond,  with  confession  of  judgment,  and  the  same  was  entered 
of  record  without  his  knowledge,  and  without  notice  to  or  con- 
sent of  the  company.  The  condition  of  the  bond  was  complied 
with,  and  at  no  time  could  execution  have  been  issued.  Held, 
that  such  judgment  rendered  the  policy  void.  Hill  vs.  Ins.  Co., 
15  W.  K.,  213.  Blooming  Grove  Ins.  Co.  vs.  McAnerny, 
31  Pittsburg  Journal,  66.  3.  A  condition  in  a  policy  of  fire 
insurance,  that  if  the  property  insured  shall  become  encum- 
bered by  mortgage,  judgment  or  otherwise,  the  policy  shall  be 
null  and  void,  unless  the  written  consent  of  the  company  be 
obtained,  is  broken  when  an  encumbrance  falls  upon  the  prop- 
erty, whether  the  assured  has  knowledge  of  it  or  not,  and 
no  recovery  can  be  had  without  a  continuance  of  the  policy 
by  the  written  consent  of  the  company.  Penna.  Ins.  Co. 
vs.  Schmidt,  1 19  Pa.^  449.  Hench  vs.  In.  Co.,  122  Pa.,  128. 
4.  Where  a  condition  in  a  policy  of  insurance  provided  that, 
if  an  encumbrance  fall  upon  the  property  insured  sufficient  to 
reduce  the  real  interest  of  the  insured  to  a  sum  equal  or  below 
the  sum  insured,  the  policy  shall  be  void,  and  the  insured 
confessed  a  judgment  for  an  amount  in  excess  of  the  value  of 
the  property,  the  policy  is  thereby  avoided.  Kensington  Bank 
vs.  Yerkes,  86  Pa.,  227.  5.  A  covenant  in  a  policy  against 
future  encumbrances  is  not  violated  by  the  revival  of  an 
existing  judgment,  or  by  the  entry  of  an  outstanding  judg- 
ment bonds  included  in  the  amount  of  existing  encumbrances 
stated  in  the  application,   or  even  by  the  entry  of  a  new 
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judgment,  if  thereby  there  be  no  increase  in  the  total  amount 
of  the  encumbrances.  Kister  vs.  Ins,  Co.,  128  Pa.,  554, 
6.  Where  a  policy  provided,  that  no  mortgage  should  be 
placed  on  the  property  insured  without  notice  to  the  com- 
pany, and  the  assured  executed  such  mortgage,  but  subse- 
quently had  the  policy  renewed,  held,  that  as  the  mortgage 
was  given  prior  to  the  renewal,  the  condition  in  the  policy 
could  not  be  enforced.  Lebanon  Ins.  Co.  vs.  Leathers,  20 
W,  K.,  107.  7.  Where  a  condition  existed  in  a  policy, 
limiting  the  amount  of  encumbrance  allowed  upon  the  prop- 
erty insured,  and  it  was  subsequently  encumbered  to  a  larger 
sum,  the  action  of  the  adjuster  of  the  company,  with  full 
knowledge  of  the  additional  encumbrance,  in  compromising 
the  loss  of  the  property  by  fire,  and  agreeing  to  settle  for  a 
fixed  sum,  binds  the  company.  McGonigle  vs.  Ins.  Co.,  167 
Pa.,  364.  8.  A  condition  in  a  policy  that  the  assured  shall 
not  encumber  the  property  without  the  endorsed  consent  of 
the  company,  is  not  broken  by  the  fact  that  the  insured  allowed 
judgments  to  be  entered  against  him,  which  became  liens  on 
the  property  insured,  provided  the  total  amount  of  encumbrance 
is  no  greater  than  when  the  insurance  was  effected.  Weiss  vs. 
Ins.  Co.,  148  Pa.,  349.  9.  A  policy  of  fire  insurance  pro- 
vided that,  unless  by  written  consent  of  the  company  an 
incumbrance  fall  or  be  executed  upon  the  property  insured, 
said  policy  would  become  void.  A  mortgage  was  placed  on 
the  insured  property,  and  notice  thereof  was  endorsed  by  the 
agent  on  the  policy,  held,  that  it  was  for  the  jury  to  determine 
whether  or  not  the  policy  became  void  by  mortgaging  the 
property.     Wright  vs,  Ins.  Co.,  no  Pa.,  20. 

XXXIX.  Neglect  to  continue  the  business.  A  mere 
temporary  suspension  of  business  for  want  of  a  supply  of 
material,  will  not  operate  as  a  forfeiture  under  a  condition  in  a 
policy  of  insurance  that  the  same  shall  be  void  in  case  the 
property  ceases  to  be  operated  without  the  consent  of  the 
company.     Lebanon  Ins.  Co.  vs.  Leathers,  20  W.  K.,  107. 

XL.  Neglect  in  storing  explosives,     i.  A  condition 
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of  a  policy  of  insurance  upon  the  merchandise  of  a  store  stipu- 
lated, that  no  petroleum  should  be  kept  on  the  premises.  A 
barrel  of  petroleum  was  kept  in  the  store  for  sale.  Held,  that 
this  avoided  the  policy,  even  though  an  agent  of  the  company 
knew  that  petroleum  was  kept  on  the  premises  at  the  time  the 
insurance  was  affected.  It  is  probable  that  this  provision 
would  not  apply  to  the  oil  used  in  lighting  the  premises,  for 
such  use  has  become  a  necessity  for  all  buildings  in  the 
country  in  which  light  is  required  during  the  night.  Birming" 
ham  Ins,  Co.  vs.  Kroegher,  83  Pa.,  66.  2.  Whether  keeping 
on  hand  a  barrel  of  sulphur  to  be  used,  was  storing  sulphur 
prohibited  by  the  policy,  is  a  question  for  the  jury.  Fire 
Ass'n  vs.  Gilmer,  3  Walker,  234.  3.  When  a  policy  of 
insurance  against  fire  contained  the  usual  clause  against  hav- 
ing or  keeping  benzine,  petroleum,  etc.,  on  the  premises 
insured,  and  the  evidence  was  that  small  quantities  of  benzine 
and  carbon  oil  were  employed  to  clean  the  machinery  in  the 
building,  the  policy  also  permitting  the  insured  to  make 
repairs,  it  was  held  that  the  policy  was  not  thereby  rendered 
void.  What  was  prohibited  was  the  habitual  use  of  such 
articles,  not  their  exceptional  use.  Humboldt  Ins,  Co,  vs. 
Mears,  i  Pennypacker,  513.  4.  Where  a  policy  for- 
bade the  storing  or  keeping  of  petroleum  on  the  premises, 
the  consent  of  the  agent  of  the  company  that  the 
insured  should  keep  a  small  quantity  of  petroleum  would 
not  bind  the  company,  but  would  render  the  agent  liable  if  any 
injury  to  the  premises  resulted.  Kroeger\%.  Pitcaim,  loi  Pa., 
311.  5 .  Where  a  policy  of  insurance  provides  that  explosives 
shall  not  be  stored  in  a  retail  shop,  a  violation  of  the  condi- 
tion voids  the  policy.  Lancaster  Ins,  Co,  vs.  Lenheim,  i 
Schuylkill  Record,  41.  89  Pa. ,  502.  6.  A  policy  of  fire  insur- 
ance on  a  building  provided  that  the  policy  should  be  void,  if  gas- 
oline be  kept,  used  or  allowed  on  the  premises.  The  business 
conducted  in  the  place  was  silver  plating,  in  which  gasoline  had 
always  been  necessary,  as  was  known  to  the  insurers  at  the 
time  the  policy  was  issued.     The  gasoline  was  not  the  cause 
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of  the  fire  which  took  place,  and  its  use  was  held  not  to  have 
avoided  the  policy.  Lancaster  Silver  Plate  Co.  vs.  Ins,  Co.^ 
170  Pa.y  151,  166.  7.  A  policy  of  insurance  contained  a 
condition,  that  if  the  assured  shall  keep  or  have  on  the  insured 
premises  certain  explosive  substances,  without  written  permis- 
sion of  the  company,  then  the  policy  should  be  void. 
With  proper  precautions  the  assured  used  benzine  on  the 
premises  to  clean  machinery.  Held,  that  the  words  "  keep  or 
have  *'  were  intended  to  prevent  storage  of  the  prohiUted 
articles,  and  taking  them  on  the  premises  for  the  purpose  of 
cleaning  the  machinery  was  not  embraced  in  the  meaning.  Mears 
vs.  Ins.  Co.,  92  Pa.,  15.  9  W.  K.,  108.  8.  Where  a  policy 
requires  that  permission  to  use  kerosene  oil  as  a  light  beendorsed 
on  the  policy,  the  policy  is  not  avoided  if  permission  to  use  it  was 
given,  and  the  omission  to  endorse  was  by  mistake  and  over- 
sight of  the  agent.  Melvin  vs.  Ins.  Co.,  2  Luzerne  Register 
219.  I  Walker,  362.  9.  Where,  in  a  policy  of  fire  insur- 
ance, it  was  provided  that  lighting  a  building  by  gasoline 
required  a  higher  rate  of  premium,  and  the  jury  found  that  the 
fire  did  not  result  from  anything  forbidden  in  the  policy,  held^ 
that  the  policy  was  not  void,  even  though  gasoline  had  been  used 
upon  the  premises,  because  of  the  absence  of  a  provision  that  such 
an  increase  of  risk  should,  ipso  facto,  avoid  the  policy.  Mutual  Ins, 
Co.  vs.  Shoe  Factory,  23  Pittsburg  Journal,  1 1 5.  10.  Where 
a  policy  is  issued  upon  a  stock  of  merchandise  usually 
kept  in  a  country  store,  the  &ct  that  the  insured  keeps  in 
stock  certain  articles  which  by  a  general  clause  printed  in  the 
policy  are  prohibited  to  be  kept  will  not  avoid  the  policy ;  pro- 
vided these  articles  were  such  as  are  usually  kept  in  a  country 
store ;  and  evidence  is  admissible  to  prove  that  custom.  Pitts- 
burg  Ins.  Co.  vs.  Frazee,  107  Pa.,  521.  11.  A  policy  of  fire 
insurance  provided  that  no  coal  oil  beyond  five  gallons  for 
lighting  purposes  should  be  stored  upon  the  insured  premises, 
without  permission  endorsed  on  the  policy.  Subsequently  the 
local  agent  of  the  company  gave  the  insured  verbal  permission 
to  keep  one  barrel  of  oil  for  use  on  the  premises.  In  an  action 
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for  loss  occasioned  by  fire,  not  the  result  of  storing  the  oil, 
which  oil  was  not  consumed  in  the  fire,  held,  that  there  was 
evidence  of  a  mutual  mistake  by  the  plaintiff  and  the  agent 
as  to  the  clause  in  the  policy,  and  the  jury  was  justified 
in  finding  for  the  plaintiff.  Queen  Ins.  Co.  vs.  Harris,  2 
W.  IT.y  220.  12.  In  this  case  oil  was  prohibited,  but  as  it 
was  necessary  in  the  business,  it  was  allowed  by  the  jury. 
Baumgardner  vs.  Ins.  Co.,  i  W.  N.,  1 19.  White  vs.  Assurance 
Co.,  18  W,  K.,  279.  13.  A  by-law  of  an  insurance  company 
provided,  that  if  the  insured  devoted  any  part  of  the  build- 
ing insured  to  a  mere  hazardous  business,  the  policy  should 
be  void.  The  insured  introduced  gasoline  for  lighting  pur- 
poses, but  afterwards  discontinued  it.  Subsequently  a  fire 
occurred.  Held,  that  lighting  with  gasoline  was  not  devot- 
ing the  building  to  a  mere  hazardous  purpose,  and  as  the 
validity  of  the  policy  depended  on  the  state  of  the  premises 
at  the  time  of  the  loss,  the  gasoline  did  not  cause  the  fire. 
Mutual  Ins.  Co.  vs.  Coatesville  Factory,  80  Pa.,  407.  14.  A 
policy  of  insurance  on  a  patent  leather  &ctory  allowed  benzole 
in  no  place  but  in  a  shed  detached  from  the  building.  The 
insured,  in  conducting  their  business,  carried  the  benzole  to 
their  factory  in  an  open  can.  Held,  that  the  insured  was 
justified  in  so  doing,  as  the  benzole  was  necessary  to  their 
business,  which  fact  was  known  to  the  insurance  company  at 
the  time  it  issued  the  policy.  Citizens*  Ins.  Co.  vs.  McLaughlin, 

53  Pa.,  485. 

XLI.  Neglect  in  heating  premises.    In  a  suit  s^nst 

a  fire  insurance  company,  on  a  policy,  it  is  for  the  jury  to 

determine   whether  the  substitution  of  a  steam  engine   for 

heating  purposes  in  place  of  stoves  in  a  carpenter  shop,  increased 

the  hazard  of  fire.  Girard  Ins.  Co.  vs.  Stephenson,  37  Pa.,  293. 

XLH.  Neglect,  resulting  in  explosion  of  lamp.     i.  A 

clause  in  a  policy  that  the  company  would  not  be  liable  for 

losses  resulting  from  explosions,  does  not  bar  recovery  for  a 

loss  occasioned  by  a  fire  occasioned  by  the  explosion  of  an  oil 

lamp.     Heffron  vs.  Ins.  Co.,  132   Pa.,   580.     2.  An  insur- 
45 
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ance  policy  against  all  direct  loss  or  damage  by  fire  does  not 
render  the. insurer  liable  for  damage  caused  by  the  smoke 
and  soot  of  a  smoking  lamp.  Sa$nuels  vs.  Ins,  Co.^  2  Pa. 
Dist,  397. 

XLIII.  Neglect  to  keep  PROPERTy  from  levy.  i.  One 
of  the  conditions  of  a  policy  of  fire  insurance  was,  "  that  the 
insurance  should  cease  from  the  time  the  property  shall  be 
levied  on  or  taken  into  possession  or  custody  under  any  pro- 
ceeding in  law  or  equity."  This  condition  has  special  if  not 
exclusive  reference  to  personal  property  which  often  is  seized 
by  the  sheriff  and  remains  in  his  possession  until  sold,  who 
cannot  be  expected  to  guard  it  with  the  same  care  as  the 
owner  would.  It  means  a  levy  accompanied  with  seizure  and 
change  of  possession,  and  has  no  application  ordinarily  to  pro- 
ceedings for  the  sale  of  real  estate.  Ins.  Co.  vs.  O^MalUy^ 
82  Pa.,  400.  Smiih  vs.  Ins.  Co.,  89  Pa.,  287.  2.  A  clause 
in  an  insurance  policy,  that  the  insurance  shall  be  void  if  the 
property  be  levied  on,  is  to  be  construed  as  meaning  rightful 
levies.     ABUs  vs.  Ins.  Co.,  5  Phila.,  28. 

XLIV.  Neglect  to  suppress  a  riot.  A  policy  of  insur- 
ance provided,  that  the  company  should  not  be  liable  for  any 
loss  by  fire  occasioned  by  means  of  an  invasion  or  riot  Held, 
that  where  a  breaker  at  a  coal  mine  was  set  on  fire  at  night  by 
a  party  of  men,  who  fired  guns,  drove  the  watchman  away, 
and  then  burned  the  breaker,  there  was  a  riot  within  the  mean- 
ing of  the  policy.     Lycoming  Ins.  Co.  vs.  Sckwenk,  95  Pa.,  89. 

XLV.  Neglect  to  keep  a  watchman  employed.  Evi- 
dence is  admissible  in  an  action  for  the  loss  by  fire  of  the  contents 
of  a  building,  that  the  policy  of  insurance  contained  a  clause 
requiring  the  insured  to  keep  a  watchman  employed,  which 
requirement  was  not  fulfilled.  Kennebec  Ice  Co.  vs.  R.  R., 
14  W.  N.,  554. 

XLVI.  Neglect  by  altering  the  building  insured. 
I .  Where  a  stipulation  existed  in  a  policy  of  insurance,  that  when- 
ever alterations  to  the  premises  should  be  about  to  be  made, 
application  might  be  made  to  an  officer  of  the  company,  who 
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shall  examine  the  premises,  and  if  the  hazard  be  increased,  the 
premium  shall  be  increased,  and  if  the  risk  be  not  increased, 
the  officer  shall  give  a  certificate,  "  altered  but  not  endangered," 
held,  in  ^n  action  for  loss  by  fire,  that  without  proof  of  such 
examination  and  certificate,  evidence  that  an  alteration  did  not 
increase  the  risk  was  inadmissible.  DUhl  vs.  Adams  Co,  Ins. 
Co.^  58  Pa. I  443.  2.  A  condition  in  a  policy  of  fire  insurance 
requiring  written  notice  of  privilege  to  make  alterations  in 
insured  premises  may  be  waived  by  acquiescence  and  collections 
of  premiums  by  the  company.  Stauffer  vs.  Ins.  Co.,  150 
Pa.,  531. 

XLVII.  Neglect  by  taking  additional  insurance. 
I.  Where  a  policy  provided,  that  it  should  be  rendered  void  if 
additional  insurance  was  placed  upon  the  property  without  the 
consent  of  the  company,  evidence  that  the  treasurer,  who  was 
abo  a  director  of  the  company,  had  knowledge  of  the  addi- 
tional insurance,  and  subsequently  accepted  payment  of  an 
assessment  from  the  insured,  is  insufficient  to  charge  the  com- 
pany with  a  waiver  of  the  forfeiture  or  with  an  estoppel,  the 
treasurer  not  being  authorized  to  waive  such  provision.  Hook 
vs.  Ifts.  Co.^  160  Pa.,  229.  2.  A  stipulation  in  a  policy  of 
fire  insurance,  that  if  the  insured  shall  injure  in  any  other  com- 
panies, the  policy  shall  be  considered  '*  sunk,"  renders  the 
policy  absolutely  void,  without  any  action  on  the  part  of  the 
insurer,  when  other  insurance  is  effected.  MifrshaU  vs.  Ins. 
Co.,  ID  Pa.  County,  87.  28  W.  N.,  283.  .  20  Phila.,  340. 
3.  A  policy  of  insurance  provided,  that  the  comps^ny  should 
not  be  liable  if  there  was  other  insurance  without  its  written 
consent,  and  permission  must  be  first  approved  at  a  regular 
meeting  of  the  board  of  directors.  PlaintifTtold  the  secretary 
at  the  company  that  he  intended  to  take  out  additional  insur- 
ance, to  which  the  secretary  consented,  and  promised  that  he 
would  arrange  it  at  a  meeting  of  the  directors.  The  president 
requested  a  director  to  write  the  necessary  consent.  This  was 
done  but  not  signed,  and  hence  the  company  was  estopped 
from  denying  its  approval.     Stauffer  vs.  Ins.  Ass'n,  64  Pa., 


708  THE    LAW    OF    NEGUGENCE 

Fire  Insurance — Continued, 

199.  4.  Where  a  policy  of  fire  insurance  requires  notice  of 
other  insurances  to  be  given  to  the  company,  but  prescribes  no 
form  of  notice  or  manner  of  service,  a  verbal  notice  to  the 
local  agent  through  whom  the  policy  was  underwritten  suffices. 
Union  Ins.  Co,  vs.  Murphy,  2  Delaware  Co.,  510.  3  Lan- 
caster Review,  319.  5.  Where  there  is  double  insurance 
the  assured  can  proceed  against  any  one  of  the  underwriters, 
if  the  insurance  is  sufficient,  and  recover  the  whole  loss ;  and 
the  defendant  then  has  his  action  against  the  others  for  contri- 
bution. PhiUips  vs.  Ins.  Co.,  2  Legal  Opinion,  137.  Bahner 
vs.  Ins.  Co.,  Northumberland  Co.  News,  135. 

XLVIIL  Neglect  of  notice  of  additional  insurance. 
I .  A  condition  in  a  policy  that  the  policy  shall  be  void,  unless 
written  notice  of  additional  insurance  be  furnished  to  the  secre- 
tary of  the  company,  is  a  reasonable  regulation.  Notice  to  a 
director  of  the  company  will  not  suffice.  Bard  vs.  Ins.  Co.^ 
153  Pa.,  257.  2.  Where,  in  violation  of  the  stipulations  of 
a  policy,  a  subsequent  insurance  without  notice  to  the  first 
insurer  was  effected  on  personal  property,  it  was  held,  the 
policy  was  avoided.  Gottsman  vs.  Penna.  Ins.  Co.^  56  Pa., 
210.  3.  A  policy  was  by  its  terms  void,  if  without  the  con- 
sent of  the  insurer  endorsed  thereon,  other  insurance  was 
procured.  In  the  present  case,  the  wife  of  the  insured, 
without  notice  to  her  husband,  took  out  an  additional 
policy  on  the  property.  The  evidence  was  conflicting  as 
to  the  husband's  knowledge  of  the  act  of  his  wife,  and 
the  policy  was  declared  void.  McKehy  vs.  Ins.  Co.^  161 
Pa.,  279.  4.  Where  a  policy  required  the  assured  to  notify 
the  company  of  other  insurance  on  the  premises,  without 
specifying  the  form  of  notice  or  manner  of  service  thereof,  any 
definite  and  certain  information  of  the  &ct  communicated  to 
the  company  is  sufficient.  Union  Ins.  Co.  vs.  Murpky,  17 
W.  N.,  243.     34  Pittsburg  Journal,  i. 

XLIX.  Neglect  BY  excessive  insurance,  i.  Where  a 
policy  of  fire  insurance  provided  that  the  aggrq^ate  amount 
of  insurance  on  the  property  should  not  exceed  two-thirds  of 
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the  cash  value,  and  the  plaintiff's  evidence  showed  that  he  had 
subsequently  taken  out  another  policy  on  the  same  property, 
the  amount  of  insurance  in  the  two  companies  being  more 
than  two-thirds  the  value  of  the  premises,  it  was  not  error  to 
enter  a  compulsory  non-suit  Buhner  vs.  Ins.  Co,^  127  Pa., 
464.  2.  If  a  company  after  notice  of  over-insurance,  make 
and  collect  assessments,  it  treats  the  contract  as  still  subsist- 
ing and  is  estopped  from  setting  up  a  forfeiture.  An  insurance 
was  on  a  house  and  stable  in  one  policy ;  an  over-insurance 
was  made  on  the  house;  both  were  burned;  the  company 
tendered  payment  for  the  loss  on  the  stable.  Held,  that  this 
tender  did  not  estop  the  company  from  setting  up  a  forfeiture 
as  to  the  house.  Elliott  vs.  Lycoming  Ins,  Co.^  66  Pa.,  22. 
3.  A  breach  of  a  covenant  in  a  policy,  not  to  insure  beyond 
two-thirds  of  the  estimated  value,  is  a  forfeiture  of  the  policy. 
An  agent  of  a  company,  whose  duty  is  to  take  surveys,  receive 
applications  for  insurance,  receive  assessments  and  examine 
into  losses  is  not  authorized  to  accept  notice  of  over-insurance, 
and  to  waive  its  consequences.  Mitchell  vs.  Lycoming  Ins, 
Co,,  51  Pa.,  402. 

L.  Neglect  of  property  adjoining  the  one  insured. 
Where  two  adjoining  houses  of  the  same  owner  were  insured 
by  one  company  at  the  same  time,  but  in  two  distinct  policies, 
it  was  held  that  the  contracts  were  distinct,  and  that  the  assured 
could  recover  for  damage  by  fire  to  one  building,  although 
the  other  building  was  used  in  a  manner  prohibited  by  the 
policy  and  the  fire  originated  in  it  Franklin  Fire  Ins.  Co,,ys. 
Brock,  57  Pa.,  74. 

LI.  Neglect  of  the  party  insured.  The  fact  that  a 
loss  is  due  to  the  negligence  or  carelessness  of  the  assured 
will  not  relieve  the  insurer,  unless  the  negligence  amounts  to 
fraud.  The  insurer  is  liable,  if  the  proximate  cause  of  the  loss 
be  one  of  the  perils  insured  against,  even  though  the  remote 
cause  be  the  negligence  of  the  assured  Lebanon  Ins,  Co.,  vs. 
Kepler,  106  Pa.,  28. 

LII.  Neglect  of  tenant  of  premises.    Violation  of 
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the  condition  in  a  policy  of  fire  insurance  by  a  tenant,  without 
the  knowledge  of  the  owner,  renders  a  policy  void.  In  the 
present  case,  the  tenant  offered  gunpowder  for  sale,  which  the 
insurance  policy  prohibited.  Steinmetz  vs.  Ins,  Co, ,  6  Phila.  ,21. 
LIII .  Neglect  op  third  party,  i  .  An  insurance  company 
can  maintain  a  suit  in  the  name  of  the  insured  for  the  loss  from 
fire  paid  by  it,  without  an  assignment  of  the  claim  or  formal 
order  of  subrogation  to  its  rights,  against  a  party  whose  n^- 
ligence  it  is  alleged  caused  the  fire.  Fidelity  Co.  vs.  Naiural 
Gas  Co,^  150  Pa.|  8.  2.  When  a  loss  by  fire  is  occasioned 
by  the  negligence  of  a  third  party,  against  whom  the  insured, 
after  payment  of  the  insurance,  recovers  judgment  for  the 
entire  loss,  with  interest,  the  recovery  enures  to  the  benefit  of 
the  insurance  company  to  the  extent  of  the  amount  it  has  paid 
the  insured,  less  part  of  the  expenses  incurred  in  obtaining  the 
judgment.  Hetidrickson  vs.  R.  R.,  23  Pittsburg  Journal,  147. 
3.  Where  an  insurance  company  has  paid  a  loss  upon  property 
destroyed  by  fire,  through  the  alleged  n^ligence  of  a  third 
party,  it  may  bring  suit  against  the  wrong-doer  in  the  name  of 
the  assured,  without  his  consent,  and  the  assured  cannot  pre- 
vent such  use  of  his  name,  or,  by  a  release  to  the  defendant, 
defeat  the  action.  The  company  becomes  subrogated  to  the 
rights  of  the  assured  to  the  extent  of  the  sum  paid  on  the 
policy.     Kennebec   Coal  Co.  vs.  R.  /?.,   2  Chester   Co.,  29. 

13  W.  N.,  162.  15  Lancaster  Bar,  15.  3.  A  person 
whose  property  has  been  destroyed  by  fire  caused  by  the 
negligent  act  of  another,  may  recover  damages  from  the 
wrong-doer,  notwithstanding  he  has  received  from  an  insurance 
company  the  full  amount  of  his  loss.  The  insurance  company 
is  entitled,  by  way  of  s.ubrogation,  to  a  part  or  all  of  the  sum 
recovered.     Lindsay  vs.   Gas  Co.,  41    Pittsburg  Journal,  276. 

14  Pa.  County,  181.  10  Montgomery  Co.,  48.  7  York 
Record,  157.  3  Pa.  Dist,  716.  4.  Where  the  property 
insured  by  fire  is  insured  under  the  standard  policy  pro- 
vided by  the  act  of  April  16,  1 891,  and  the  owner  of  the 
property  signs  a  subrogation  receipt,  and  brings  a  suit  s^ainst 
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the  person  whose  negligence  caused  the  fire,  joining  in  the 
suit  the  insurance  company  as  party  plaintiif,  the  amount 
recovered  must  be  considered  the  whole  loss,  and  the  insured 
will  be  entitled  to  only  the  amount  of  the  judgment  in  excess 
of  what  he  received  from  the  insurance  company.  Staughton 
vs.  Gas  Co.,  165  Pa.,  428. 

LIV.  Neglect  to  suffer  loss.  In  a  suit  upon  a  policy 
of  insurance,  an  affidavit  of  defence  will  prevent  judgment, 
which  states  that  defendant  is  informed  and  expects  to  be  able 
to  prove  upon  the  trial,  that  the  plaintifls  have  suffered  no  loss 
from  fire  during  the  existence  of  the  policy  sued  upon.  Bloom- 
ingdale  vs.  Ins.  Co.,  27  Pittsburg  Journal,  23. 

LV.  Neglect  to  give  notice  of  fire.  i.  A  policy  of 
insurance  required  notice  of  loss  by.  fire  to  be  given  to  the 
secretary  **  forthwith."  Held,  that  the  rule  meant  due  diligence, 
and  eighteen  days  was  too  long  a  period  to  delay  it.  A  local 
agent  has  no  authority  to  receive  the  notice,  and  is  not  bound 
to  communicate  it  to  the  company.  Edwards  vs.  Lycoming 
Co.  Ins.  Co.,  75  Pa.,  378.  Sparrow  vs.  Ins.  Co.,  17  Phila., 
329.  2.  It  is  conclusive  evidence  of  notice  of  fire  to  an 
insurance  company,  that  the  adjuster  of  the  company  was  sent 
to  the  place  of  the  fire  under  instructions  from  the  c^ent  of 
the  company.     Welsh  vs.  Assurance  Co.,  151  Pa.,  607. 

LVI.  Neglect  of  notice  of  loss.  i.  Notice  of  loss 
must  be  given  by  the  insured  according  to  the  conditions  of 
the  policy,  and  the  sending  an  agent  to  examine  the  premises 
is  not  sufficient  proof  of  the  waiver  of  these  conditions  by  the 
insurer.  Btisch  vs.  Ins.  Co.,  6  Phila.,  252.  2.  The  sending 
of  the  preliminary  notice  of  loss  by  mail  to  an  insurance 
company  properly  addressed,  is  prima  facie  evidence  of  service 
of  such  notice,  and  in  the  absence  of  denial  of  its  receipt, 
the  jury  may  infer  actual  notice  therefrom.  Susquehanna 
Ins.  Co.  vs.  Toy  Co.,  97  Pa.,  424.  Farmers*  Ins.  Co.  vs. 
Meyer,  97  Pa.,  441. 

LVII.  Neglect  of  prompt  notice  of  loss.  i.  What 
is  due  diligence  in  giving  notice  of  a  loss  under  a  policy  requir* 
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ing  notice  to  be  given  "  forthwith,"  is  for  the  jury  to  decide. 
Lycoming  Ins,  Co.  vs.  Bedford,  23  Pittsburg  Journal,  170. 
2  W.  N.,  529.  2.  A  condition  in  a  policy  of  insurance 
required  the  insured  immediately  after  the  loss  to  notify  the 
company  of  the  same,  rendering  a  particular  account  and 
proof  thereof.  Merely  notifying  the  local  agent  was  not  suffi- 
cient, even  if  he  informed  the  company,  who  sent  an  adjuster 
to  the  premises  with  blanks  which  the  insured  failed  to  fill  out 
Warner  Ys,  Ins.  Co.,  25  Pittsburg  Jonrnaly  171.  Todd  vs. 
Ins.  Co.,  2  W.  N.,  227.     Ins.  Co.  vs.  Bec^ord,  Idem,  529. 

LVIII.  Neglect  of  proofs  of  loss.  i.  Where  there  is 
a  single  subject  of  insurance,  which  is  entirely  destroyed,  and 
immediate  notice  of  the  loss  given  to  the  insurance  company, 
further  detailed  proof  of  the  loss  is  not  requisite  to  a  right  of 
recovery.  Atnerican  Central  Ins.  Co.  vs.  Haws,  35  Pittsburg 
Journal,  142.  Ins.  Co.  vs.  Hanlon,  i  W.  N.,  33.  2.  Where 
the  secretary  of  a  mutual  insurance  company  declares  that 
the  company  will  not  pay  a  loss,  it  is  a  waiver  not  only  of 
preliminary  proofs,  but  also  of  a  condition  in  the  policy  that 
suit  shall  not  be  commenced  until  the  expiration  of  ninety 
days  after  proof  of  loss.  Farmers'  Ins.  Co.  vs.  Ensndnger,  30 
Pittsburg  Journal,  86.  12  W.  N.,  9.  3.  In  case  of  a  total 
loss  of  the  building  insured,  where  the  insurance  company  has 
.  been  notified  immediately,  no  further  notice  or  technical  proof  of 
loss  is  necessary.  Ins.  Co.  vs.  Dougherty,  102  Pa.,  568.  Roe 
vs.  Ins.  Co.,  149 Pa.,  95.  McGonigie  vs.  Ins.  Co.,  168  Pa.,  i. 
4.  The  waiver  of  proof  of  loss  required  by  a  policy  of  fire  insur- 
ance, may  be  inferred  by  any  act  of  the  insurer  evincing  a  recog- 
nition of  liability  or  a  denial  of  obligation  exclusively  for  other 
reasons.  Where  the  loss  is  total,  and  the  company  has  imme- 
diate notice,  no  technical  proofs  of  loss  are  necessary.  Penna. 
Ins.  Co.  vs.  Dougherty,  102  Pa.,  568.  Lebanon  Ins.  Co.  vs. 
Erb,  112  Pa.,  149.  5.  Where  a  policy  of  fire  insurance 
required  formal  proofs  of  loss  to  be  furnished  within  thirty 
days,  and  the  evidence  disclosed  that  the  secretary  of  the  insur- 
ing company  went  by  request  to  the  site  of  the  building,  viewed 
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the  ruins,  obtained  an  estimate  of  the  cost  of  rebuilding,  offered 
the  insured  a  specific  sum  for  the  loss,  marked  the  items  in  his 
book,  held,  there  was  sufficient  evidence  to  submit  to  the  jury 
of  a  waiver  by  the  insurer  of  formal  proofs.  Susquehanna  Co, 
vs.  Stoats,  102  Pa.  I  529.  6.  An  offer  by  the  insurance 
adjuster  to  pay  a  certain  sum  in  settlement  of  the  loss  not 
having  been  accepted  by  the  insured,  is  not  a  waiver  of  the 
necessity  of  making  the  proofs  of  loss  required  by  the  policy. 
Warner  vs.  Ins.  Co,,  i  Walker,  315. 

LIX.  Neglect  to  promptly  submit  proofs,  i  .  Where 
a  policy  of  insurance  provides,  that  the  insured  shall  submit 
detailed  proofs  of  loss  as  soon  as  possible  afler  a  fire,  it  is  suf- 
ficient if  such  proofs  are  submitted  within  a  reasonable  time 
under  the  circumstances  of  the  case.  What  is  a  reasonable 
time  is  ordinarily  a  question  of  law  for  the  court ;  where,  how- 
ever, the  facts  are  not  clearly  established,  it  is,  under  proper 
instructions,  for  the  jury.  American  Ins.  Co.  vs.  Hazen,  no 
Pa.,  530.  2.  The  insured  should  furnish  proofs  of  loss  to  an 
insurance  company  within  a  reasonable  time  after  the  fire. 
Where  such  proofs  are  furnished  within  thirty  days  from  the 
date  of  the  fire,  the  delay  will  not  be  held  to  be  so  unreason- 
able as  to  preclude  the  submission  to  the  jury.  It  is  the  duty 
of  a  fire  insurance  company,  where  proofs  of  loss  are  furnished 
them  in  due  time,  to  notify  the  insured  of  any  formal  defects 
which  may  be  discovered  therein  and  have  them  corrected. 
Ben  Franklin  Ins.  Co.  vs.  Ffynn,  98  Pa.,  627.  29  Pittsburg 
Journal,  313.  3.  The  fact  that  an  insurance  company 
appointed  an  adjuster  to  estimate  a  loss  and  received  his 
report  without  objection,  is  evidence  for  the  jury  to  decide 
whether  the  company  had  thereby  waived  a  provision  in 
the  policy  requiring  proof  of  loss  to  be  furnished  within  fifteen 
days.  Fritz  vs.  Ins.  Co.,  154  Pa.,  384.  4.  Where  no  par- 
ticular time  is  fixed  in  a  policy  of  insurance  within  which 
prompt  proofs  of  loss  shall  be  furnished,  but  it  provides  that 
immediate  notice  should  be  given,  a  reasonable  time  is 
allowed.     What  is  a  reasonable  time  is  a  question  for  the  jury. 
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Springfield  Ins.  Co.  vs.  Brown,  24  W.  H.,  516.    128  Pa.,  392. 

5.  A  policy  of  insurance  provided,  that  proofe  of  loss  should 
be  sent  to  the  company's  office  within  thirty  days  after  a  fire, 
and  that  no  condition  of  the  policy  should  be  waived  except 
by  a  general  officer  of  the  company  by  writing  endorsed  on 
the  policy.  After  the  property  insured  had  been  destroyed 
by  fire,  the  secretary  of  the  company  notified  the  insured  that 
the  company  would  replace  the  property  destroyed.  He 
further  directed  the  agent  of  the  insured  not  to  complete  the 
proofs  of  loss ;  hence  they  were  not  sent  in  within  thirty  days, 
nor  did  the  company  replace  the  property.  Held,  that  these 
facts  showed  a  waiver  of  the  condition  requiring  proofs  of  loss 
within  thirty  days.      State  Ins.  Co.  vs.  Todd,  83  Pa.,  272. 

6.  Where  a  policy  of  insurance  required  that  proofs  of  loss 
should  be  furnished  within  thirty  days  from  the  date  of  a  fire, 
and  a  total  loss  occurred,  of  which  prompt  notice  was  given 
to  the  company,  which  sent  its  adjuster  to  investigate,  who 
promised  to  return,  and  afterwards,  thirty-nine  days  after  the 
fire,  formal  proofs  of  loss  were  furnished  to  the  company, 
which  retained  them  for  eighty-six  days  without  any  objection 
thereto.  Held,  that  no  advantage  could  be  taken  of  the 
failure  to  furnish  proof  within  thirty  days.  Weiss  vs.  Ins.  Cd,^ 
148  Pa.,  349. 

LX.  Neglect  in  proofs  of  loss.  i.  Upon  receiving 
proofs  of  a  loss,  furnished  in  good  faith  by  the  assured,  it 
is  the  duty  of  an  insurance  company  to  examine  them,  and  if 
they  be  found  objectionable,  to  return  them,  pointing  out  the 
particular  defects  therein.  Merely  quoting  in  a  letter  that  part 
of  the  policy  which  prescribes  the  form  of  the  proofe  and  what 
they  should  contain,  and  stating  merely  that  the  proofs  in 
question  are  not  in  accordance  therewith  will  not  suffice.  In 
a  case  where  a  company  retained  proofs,  so  furnished,  without 
objection,  and  then  returned  them  as  insufficient,  without  any 
specific  objection,  it  is  a  waiver  of  any  defects.  Davis  Shoe  Co, 
vs.  Ins.  Co.,  138  Pa.,  73.  2.  If  theperson  whose  property  is 
insured,  in  good  faith,  and  within  the  stipulated  time,  does 


IN    PENNSYLVANIA  yi$ 

Fire  Insorance — Continued, 

what  he  intends  as  a  compliance  with  the  requirements  of  the 
policy  in  respect  to  proofs  of  loss,  good  faith  equally  requires 
that  the  insurance  company  shall   promptly  notify  him  of  its 
objections  to  the  said  proofe,  so  as  to  give  him  the  opportunity 
to  obviate  them.     Mere  silence  on  the  part  of  the  company  may 
mislead  him  into  supposing  the  company  satisfied,  and  may 
show  a  waiver  by  estoppel.    Dwelling  House  Ins.  Co.  vs.  Gould, 
26  W.  N.,  168.     Gould  ws.  Ins.  Co.,  134  Pa.,  570.  3.  Whether 
preliminary  proofs  of  loss  have  been  actually  given  to  the 
insurance  company,  is  a  question  of  &ct  for  the  jury.  Whether 
the  proofs  furnished  are  sufficient,  is  for  the  court.     Humboldt 
Ins.   Co.  vs.  Meats,  29  Pittsburg  Joumal,   365.    4.  Fire 
policies  generally  have  a  provision  that  the  assured  shall  pro- 
duce certain  certificates  respecting  the  loss,  which  vary  con- 
siderably.    Like  all  express  conditions,  it  is  always  to  be  com- 
plied  with,   unless  the   right    to   demand   the  certificate  is 
expressly  or  impliedly  waived  by  the  insurers.     A  stipula- 
tion in  a  policy  for  the  procurement  by  the  assured  of  a 
certificate  by  the  nearest  magistrate,  that  he  believes,  after 
examination,  that  a  loss  has  been  sustained  without  fraud,  is 
obligatory  upon  the  assured.     Kelley  vs.  Sun  Fire  Office,  141 
Pa.,  ID.     5.  Proofs  of  loss  are  deficient  in  not  being  signed 
by  the  assured  at  the  foot  thereof,  although  sworn  to  by  him, 
and  in  not  having  the  seal  of  the  notary  to  the  jurat.     These 
defects  will  not,  however,  work   a  forfeiture  of  the  policy, 
especially  where  the  insurer    fails  to  suggest    the  defects. 
Universal  Ins.  Co.  ws.Morin,  13  W.  N.,  345.  6.  Where  prompt 
notice  of  a  total  loss  is  given  by  the  insured,  the  company 
cannot  avoid  payment  on  the  ground  of  insufficient  proofs  of 
loss,  unless  it  has  pointed  out  to  the  insured  the  defects  in  the 
proofs  furnished,  and  called  for  more  specific  proofs.     Susque- 
hanna Ins.  Co.  vs.  Cusick,  109  Pa.,  158.     Universal  Ins.  Co. 
vs.  Block,  Idem,  535.     7.  A  waiver  of  the  stipulation  in  a 
policy  of  insurance,  as  to  the  time  within  which  the  insured  is 
required  to  furnish  proofs  of  loss,  may  be  inferred  from  acts  of 
the  officers  of  the  company  in  receiving  informal  verbal  proofs, 
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and  showing  a  recognition  of  liability  on  their  part.  Thiero^ 

vs.  Ins.  Co.,  I  ID  Pa,,  37. 

LXI.  Neglect  in  estimate  of  loss.  A  valuation 
of  property  destroyed  by  fire,  and  sworn  to  in  the  formal 
proofs  of  loss  by  the  assured,  will  not  estop  him  in  an  action 
on  his  policy  against  the  insurer  from  recovering  a  higher 
valuation.  Proofs  of  loss  are  open  to  explanation.  Lebanon 
Ins,  Co,  vs.  Kepler,  106  Pa.,  28. 

LXII.  Neglect  ix)  itemize  loss.  1.  Under  a  dause  in 
a  fire  policy  which  requires  the  insured  to  make  and  present, 
with  the  proofs  of  loss,  a  complete  inventory  of  damaged 
goods,  stating  the  quantity  and  cost  of  each  article  and  the 
amount  claimed,  an  inventory,  otherwise  sufficiently  specific^ 
is  not  invalidated  by  the  fact  that  it  contains  items  of  a  collect- 
ive character,  such  as  a  ''  lot  of  goods  in  a  shop  window.*' 
The  stipulation  is  not  to  be  construed  strictly  against  the 
insured.  Boyle  vs.  Ice  Co.,  169  Pa.,  349.  2.  A  condition 
in  a  policy  required  that  there  should  be  given  to  the  secretary 
of  the  company  within  thirty  days  "  a  particular  account  of 
such  loss."  It  is  not  a  compliance  with  the  condition  to 
lump  the  articles  in  one  item.  While  it  may  be  beyond  the 
power  of  the  assured  to  report  all  the  items  in  detail  which 
constitute  the  loss,  yet  it  may  be  assumed  the  assured  will 
remember  some  particulars.  There  are  few  men  who,  with 
assistance  of  members  of  the  family,  cannot  give  some 
description  of  their  household  furniture.  Beaity  vs.  Lycoming 
Co,  Ins,  Co,,  66  Pa.,  17. 

LXIII.  Neglect  to  object  to  proofs  of  loss.  i.  An 
insurance  company  which  retains  without  objection  proo&  of 
loss  for  over  a  month  will  be  presumed  to  have  waived  defects. 
Carpenter  vs.  Ins,  Co.,  156  Pa.,  37.  If  a  company  receives 
proofs  of  loss,  sent  after  the  time  mentioned  in  the  policy,  and 
makes  no  complaint  with  regard  to  them,  its  action  must  be 
r^^rded  as  a  waiver  of  its  rights  upon  that  point,  even  though 
the  proofs  be  defective.  German  American  Ins.  Co,  vs.  Hock- 
ing, 115  Pa.,   398.     3.  If  the  insured,  in   good  faith,  and 
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within  the  stipulated  time,  does  what  he  plainly  intends  as  a 
compliance  with  the  requirements  of  his  policy  respecting 
proofs  of  loss,  good  faith  requires  that  the  insurer  shall  notify 
him  of  any  objections  thereto,  so  as  to  afford  him  opportunity 
to  obviate  them  ;  and  mere  silence  may  so  mislead  him,  as  of 
itself  to  be  of  sufficient  evidence  of  waiver  by  estoppel.  Welsh 
vs.  Assurance  Co,,  151  Pa.,  607.  4.  The  rule  of  law  is  that 
when  a  company  receives  proofs  of  loss,  and  makes  objection 
to  them,  they  are  bound  by  the  objection  they  make,  and  if 
these  objections  are  met  by  new  proofs  of  loss,  and  the  com- 
pany remains  silent,  they  cannot  aflerwards  raise  new  objections 
which  existed  when  the  first  proofs  were  furnished.  Western 
Assurance  Co,  vs.  Ackerman,  2  Pennypacker,  145. 

LXIV.  Neglect  to  repair  the  loss.  Where  a  policy 
of  fire  insurance  provides  that,  in  case  of  partial  loss,  the 
insurers  may,  at  their  option,  either  pay  the  damage  or  repair 
the  loss,  an  election  once  made  is  irrevocable.  Afler  a  partial 
loss  of  a  frame  building,  and  an  election  to  repair,  it  is  no 
excuse  for  failure  to  complete  the  repairs,  that  the  building 
inspectors  prevented  the  insurers  from  erecting  a  frame  struct- 
ure, as  they  could  have  erected  it  of  brick  or  stone.  After  an 
election  by  the  insurers  to  repair,  and  a  failure  to  do  so,  the 
insured  himself  rebuilt  with  bricks,  held  that  he  was  entitled  to 
recover  the  costs  and  damages  in  the  rental  value  for  delay. 
Fire  Association  vs.  Rosenthal,  108  Pa.,  474. 

LXV.  Neglect  of  the  company  to  object  to  pay. 
An  insurance  company  is  bound  in  good  faith  to  the  assured, 
and  if  with  knowledge  immediately  after  the  loss  of  every  fact 
upon  which  to  avoid  the  policy,  it  misled  the  assured  for  nearly 
a  year  by  conduct  indicating  a  desire  to  adjust  and  pay  the 
loss,  it  was  held  to  be  estopped.  Niagara  Ins.  Co.  vs.  Miller^ 
120  Pa.,  504. 

LXVI.  Neglect  to  institute  suit  on  poucy.  i.  Where 
a  condition  in  a  policy  of  fire  insurance  provided,  that  no  suit 
thereon  should  be  sustained  unless  brought  within  six  months 
after  a  loss,  such  condition  may  be  waived,  not  only  by  express 


7l8  THE    LAW    OF    NEGLIGENCE 

Fire  Insurance — Continued. 

words,  but  by  acts  and  conduct  of  the  company  and  its  officers, 
which  throw  the  insured  off  his  guard  and  lull  him  into  secur- 
ity. Bannert  ws.  Ins.  Co,,  129  Pa.,  558.  2.  Where  a  policy 
provided  that  in  case  of  fire,  the  insured  should,  in  adcEtioQ 
to  proof  of  loss,  furnish  the  company  with  a  particular  account, 
setting  forth  the  cash  value  of  the  property  before  the  fire,  the 
amount  of  other  insurance  and  a  plan  of  the  building  destroyed, 
upon  receiving  which  the  company  agreed  to  pay  its  propor- 
tion of  the  loss  Mathin  sixty  days,  or  rebuild  or  repair  the 
premises,  held,  that  a  suit  brought  against  the  company  before 
the  expiration  of  the  sixty  days  allowed  for  settlement  or 
reparation,  was  premature.  German  American  Ins.  Co.  et  al. 
vs.  Hocking^  115  Pa.,  398,  407,  415.  3.  A  stipulation  in 
policy  of  fire  insurance,  that  no  action  shall  be  sustainable 
thereon,  unless  commenced  within  one  year  after  the  fire,  is 
valid  and  will  be  enforced,  even  in  case  of  an  accidental  &ilure 
to  comply  with  it,  unless  there  be  some  act  or  declaration  of 
the  company  dispensing  with  it  during  the  running  of  the 
period  of  limitation,  Everett  vs.  Ins  Co.,  142  Pa.,  322,  332. 
4.  A  policy  of  fire  insurance  provided  that  suit  must  be  brought 
within  twelve  months  after  a  loss  occurred.  A  suit  was  insti- 
tuted against  the  company  within  sixty  days  after  the  loss  and 
a  judgment  in  favor  of  the  party  insured  obtained,  which 
judgment  was  reversed  upon  the  ground-  that  the  action  was 
premature  in  having  been  brought  during  the  time  allowed 
the  company  to  make  settlement.  A  second  suit  brought 
more  than  twelve  months  after  the  loss  was  too  late  under 
such  provision  in  the  policy,  and  it  is  the  plaintiff's  misfortune 
in  this  case  to  have  no  remedy.  Hocking  vs.  Ins.  Co.,  130 
Pa.,  170.  5.  An  agreement  in  a  policy  of  fire  insurance  that 
no  suit  shall  be  maintained  on  the  policy,  unless  brought  within 
six  months  after  loss  accrued  is  binding,  unless  a  waiver  by 
the  company  be  proved.  Schroeder  vs.  Ins.  Co.,  2  Phi  la.,  286. 
6.  A  policy  of  insurance  provided  that  no  suit  should  be  sus- 
tainable unless  commenced  within  six  months  after  the  loss 
should  occur,  and  that  no  agent  had  power  to  waive  the  con- 


IN     PENNSYLVANIA  719 

Fire  Insurance — Continued. 

dition  ;  held,  that  the  president  of  the  company  was  not  such 
an  agent,  but  had  power  to  waive  such  condition.  Universal 
Ins.  Co.  vs.  Stewart,  3  Pennypacker,  536.  7.  A  policy  of 
insurance  provided  that  no  suit  should  be  brought  upon  it 
after  six  months  from  the  time  of  fire,  and  that  none  of  its 
stipulations  should  be  waived,  but  by  the  written  consent  of 
its  president  and  secretary.  Held,  that  the  company  would 
not  be  estopped  by  the  act  of  a  general  agent,  who  repre- 
sented that  payment  would  be  made  amicably,  and  suggested 
that  the  assured  forbear  to  sue.  Waynesboro  Ins.  Co.  vs. 
Conover,  3  Tork  Record,  52.  8.  Suit  must  be  brought  within 
the  time  specified  in  the  policy,  or  there  can  be  no 
recovery.  Warner  vs.  Ins.  Co.,  i  Walker,  315.  9.  A  suit 
commenced  against  a  fire  insurance  company  within  six 
months  after  a  loss  by  fire,  as  specified  in  the  policy,  is  a  suffi- 
cient compliance  with  the  condition,  though  the  service  of  the 
summons  be  set  aside  by  the  court.  Comm.  vs.  Ins.  Co.,  2 
Lancaster  Review,  253. 

LXVII.  Neglect  to  assign  cause  of  action.  A 
policy  of  insurance  expressly  provided,  that  when  the  insurers 
should  claim  that  the  fire  was  caused  by  the  wrongful  act  or 
omission  of  another,  creating  a  cause  of  action,  the  assured 
on  receiving  payment  of  the  policy  should  assign  such  cause 
of  action  to  the  insurers.  In  the  present  case,  after  a  gas 
explosion  chargeable  to  the  negligence  of  a  gas  company,  and 
resulting  in  a  loss  by  fire,  the  assured  settled  with  and  released 
the  gas  company  from  all  claims  arising  out  of  the  explosion. 
This  settlement  relieved  the  insurance  company  from  the  con- 
current covenant  to  pay.  In  another  case  against  the  same 
company,  the  assured  released  the  gas  company  from  all  claim 
for  injuries  not  covered  by  the  insurance,  without  prejudice  to 
bis  right  to  recover  from  the  insurers  for  the  loss  occasioned 
by  fire.  In  this  latter  case,  the  loss  by  fire  was  not  paid  by 
the  gas  company,  but  was  expressly  excepted  from  the  oper- 
ation of  the  settlement.  Hence  the  claim  against  the  insur- 
ance company  was  unaffected  by  the  previous  settlement  with 
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the  gas  company.     Ins.  G?.  of  North  America  vs.  Fidelity  Co.^ 

123  Pa.,  516,  523. 

LXVIII.  Neglect  to  prove  the  facts.  To  entitle 
the  plaindf  to  recover  on  a  policy  of  fire  insurance,  he  must 
show  that  the  contract  of  insurance  was  fiurly  entered  into ; 
that  he  has  performed  his  part  of  it ;  that  he  had  at  the  daie 
of  the  contract  an  insurable  interest  in  the  property  covered  by 
the  policy,  and  that  the  same  was  injured  and  destroyed 
during  the  continuance  of  the  contract  Smith  vs.  Ins,  Co.,  i 
Pittsburg,  428. 

LXIX.  Neglect  in  disposition  of  insurance  monet. 
I.  Where  a  decedent's  estate  held  a  policy  of  fire  insurance  <mi 
a  property  which  was  destroyed  by  fire  after  his  death,  the 
insurance  payable  thereon  is  an  asset  of  the  estate  with  which 
the  administrator  is  chargeable.  Nichols*  Appecd^  128  Pft*, 
428.  2.  Where  an  auctioneer  held  a  policy  of  insurance  upon  the 
goods  consigned  to  him  for  sale,  and  his  agent  apprised  the 
owner  of  a  library  about  to  be  sold  by  the  auctioneer  that  his 
books  were  covered  by  the  policy,  held,  that  after  a  fire  in 
which  the  books  wer^  destroyed,  it  was  the  duty  of  the 
auctioneer  to  show  the  application  of  the  fund.  If  he  n^lected 
to  do  this,  he  was  liable  to  the  owner  of  the  books  for  their 
value.     Thomas  ws.  Cummiskey,  108  Pa.,  354. 

LXX.  Neglect  in  apportionment.  Where  there  is 
a  double  insurance  upon  property,  and  the  total  loss  exceeds 
in  amount  the  total  insurance,  there  can  be  no  apportionment 
of  insurance ;  each  insurer  must  pay  in  full  the  amount  for 
which  he  is  individually  liable.  Lebanon  Ins.  Co.  vs.  Kepler, 
106  Pa.,  28. 

LXXI.  Neglect  to  cancel  policy,  i.  The  by-laws 
of  a  mutual  insurance  company  provided,  that  the  liability  of  a 
member  should  continue,  until  the  cancellation  of  his  policy. 
Held,  that  the  company  was  relieved  from  liability  for  a  loss 
from  a  fire  after  a  voluntary  surrender  of  his  policy  by  a  holder, 
without  a  former  cancellation  of  the  same.  Farmers'  Ins.  Co, 
vs.  Wenger,  90  Pa.,  220.     2.  The  failure  of  an  agent  of  an 
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insurance  company  to  cancel  a  policy,  after  instructions  so  to 
do,  and  his  receipt  from  the  insured  party  of  the  premium  due, 
bind  the  company.  The  company  has  a  right  of  action  in 
such  case  against  the  agent  for  disobedience  of  instructions. 
Kraber  vs.  Ins.  Co.,  129  Pa.,  8. 

LXXII.  Neglect  to  refund  premium  on  surrender 
OF  Foucv.  Under  a  condition  in  a  policy  of  fire  insurance, 
reserving  to  the  insurers  the  right  to  terminate  the  insurance 
at  any  time,  at  their  option,  on  giving  notice  to  that  effect,  and 
refunding  a  ratable  proportion  of  the  premium  for  the  unex- 
pired term  of  the  policy,  actual  payment  must  be  made  in 
order  to  extinguish  the  liability  of  the  company  for  the  insur- 
ance. Hoine  Ins.  Co.  vs.  Tighe,  1 1  W.  N.,  15  ;  First  National 
Ins.  Co.  vs.  Isett,  1 1  Idem,  558. 

See  "  Insurance." 


I.  Neglect  of  carrier  of  goods,  i.  Where  a  carrier 
has  temporarily  stored  goods  in  his  own  warehouse,  he  is 
liable  for  loss  by  fire.  Carriers  are  insurers  of  goods  entrusted 
to  them.  Graff  \s.  B/oo!ner,g  Pa.,  114.  2.  Common  car- 
riers become  insurers  against  loss  by  fire  of  the  property 
entrusted  to  them,  McCarty  vs.  N.  Y.  6"  Erie  R.  R.,  30 
Rl.,  251.  3.  A  promise  of  a  carrier  to  deliver  in  good  order, 
the  dangers  of  river  and  fire  excepted,  free  him  from  liability 
for  loss  of  goods  by  fire  on  a  vessel  attached  to  a  wharf. 
Stump  vs.  Hutchinson,  1 1  Pa.,  533. 

II,  Neglect  of  occupant  of  a  burned  buildin"      *« 
action  on  the  case  lies  on  the  custom  of  the  realm  aga 
master  of  a  house,  if  a  fire,  accidentally  kindled  within 

sume  the  house  or  goods  of  another,  and  this,  though  it 
died  without  the  knowledge  of  the  master,  by  a  servant  c 
The  common  law  principle  was,  that  some  degree  o 
gence  is  imputable  in  every  case  of  accidental  fire,  pi 
by  human  means,  and  that  a  loss  should  be  borne 
whose  act  contributed  to  it.     From  motives  of  symp 
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the  unfortunate  master  of  a  house  in  which  a  fire  originated, 
actions  on  the  custom  were  abolished  by  statute  of  Anne. 
Lehigh  Bridge  Co.  vs.  Coal  Co,,  4  H.,  24. 

III.  Neglect  of  precautionary  measures.  i.  The 
presumption  of  self-interest  as  well  as  of  honesty,  forbids  the 
idea  of  a  voluntary  or  negligent  fire,  which  must  cause  loss  to 
the  owner  of  property  as  well  as  of  danger  to  his  servants. 
That  the  onus  of  establishing  negligence  should  rest  upon  the 
plaintiff,  is  therefore  a  proper  consequence  of  the  power  to 
limit  liability  by  a  special  contract,  which  excepted  the  dan- 
gers of  fire  while  the  goods  shipped  were  on  the  vessel. 
Patterson  vs.  Clyde,  67  Pa,,  500.  2.  Where  a  farmer  places  a 
rick  of  hay  so  near  the  extremity  of  his  land,  that  the  flames  from 
a  spontaneous  combustion  of  the  hay  set  fire  to  a  neighbor's 
house,  he  is  liable  in  damages.       Foster  vs,  Knox,  13  Pa.,  625. 

IV.  Neglect  in  heating  buildings.  In  an  application 
for  the  insurance  of  buildings,  the  location  of  neighboring 
structures,  including  a  carpenter  shop,  was  properly  given,  it  was 
held,  that  an  omission  to  state  that  the  shop  was  heated  by  stoves 
or  what  provision  was  made  for  warming  it,  was  not  a  con- 
cealment of  material  facts ;  unless,  perhaps,  the  heating  was 
effected  in  an  unusual  manner.  It  is  for  the  jury  to  decide, 
whether  the  placing  of  a  steam  engine  in  the  shop,  by  which 
the  stoves  were  superseded,  increased  the  hazard.  Girard 
Fire  Ins,  Co,,  vs.  Stephenson,  37  Pa.,  293. 

V.  Neglect  to  extinguish,  i  .  In  an  action  for  damages 
for  negligence  in  not  extinguishing  a  pile  of  coal  which  had 
taken  fire,  whereby  the  warehouse  of  the  plaintiff  adjoining, 
with  its  contents,  was  burned,  the  question  is  whether  the 
defendants  had  used  such  care,  caution  and  diligence  as  pru- 
dent men  would  have  done,  and  it  is  a  question  for  the  jury. 
McCully  vs.  Clarke,  40  Pa.,  399.  2.  When  a  person  knows 
of  the  existence  of  a  fire  upon  the  property  of  another,  which 
is  likely  to  spread  to  and  destroy  his  own  property,  he  is 
bound  to  use  reasonable  care  and  diligence  to  prevent  its 
spreading.     Haverly  vs.  R.  R,,  135  Pa.,  50. 
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VI.  Neglect  in  extinguishing.  Where  the  cargo  of  a 
vessel  takes  fire  without  the  fault  of  the  crew,  the  damages 
done  by  applying  water  to  extinguish  the  fire  and  by  tearing 
away  parts  of  the  vessel  to  reach  the  flames,  is  general  aver- 
age, which  is  a  design  to  avert  danger  by  a  sacrifice  volun- 
tarily made  and  a  successful  issue.  Nindck  vs.  Holmes^  25 
Pa.,  366. 

VII.  Neglect  prom  locomotive  sparks.  Railroad  com- 
panies are  liable  for  damages  done  by  fire  from  negligent  man- 
agement of  locomotives,  and  for  the  risk  of  such  damage  no 
compensation  can  be  allowed  at  the  original  construction  of  the 
road.     R.  R.  vs.  Hummell,  27  Pa.,  99. 

VIII.  Neglect  through  SPREADING.  The  firing  of  woods 
from  locomotive  sparks  is  not  in  itself  evidence  from  which 
negligence  in  managing  the  engine  fires  can  be  inferred.  A 
party  is  not  answerable  in  damages  for  the  reasonable  exercise 
of  a  right.  So  if  a  man's  house  get  on  fire  without  his  neglect 
or  default,  and  bum  his  neighbor's,  no  action  lies  against  him, 
for  it  is  lawful  for  him  to  keep  fire.  So  if  a  man  sets  fire  to 
his  own  fallow  ground  and  it  spreads  to  his  neighbor's  wood- 
land, no  action  can  be  maintained,  unless  there  was  negligence 
in  him  or  his  servants.  Railroad  Co,  vs.  Yeiser,  8  Pa.,  374. 
R.  R:  vs.  Hummell,  27  Pa.,  99.  Hisyett  vs.  R,  R.,  23  Pa., 
373.     R,  R,  vs.  Lazarus,  28  Pa.,  205. 

IX.  Neglect  of  warehouseman.  The  pendency  of  a 
suit  against  a  warehouseman  for  the  value  of  goods  destroyed 
by  fire  is  no  bar  to  the  recovery  of  the  insurance  on  the  goods. 
OarJk  vs.  Wilder,  25  Pa.,  314. 

Fireworks. 

Neglect  in  exhibiting.  Where  a  contractor  agrees 
with  a  city  to  furnish  a  display  of  fireworks,  to  purchase  them 
and  set  them  off,  and  to  provide  the  requisite  scaffolding  for 
their  erection,  he  is  an  independent  contractor,  and  the  munici- 
pality is  not  liable  for  injuries  caused  to  a  person  by  such  con* 
tractor's  n^ligenqe.     Heidenwagws,  Philadelplda,  168  Pa.,  72. 
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Fixtures. 

I.  Neglect  to  define.  The  question  of  fixtures  depends 
on  the  nature  of  the  act  by  which  the  structure  is  put  in  place, 
the  policy  of  the  law,  and  the  intentions  of  those  concerned  in 
the  act  Actual  physical  annexation  is  of  itself  but  little 
importance  in  determining  the  question  of  fixtures.  McLean 
vs.  Palmer,  12  Luzerne  Register,  169.     2  Kulp,  349. 

II.  Neglect  to  deliver.  Fixtures  are  part  of  the  realty, 
and  need  not  therefore  be  manually  delivered,  as  goods  must 
be,  to  render  the  sale  valid  against  creditors.  Knight  vs.  Bank^ 
3  Phila.,  138. 

III.  Neglect  in  distraining.  Fixtures  which  the  tenant 
has  no  right  to  remove  from  the  freehold  are  not  distrainable, 
but  those  slightly  attached  thereto,  and  which  may  be 
removed  by  the  tenant  at  his  pleasure  during  his  term,  with- 
out destroying  their  character  or  injuring  them,  may  be 
distrained.     Furlmshvs.  Chappell,  105  Pa.,  187. 

IV.  Neglect  to  remove,  i.  A  tenant  for  years  may 
remove  trade  fixtures  during  his  term,  if,  at  the  time  he  placed 
them  on  the  property  he  intended  to  remove  them  before  the 
expiration  of  his  term.  Carver  vs.  Gough,  153  Pa.,  225. 
2.  A  tenant  may  remove  fixtures  erected  by  him  for  the  ben- 
efit of  his  trade  and  business,  if  the  removal  be  made  during 
the  term  ;  after  the  term  they  become  part  of  the  realty,  and 
are  not  severable.  Davis  vs.  Moss,  38  Pa.,  346.  3.  A  ten- 
ant who  erects  fixtures  for  the  benefit  of  his  trade  or  business 
may  remove  them  from  the  demised  premises  within  the  term. 
Such  fixtures  are  liable  to  be  seized  under  an  execution 
against  the  tenant,  and  to  removal  by  the  purchaser  during  the 
term.  A  boiler  and  engine  are  movable  fixtures.  Hey  vs. 
Bruner,  61  Pa.,  87.  4.  When  a  tenant  attaches  to  the  land 
fixtures  for  his  business,  the  law,  in  favor  of  trade,  presumes 
that  he  meant  to  remove  them  before  the  end  of  the  term ;  it 
is  only  on  leaving  them  that  the  intention  to  make  a  gifl  to 
the  landlord  is  imputed  to  him.  Hill  vs.  Sewald,  53  Pa.,  271. 
5.  If  in  favor  of  trade  a  tenant  erects  structures  for  his  busi- 
ness, doing  no  unnecessary  or  irreparable  injury  to  the  prem- 
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ises,  though  having  done  this  without   consent,  he  must 
remove  his  erections  before  the  expiration  of  his  terra,  other- 
wise he  will  be  presumed  to  dedicate  them  to  his  lessor.    The 
common  law  rule  is  that  a  trespasser,  who  builds  on  another's 
land,  dedicates  his  structures  to  the  owner.    Justice  vs.  R.  R. 
tfl.,  87  Pa.,  31.     6.  An  article   which   would   otherwise   be 
deemed  a  fixture  may,  by  severance  and  the  understanding  of 
the  parties,  become  a  chattel.     Physical  annexation  to  realty 
b  not  necessary  to  convert  a  chattel  into  a  fixture.     If  the 
article,  fast  or  loose,  be  indispensable  in  carrying  on  the  busi- 
ness, it  becomes  a  part  of  the  realty.     Morris''  Appeal,  88  Pa., 
368.     Samson  vs.  Gra&am,g6  Pa..  f4oS.     7.  Unless  a  tenant 
removes  fixtures  attached  by  hira  to  the  real  estate  before  his 
term  expires,  they  remain   inseparable  from  the  freehold,  and 
he  can  neither  remove  them  after   that  period,  nor  recover 
them  in  an  action  of  trover.     Overton  vs.    WiUiston,  3 1   Pa., 
158.     8.   Removable   fixtures   are   those   which   the  person 
annexing  them  to  the  freehold  may  legally  remove  against  the 
will  of  the  owner  of  the  soil.     Physical  connection  to  realty  is 
not  necessary  to  convert  a  chattel  into  a  fixture.     Ritchie  vs. 
McAllister,  14  Pa.  County,  367.     9.  Fixtures  are  removable 
at  the  will  of  the  person  who  has  annexed  them,  or  his  per- 
sonal representatives.    Yet  even  fixtures,  which  but  imperfectly 
partake   of  the  character  of  realty,  go  to  the  purchaser  at 
sherifTs   sale  of  the  land,  though   they  have  been  severed 
tortiously,  or  by  the  act  of  God.     So,  also,  the  fragments  of  a 
building,  blown  down  by  a  tempest,  are  not  thereby  converted 
into  personalty,  but  pass  to  the  purchaser  of  the  realty,  i 
sheriflT's  sale.     Rogers  vs.  Gillinger,  30  Pa.,   185.     10.  ( 
who  had  been  a  tenant,  may  maintain  trover  and  convers 
against  his  former  landlord  for  fixtures  which  he  had  a  ri 
to  remove  prior  to  the  determination  of  his  lease,  and  wh 
he  attempted  to  remove  in  due  time,  but  was  forcibly  preven 
from  so  doing  by  his    landlord,  who  had  wrongfully  tal 
possession  of  the  demised  premises.      Watts  vs.  Lehman, 
Pa.,    106.      II.  The  question  whether  a  chattel   which 
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been  affixed  to  the  freehold  and  made  part  of  the  realty  shall 
preserve  that  character,  or  be  reconverted  into  personal  prop- 
erty depends  upon  the  circumstances  under  which  it  arises. 
Fixtures  attached  by  a  tenant  may  usually  be  removed  by  him, 
if  done  during  the  term  of  his  tenancy.  Wilson  vs.  Freeman,  7 
W.  N.,  33.  12.  A  lessee  cannot  maintain  trover  against  his 
landlord  after  the  expiration  of  his  term  to  recover  fixtures 
which  he  had  attached  to  the  freehold  during  his  tenancy,  but 
suffered  to  remain  thereon.  DarraJi  vs.  Baird,  loi  Pa.,  265. 
VI.  Neglect  in  removing.  For  injury  to  the  freehold 
in  removing  fixtures,  the  tenant  is  liable  to  the  landlord  in 
damages.  In  determining  wha(  are  removable  fixtures,  the 
criterion  is  the  intention  to  annex,  not  the  character  of  the 
physical  annexation  to  the  realty.  Where  the  tenant  puts  in 
fixtures  or  conveniences  for  his  own  comfort,  it  is  not  pre- 
sumed that  he  intended  them  as  permanent  improvements,  to 
be  left  for  the  landlord ;  as  a  general  rule,  he  may  remove 
them  during  the  term.     Seeger  vs.  Pettit^  *j*j  Pa.,  437. 

Floods. 

Neglect  to  anticipate.  In  the  construction  of  sewers 
and  culverts,  extraordinary  floods  and  freshets  are  not  usually 
provided  for,  and  companies  and  municipalities  are  not  liable 
for  the  results  of  such  act  of  God,  unless  they  are  guilty  of 
concurring  negligence.  Baltimore  &  Ohio  R.  R.  vs.  School  Dis- 
trict, 96  Pa.,  69.     Pittsburg  R.  R.  vs.  Gilleland,  56  Pa.,  445. 

Forcible  Entry. 

I.  Neglect  of  quiet  possession.  To  maintain  a  prose- 
cution for  forcible  entry  and  detainer,  the  prosecutor  must  be 
quietly,  actually  and  peaceably  possessed.  The  force  must 
amount  to  a  breach  of  the  peace.  Comm.  vs.  Conway,  i 
Brewster,  509. 

II.  Neglect  in  making,  i.  To  make  out  a  case  of 
forcible  entry,  the  commonwealth  need  not  show  that  the 
prosecutor  was  in  lawful  possession  of  the  disputed  premises, 
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but  the  possession  must  have  been  quiet  and  peaceable.  Camm, 
ws.Jeter^  i  Northampton  Co.,  164.  2.  As  to  the  force  in  the 
entry,  there  must  be  at  least  such  acts  of  violence  or  such 
threats,  menaces,  signs  or  gestures,  as  may  give  ground  to 
apprehend  personal  injury  or  danger  in  defending  possession. 
Penna.  vs.  Robison,  Addison's  Rep.,  17.  3.  While  a  landlord 
may  enter  peaceably  upon  his  own  premises,  after  notice  to 
the  tenant  to  quit,  he  cannot  enter  forcibly ;  and  if  he  does 
enter,  and  with  force  dispossess  the  tenant,  he  is  guilty  of  a 
forcible  entry^  An  indictment  for  forcible  entry  may  be  sus- 
tained also  against  a  landlord  for  forcibly  ejecting  a  sub- 
tenant after  the  termination  of  the  tenancy  and  the  removal 
of  the  principal  tenant.  The  lawfulness  of  the  entry  in  no 
way  excuses  the  violence  used  to  obtain  the  possession.  A 
prosecution  for  this  cause  will  lie  by  one  tenant  in  common 
against  his  co-tenant,  where  the  possession  has  been  adverse 
and  exclusive.  A  forcible  entry  and  a  forcible  detainer  are 
distinct  offenses,  although  charged  in  the  same  indictment. 
Comm.  vs.  Kensey,  2  Parsons,  406.  Comm.  vs.  Oliver,  Idem^ 
425.     Camm.  vs.  Toram,  Idem,  416. 

Foreign  Attachment. 

I.  Neglect  in  affidavit.  When  the  affidavit  of  cause 
of  action  Ls  in  ambiguous  terms,  dependent  upon  conjecture 
and  inference  to  complete  a  good  cause  of  action,  the  attach- 
ment will  be  dissolved.    Gra/iam  vs.  Canton,  25  W.  N.,  65. 

II.  Neglect  in  issuing.  i.  A  foreign  attachment 
against  a  firm  will  be  quashed,  when  it  is  shown  that  one  mem- 
ber was  within  the  county  when  the  writ  issued.  Hanson  vs. 
Watson,  12  W.  N.,  368.  2.  Unliquidated  damages  and  dam- 
ages merely  speculative,  alleged  to  be  due  for  breach  of 
contract,  are  not  subjects  of  foreign  attachment  International 
Oil  Works  vs.  Wells,  7  Pa.  County,  27 1 .  3.  Foreign  attachment  is 
limited  in  respect  to  the  cause  of  action  to  debts  contracted  or 
owing  by  the  defendant,  which  is  only  extended  to  actions  ex 
contractu,     Piscataqua  Bank  vs.  Tumley,  i  Miles,  312.     4.  A 
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debtor  does  not  become  a  non-resident,  so  as  to  subject  him 
to  a  foreign  attachment,  by  leaving  his  place  of  abode  in  this 
state  and  going  to  another  state  to  seek  a  new  residence.  He 
continues  a  resident  of  the  state  until  he  has  obtained  another 
place  of  abode,  anitno  manendi.  Pfoutz  vs.  Crawford^  36 
Pa.,  420.  Reeds  Appeal,  71  Pa.,  378.  5.  The  action  of 
foreign  attachment  will  not  lie  against  an  absconding  debtor 
whose  residence  is  in  this  state.  Domestic  attachment  in  such 
case  would  lie.  Scott  vs.  Hilgert,  14  W.  N.,  305.  6.  Tem- 
porary absence  of  the  debtor  from  the  state  on  business,  his 
wife  and  family  remaining  here,  does  not  render  his  property 
liable  on  a  foreign  attachment  Swilkey  vs.  Shaibleyy  9  Lan- 
caster Bar,  119. 

III.  Neglect  in  service  of  writ.  The  act  of  June 
I3»  1836,  prescribes  that  where  real  estate  is  attached,  the 
sheriff  shall  leave  a  copy  of  the  writ  with  the  tenant,  or  other 
person  in  actual  possession,  holding  under  the  defendant  in  the 
attachment,  and  summon  him  as  garnishee.  If  no  person 
be  in  possession,  then  service  shall  be  made  by  publication.  A 
return  is  defective,  which  fails  to  state  that  the  party  in  posses- 
sion holds  under  the  defendant  in  the  attachment.  Bryan  vs. 
Trout,  90  Pa.,  493.  2.  In  a  direct  proceeding  to  set  aside  a 
foreign  attachment,  the  court  will  quash  or  reverse,  when  the 
sheriff  has  omitted  to  return  a  service  on  a  person  in  posses- 
sion of  the  land  attached,  or  to  make  publication,  if  the  posses- 
sion be  vacant.  In  a  collateral  proceeding,  the  practice  may 
be  different.     Sterrett  vs.  HowartJt,  76  Pa.,  440. 

IV.  Neglect  to  seize  the  goods.  The  foundation  for 
process  in  foreign  attachment  is  that  the  defendant  is  beyond 
the  reach  of  process  and  his  property  within  it.  But  if  the 
property  be  without  the  reach  of  the  process,  there  is  an  end 
of  the  writ  of  attachment.  There  must  be  an  actual  seizure 
of  goods  intended  to  be  attached  ;  but  the  seizure  of  part  of  a 
certain  thing  would  bind  the  whole  when  it  came  to  hand 
Distinct  parcels  of  goods  coming  into  the  hands  of  the  gar- 
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nishee  after  the  attachment  was  served  are  not  bound  by  it 

Penna,  R.  R.  vs.  Pennock,  51  Pa.,  244. 

V.  Neglect  in  return  to  writ.  A  return  to  a  writ  of 
foreign  attachment  which  does  not  show  in  an  attachment  of 
real  estate  that  the  garnishee  was  a  tenant  in  possession  hold- 
ing under  the  defendant  is  fatally  defective.  Folk  vs.  Wurz- 
burger,  3  Kulp,  321. 

VI.  Neglect  of  plaintiff  to  proceed.  The  court  may 
grant  relief,  where  plaintiff  in  the  attachment  neglects  to  pro- 
ceed after  locking  up  property  in  the  garnishee's  hands. 
Finch  vs.  Bullock,  i  W.  N.,  263. 

VII.  Neglect  to  quash.  A  suit  pending  in  another 
state  will  not  prevent  the  issuing  of  a  foreign  attachment  here 
for  the  same  cause  of  action.  Buffalo  Coal  Co,  vs.  Rochester 
R.  IV,  Co.,  8  W.  N.,  126.  /fill  vs.  Fellows,  6  Lancaster 
Bar,  130. 

VIII.  Neglect  OF  GARNISHEE,  i.  In  foreign  attachment, 
the  rule  is  that  interest  on  a  debt  due  by  the  garnishee  to  his 
creditor,  as  whose  property  it  was  attached,  is  suspended  dur- 
ing the  pendency  of  the  proceedings.  This  rule  does  not 
apply,  if  there  has  been  collusion,  unreasonable  delay  or  liti- 
giousness  on  the  part  of  the  garnishee.  Where  he  has  not 
been  ready  and  willing  to  pay  the  debt  in  his  hands  to  the 
party  entitled,  he  is  liable  for  interest,  and  though  he  may  not 
be  bound  to  pay  the  money  into  court  to  abide  the  contest,  his 
willingness  to  pay  must  appear.  Harmony  Building  Ass'n  vs. 
Berger,  99  Pa.,  309.  2.  A  garnishee,  in  foreign  attachment, 
to  protect  himself,  must  give  notice  to  his  own  creditor. 
Morgan  vs.  Neville,  74  Pa.,  52.  3.  The  rule  that  interest 
ceases  from  the  service  of  the  attachment,  does  not  apply 
where  the  delay  is  produced  by  the  litigiousness  or  unreason- 
able conduct  of  the  garnishee.  When  the  garnishee  has  been 
ready  and  willing  to  pay  the  debt  and  interest  he  is  within 
the  rule,  and  a  sure  way  for  the  garnishee  to  avoid  liability 
would  be  to  pay  the  money  into  court.  Rushton  vs.  Rowe, 
64  Pa.,  63. 
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feit  note  from  an  innocent  person  in  payment,  and  keeping  it 
six  months  without  notice,  is  guilty  of  gross  negligence,  and 
must  sustain  the  loss.  Raymond  vs.  Boar,  13  S.  &H.,  318. 
III.  Neglect  of  creditor's  rights.  If  a  party  confess 
judgment  for  a  fraudulent  purpose  and  with  intent  to  defraud 
creditors,  such  judgment  cannot  be  impeached  by  him.  The 
law  will  not  lend  its  aid  to  relieve  a  party  against  the  effect  of 
his  own  fraud,  any  more  than  it  will  aid  to  enforce  fraudulent 
contracts.  It  leaves  both  as  it  finds  them.  BlysUme  vs.  Ely- 
stone,  51  Pa.,  373. 

Freight. 

Neglect  to  specify.  A  claim  for  freight  on  part  of  a 
cargo  ruined  by  sea  water  so  as  to  lose  its  character  entirely, 
was  not  sustained ;  the  libellant  failing  to  show  the  quantity 
so  ruined    Brig  Muriel ^  In  re,  7  W.  N.,  147. 

Furnace. 

Neglect  in  construction.  In  an  action  to  recover  for 
services  in  constructing  a  furnace,  it  is  en  or  to  charge  that 
the  constructor  does  not  warrant  the  successful  operation  of 
the  furnace,  and  is  not  responsible  for  losses  from  its  imperfect 
construction,  unless  there  has  been  gross  negligence  or  wilful 
misconduct.  Evidence  is  inadmissible  of  the  imperfect  con- 
struction by  the  defendant  of  other  furnaces.  Waugh  vs. 
Skunk,  20  Pa.  9  130. 
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Gardens. 

I.  Neglect  of  rights  of  trespasser.  Even  a  tres- 
passer has  a  right  of  action  against  the  owner  of  a  garden, 
orchard  or  lawn  for  personal  harm  occasioned  by  a  spring  gun 
or  other  dangerous  object  set  on  the  grounds  of  the  defendant 
without  warning  to  intruders.  »The  owner  cannot  shoot  or 
.  maim  or  set  a  ferocious  dog  upon  a  mere  trespasser.  It  is, 
however,  equally  well  settled,  that  the  owner  of  property  is  not 
liable  to  a  trespasser,  or  to  one  who  is  on  it  by  mere  permis- 
sion or  sufferance,  for  negligence  of  himself  or  servants,  or  for 
that  which  would  be  a  nuisance  if  it  were  on  a  public  street, 
where  all  persons  had  a  legal  right  to  be.  Gillis  vs  Penna. 
R,  R.,  59  Pa,,  141. 

Garnishee. 

I.  Neglect  by  premature  payment.  If  a  garnishee  in 
a  foreign  attachment  pay  over  to  the  plaintiff  the  debt  attached, 
without  being  compelled  to  do  so  by  process  of  law,  it  will 
not  discharge  him  from  the  original  debt.  Myers  vs.  Urick^  i 
B.,  25. 

II.  Neglect  to  answer  interrogatories,  i.  It  has 
been  decided,  that  a  prothonotary  cannot  be  made  a  garnishee 
in  regard  to  money  which  a  party  has  placed  in  his  hands 
under  a  rule  of  court,  nor  a  sheriff  in  respect  of  money  raised 
on  a  fieri  facias.  It  seems  the  same  rule  should  apply  to 
money  collected  by  a  magistrate.  Corbyn  vs.  BoUman,  4 
W.  &  S.|  342.  2.  A  garnishee  in  an  attachment  execution  is 
not  bound  to  answer  irrelevant  interrogatories.  Rhine  vs. 
R,  R.,  10  Phila.,  336.  3.  In  attachment  execution,  where  the 
answers  of  the  garnishee  to  interrogatories  filed  arc  deemed 
insufficient,  the  proper  practice  is  to  file  exceptions,  demur  or 
go  to  issue,  rather  than  to  enter  a  rule  for  mere  specific 
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answers.  Grauervs,  Watson,  3  Pa.  Dist.,  641.  4.  In  answers 
to  interrogatories,  a  garnishee  must  give  facts,  not  conclusions. 
He  must  give  as  full  and  specific  answers  as  if  he  were  on  the 
witness  stand,  or  else  judgment  by  default  will  be  entered 
against  him ;  upon  a  rule  to  show  cause  why  judgment  should 
not  be  entered  by  default  for  not  making  more  specific  answers. 
Hemvood  vs.  Legion  of  Honor,  2  Lackawanna  Jurist,  339. 
5.  Where  a  garnishee  makes  an  incomplete  or  evasive  answer, 
it  is  as  much  a  default  as  non-compliance  with  a  rule  to  answer. 
Hemvood  vs.  Legion  of  Honor,  2  Pa.  DisL,  170.  6.  While 
courts  are  extremely  liberal  in  opening  judgments  by  default 
against  garnishees,  still,  where  there  has  been  gross  neglect, 
there  should  be  evidence  to  satisfy  the  court  that  upon  the 
trial  no  recovery  should  be  had  against  the  garnishee,  or  that 
the  debt  attached  is  not  presently  demandable.  Montayne  vs, 
Husted,  14  Luzerne  Register,  265. 

in.  Neglect  to  compensate.  A  garnishee  will  not  be 
allowed  counsel  fees,  where  he  admits  the  possession  of  a  fund 
greater  than  the  amount  claimed  by  the  judgment  sufficient 
to  reimburse  him  for  the  expense  of  answering  the  interroga- 
tories.   Johnson  vs.  Keith^  i  Pa.  Dist.,  122. 

Gas. 

I.  Neglect,  resulting  IN  EXPLOSION.  Without  proof  of 
negligence,  a  city  cannot  be  held  responsible  for  damages 
caused  by  an  explosion  of  gas  from  pipes  laid  under  its  streets. 
Strawbridge  vs.  Philadelphia,  2  Pennjrpacker,  419. 

II.  Neglect  of  gas  main.  Municipal  authorities  will  be 
presumed  to  have  knowledge  or  notice  of  a  defect  in  a  sewer 
or  gas  main,  which  they  might  have  discovered  by  the  exer- 
cise of  reasonable  diligence.  If  a  person  knew  that  gas  was 
escaping  into  his  house  from  a  main,  and  that  it  might  explode, 
it  would  be  his  duty  to  take  suitable  precautions  for  his  safety. 
The  jury  should  determine  whether  he  had  such  knowledge. 
Kibelevs.  Philadelphia,  105  Pa.,  41.  Strawbridge  vs.  Philor- 
delphia,  7  W.  N.,  537. 
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III.  Neglect  to  prevent  explosion  of.  In  an  action 
by  an  employee  against  his  employer  for  injuries  caused  by 
an  explosion  of  gas,  if  there  be  no  evidence  to  prove  negli- 
gence of  the  employer  resulting  in  the  escape  of  gas,  the 
court  should  direct  a  verdict  for  the  defendant  A  natural 
gas  company  is  not  liable  for  injuries  resulting  from  the 
negligence  of  an  independent  contractor  in  laying  its  lines, 
unless  it  accepted  work  which  it  knew  or  ought  to  have  known 
was  negligently  done.  Allegheny  Heating  Co,  vs.  Rohan,  ii8 
Pa.,  223.     Chartiers  Valley  Gas  Co.  vs.  Lynch,  Idem,  362. 

IV.  Neglect  to  repair  pipe.  i.  A  township  is  not  an 
insurer  against  all  defects  and  obstructions,  latent  as  well  as 
patent,  in  the  public  highway.  Where  the  owner  of  adjacent 
property  ran  a  small  gas  pipe  under  a  highway  in  an  exposed 
position,  whereby  it  became  broken  and  the  gas  exploded, 
injuring  a  person  passing,  the  township  authorities,  who  had 
no  previous  knowledge  of  the  existence  of  the  pipe,  are  not 
liable.  Otto  Township  vs.  Wolf,  106  Pa.,  608.  2.  In  an  action 
against  a  city  to  recover  damages  for  death  resulting  Sxovbl 
inhaling  gas  which  escaped  from  a  broken  pipe  in  the  street 
and  flowed  into  plaintiff's  house  and  killed  his  son,  it  is 
proper  to  submit  the  case  to  the  jury,  where  the  evidence 
shows  that  the  city  authorities  were  duly  notified  of  the  £aict 
that  gas  was  escaping  and  neglected  to  locate  the  leak  and 
replace  the  broken  pipe.  Ottertbach  vs.  Philadelphia,  161 
Pa.,  III. 

Gas  Companies. 

I.  Neglect,  resulting  in  explosion.  The  plaintiff  in 
using  gas  from  the  defendant's  high  pressure  line,  assumed  only 
the  ordinary  risks  of  such  use,  and  not  those  risks  which 
became  extraordinary  through  the  negligence  of  the  defendant 
In  this  case,  it  was  charged  that  the  gas  company  had  turned 
on  an  additional  flow  of  gas,  which  increased  the  pressure  to 
an  extraordinary  degree,  and  that  it  had  not  given  notice  of  a 
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stoppage  in  the  pipe  by  freezing,     Oil  City  Supply  Co,  vs. 

Boundy,  122  Pa.,  460. 

II.  Neglect  in  charges  for  gas.  A  preliminary  injunc- 
tion will  not  be  decreed  against  a  natural  gas  company  at  the 
suit  of  its  customers,  to  restrain  it  from  doubling  its  charges 
over  the  original  rates.  Allegheny  Heating  Co's  AppecU^  i 
Monaghan,  91.     Ohio  Valley  Gas  Co's  Appeal,  Idem,  97. 

III.  Neglect  in  distributing  gas.  It  is  negligence  on 
the  part  of  a  natural  gas  company  to  force  the  gas  at  an 
extraordinary  pressure  through  the  main,  and  thereby  caus- 
ing an  explosion  in  a  building.  Baker  vs.  Gas  Co,,  157 
Pa.,  593. 

IV.  Neglect  in  laying  pipes,  i.  In  proceedings  for 
damages  for  injuries  resulting  from  the  construction  of  a  pipe 
line  for  gas,  evidence  that  leakage  of  gas  had  destroyed  a 
spring  and  injured  vegetation  is  not  proper  for  the  considera- 
tion of  the  jury,  where  there  is  nothing  to  show  whether  the 
leakage  was  the  natural  consequence  of  the  location  and  con- 
struction of  the  line,  or  was  the  result  of  the  company's  negli- 
gence in  constructing  and  operating  the  line.  Denniston  vs. 
Philadelphia  Company ,  161  Pa.,  41.  2.  A  natural  gas  com- 
pany having  authority  to  lay  its  pipes  under  a  river,  should 
bury  them  under  the  river  bed,  so  as  not  to  obstruct  naviga- 
tion. Gas  escaping  from  a  leading  main  without  negligence  of 
the  company  was  exploded  by  the  fellow-servant  of  the  plaintiflf 
in  lighting  his  pipe.  The  master,  owner,  was  held  not  liable, 
the  only  negligence  being  that  of  the  foUow-servant.  Omslar 
vs.  Philadelphia  Company,  35  Pittsburg  Journal,  4.  Allegheny 
Heating  Co,  vs.  Rohan,  Idem,  235. 

V.  Neglect  in  maintaining  a  nuisance.  A  gas  com- 
pany is  answerable  for  consequential  damages,  such  as  the  cor- 
ruption of  the  plaintifTs  ground  and  well,  by  the  fluids  perco- 
lating from  the  works.  A  corporation  is  exempt  from  conse- 
quential damages  only  where,  being  clothed  with  the  state 
right  of  eminent  domain,  it  takes  private  property  for  public 
use,  on  making  proper  compensation,  and  where  such  damages 
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are  not  part  of  the  compensation  required.     Pottstown  Gas  Co. 

vs.  Murphy,  39  Pa.,  257. 

VI.  Neglect  of  contractor.  A  natural  gas  company 
is  not  liable  for  injuries  resulting  from  the  negligence  of  an 
independent  contractor  occurring  before  the  acceptance  of  the 
work  with  notice  of  the  defect  CharHers  Valley  Gas  Co.  vs. 
Waters,  123  Pa.,  220. 

VII.  Neglect  to  prevent  escape  of  gas.  i.  It  is  the 
duty  of  a  natural  gas  company  to  maintain  pipes  and  fittings 
of  such  material  and  workmanship  and  laid  in  the  ground  with 
such  skill  and  care,  as  to  provide  against  the  escaj>e  of  gas 
therefrom  when  new,  and  also  to  inspect  them  from  time  to 
time  to  detect  leaks.  Koelsch  vs.  Philadelphia  Co.,  152  Pa., 
355.  .  2.  In  the  present  case,  where  injury  resulted  from  the 
explosion  of  gas  from  the  company  omitting  to  stop  the  flow 
of  gas  from  the  main  while  drilling  a  hole  in  a  pipe,  the  ques- 
tion of  negligence  depended  upon  the  circumstances.  In  some 
localities,  it  might  not  be  negligence  to  allow  the  gas  to  escape 
while  a  hole  was  being  drilled  in  that  way.  If  there  were  no 
houses  near  and  no  persons  likely  to  pass  the  spot,  and  no  fire 
in  the  vicinity,  it  might  be  unattended  with  danger.  In  the 
crowded  part  of  a  city,  the  gas  should  first  be  turned  off  at 
the  mains.  Rummele  vs.  Heating  Co.,  2  Monaghan,  100. 
Peoples'  Gas  Co.  vs.  MtUbury,  Idem,  145. 

VIII.  Neglect  to  regulate  the  flow  of  gas.  Where 
a  natural  gas  company  failed  to  control  the  pressure  of  the 
gas,  and  as  a  result  the  flow  into  the  pipes  of  a  dwelling  was 
so  great  as  to  occasion  an  explosion,  the  question  of  defend- 
ant's negligence  was  for  the  jury.  Stougkton  vs.  Gas  Co.,  159 
Pa.,  64. 

IX.  Neglect  to  repair  pipes.  Where  a  gas-pipe  and 
a  sewer  were  in  close  proximity  to  each  other,  and  owing  to 
broken  pipe  the  gas  found  its  way  into  the  sewer,  which  fact 
was  known  to  the  gas  company,  but  no  steps  were  takeif  to 
repair  the  pipe,  held,  that  the  company  was  negligent.  If, 
however,  the  engineer  in  charge  of  the  sewer,  with  knowledge 
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of  the  danger,  entered  the  sewer  with  a  lighted  candle,  resul- 
ting in  an  explosion  and  injury  to  the  engineer,  he  was  guilty 
of  contributory  negligence.  Oil  City  Gas  Co.  vs.  Robinson, 
99  Pa.,  5. 

X.  Neglect  to  turn  on  gas.  An  ordinance  of  Phila- 
delphia, providing  that  in  default  of  payment  for  gas  consumed, 
the  flow  of  gas  may  be  stopped  until  the  bill  be  paid,  is  a 
reasonable  regulation,  and  the  city  in  such  case  will  not  be 
compelled  by  mandamus  at  the  suit  of  a  property  owner  to 
turn  on  the  flow  of  gas.     Comm.  vs.  Philadelphia ,  132  Pa.,  288. 

Gates. 

Neglect  to  remove.  Where  the  owner  of  two  lots 
conveyed  the  one  in  the  rear,  with  the  privilege  of  a  passage- 
way to  the  turnpike  along  a  lane  across  which  was  a  gate, 
held,  that  the  grant  of  the  privilege  did  not  per  se  make  the 
gate  a  wrongful  obstruction,  which  the  purchaser  of  the  rear 
lot  could  remove.     Connery  vs.  Brooke,  73  Pa.,  80. 


I.  Neglect  in  making.  A  mere  gift  of  money  to  a  wife 
is  not  a  settlement  of  it  as  her  separate  estate,  for  it  may  be  for 
safe  keeping  and  deposit,  without  any  intention  to  divest  the 
husband's  title.  And  her  possession  of  funds  ordinarily 
implies  no  more  than  that  she  is  holding  them  for  her  hus- 
band. The  language  used  at  the  time  may  indicate  the  inten- 
tion. Parvin  vs.  Capewell,  45  Pa.,  89.  McDermotfs  Appeal, 
106  Pa.,  367.      Williams'  Appeal,  Idemy  116. 

II.  Neglect  of  consideration.  There  is  no  rule  of  law 
or  morals,  which  prevents  a  clergyman  from  accepting  gifts 
from  his  parishioners  or  strangers,  even  if  the  services  rendered 
were  of  a  spiritual  character.  Nor  is  there  anything  in  the 
confidential  relation  of  a  medical  adviser,  that  per  se  forbids  the 
acceptance  of  a  gift  by  him  from  his  patient.  GreenfielSs 
Estate,  24  Pa.,  232.     Audenried's  Appeal,  89  Pa.,  124. 

III.  Neglect  op  present  title.     In  every  valid  gift,  a 
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present  title  must  vest  in  the  donee,  irrevocable  in  the  case  of 
a  gift  inter  vivos,  revocable  only  upon  the  recovery  of  the 
donor,  in  gifts  mortis  causa.  If  there  remain  anything  to  be 
done  by  the  donor  before  the  title  of  his  donee  is  complete, 
the  donor  may  decline  further  performance  and  resume  his 
own.     Walsh's  Appeal y  122  Pa. »  177. 

IV.  Neglect  of  right  of  creditors.  A  person  has  a 
right  to  transfer  his  property  by  gift,  and  such  transfer  cannot 
be  contested  as  a  fraud  on  a  subsequent  creditor,  although  the 
transfer  may  have  been  made  so  that  his  creditors  could  not 
reach  it.     Staller  vs.  Kirkpatrick,  i  Monaghan,  486. 

V.  Neglect  to  deliver,  i  .  An  unexecuted  gift  is  revoc- 
able, even  where  the  gift  is  placed  in  the  hands  of  a  third 
party  to  keep  for  the  use  of  a  party.  Houser  vs.  Singiser,  i 
Foster,  1 30.  2.  A  vaHd  gift  can  only  be  made  by  words  in 
prcesentiy  accompanied  by  delivery  of  possession.  Bums' 
Estate,  29  Pittsburg  Journal,  282.  Fasig  vs.  Levan^  2  W.  H., 
339.  3.  To  perfect  a  gift,  the  delivery  must  be  an  actual 
delivery,  so  far  as  the  subject  is  capable  of  it,  or  there  must  be 
some  act  equivalent  to  it ;  the  owner  must  part  both  with  the 
possession  and  dominion  of  the  property.  If  the  thing  be  a 
chose  in  action,  an  assignment  must  be  actually  executed. 
Bond  vs.  Bunting,  78  Pa.,  210.  4.  To  constitute  a  valid 
gift,  there  must  be  a  delivery  of  the  property  to  the  donee  or 
to  some  person  for  his  use.  Without  delivery  it  is  only  a 
contract  to  give,  which  is  invalid  for  want  of  consideration. 
Scott  ws,  Lauman,  104  Pa.,  593.  5.  To  constitute  a  gift,  it 
must  have  been  consummated  by  delivery.  It  cannot  be  made 
by  words  in  futuro,  or  by  words  in  prcesenti  unaccompanied 
by  such  a  delivery  of  possession  as  makes  the  disposal  of  the 
thing  irrevocable.  Where  the  donor  retains  the  possession 
of  a  voluntary  bond,  he  retains  control  over  the  gift  and  may 
cancel  or  destroy  it  The  seal  to  a  voluntary  assignment 
will  not  estop  the  assignor  until  delivery,  or  what  is  equivalent 
to  it.  Trough's  Estate,  75  Pa.,  1 18.  Zimmerman  vs.  Streeper, 
Idem,  147. 
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VI.  Neglect  to  retain.  DanaHones  causa  mortis  have 
the  similitude  of  legacies,  i,  e.,  they  are  revocable  by  the 
donor.  The  gift  must  be  with  a  view  to  the  donor's  death, 
and  to  take  effect  only  on  the  donor's  death  by  his  existing 
illness.     Rhodes  vs.  Childs,  64  Pa.,  18. 

Goods. 

Neglect  by  intermixture.  It  is  settled,  that  he  who 
intermixes  his  goods  wilfully  with  those  of  another  cannot 
recover  them  or  their  value,  if  it  be  impossible  to  distinguish 
or  separate  them.  Yet  where  there  is  evidence  of  fraudulent 
conduct  between  two  parties  in  regard  to  the  creditors  of  one 
of  them,  an  improper  intermixture  of  their  goods  by  the  party 
indebted,  acting  as  the  agent  of  the  other,  cannot  be  taken 
advantage  of  in  a  contest  with  a  bona  fide  execution  creditor 
of  the  party  by  whom  the  intermixture  was  made  ;  as  to  such 
creditors  the  colluding  parties  are  one.  McDowell  vs.  Rissell, 
37  Pa.,  164. 

Grading. 

Neglect  in  filling  up  a  lot.  If  two  persons  own 
adjoining  lots,  lying  below  the  grade  of  the  street,  one  of  them 
in  grading  up  to  the  street,  must  so  fill  his  own  lot,  that  the 
earth  will  not  pass  over  his  line  upon  the  other  lot,  and  where 
the  latter  had  built  a  wall  within  his  own  line,  the  former 
must  not  throw  earth  against  it.  Hutchinson  vs,  Rourke,  40 
Pa.,  396. 

Grand  Jury. 

I.  Neglect  in  influencing.  While  it  is  the  duty  of  the 
district  attorney,  as  well  as  his  privilege,  to  attend  upon  the 
grand  jury  and  aid  in  the  examination  of  witnesses,  and  to 
give  general  instruction,  yet  any  attempt  on  his  part  to  influ- 
ence their  action  or  give  effect  to  the  evidence  adduced,  is 
improper  and  impertinent.  His  mere  presence  in  the  jury 
room  during  their  deliberations  is  not  ground  for  quashing 
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the  indictment.      Comm.  vs.  Bradney,  126  Pa.,  199.     Camm, 

ws,Freeg,  3  Northampton  Co.,  153.    9  Lancaster  Review,  323. 

II.  Neglect  in  instituting  prosecutions.  In  some 
states,  it  is  within  the  power  of  the  grand  jury  to  call  witnesses 
and  to  institute  prosecution  of  their  own  motion.  In  Penn- 
sylvania, the  law  is  now  somewhat  narrowed,  and  the  grand 
jury  acts  upon  and  presents  only  such  offences  as  are  of 
public  notoriety  and  within  their  own  knowledge,  such  as 
nuisances,  seditions,  etc.,  or  such  as  are  given  to  them  in 
charge  by  the  court,  or  by  the  prosecuting  attorney,  but  in  no 
other  cases  without  a  previous  examination  of  the  accused 
before  a  magistrate.  It  has,  therefore,  been  held  not  to  be 
allowable  for  individuals  to  go  before  the  grand  jury  with  their 
witnesses  and  to  prefer  charges.  Its  effect  is  to  deprive  the 
accused  of  a  responsible  prosecutor,  who  can  be  made  liable 
in  costs  and  damages.  Comm,  vs.  Green^  126  Pa.,  538. 
McCuUoughws,  Comm,,  67  Pa.,  30. 

III.  Neglect  to  examine  witnesses.  It  is  the  duty  of 
the  grand  jury  to  examine  all  the  witnesses  marked  on  the 
bill  of  indictment,  unless  an  examination  of  part  satisfies  them 
that  there  is  reasonable  cause  for  finding  the  bill.  Comm.  vs. 
Ditzler,  i  Lancaster  Bar,  No.  1 2. 

Ground  Rents. 

I.  Neglect  of  notice  of  division  of  land.  A  ground 
rent  is  a  separate  estate  from  the  ownership  of  the  land,  and 
the  owner  of  the  rent  is  not  charged  with  notice  of  the  sub- 
division of  the  land  and  the  rates  made  among  the  owners. 
McQuiggvs,  Morton,  39  Pa.,  31. 

II.  Neglect  to  collect.  The  arrears  of  a  ground  rent 
are  presumed  to  be  paid,  afler  the  lapse  of  twenty  years,  in 
the  absence  of  circumstances  indicating  the  contrary.  McQues- 
ney  vs.  Hiester,  33  Pa.,  435. 

III.  Neglect  TO  demand,  i.  Failure  to  demand  ground 
rent  for  eighteen  years  is  no  bar  to  a  claim  for  arrears  and 
interest      Society  vs.  Swindell,   2   W.   N.,  560.     2.  If  for 
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twenty-one  years  no  payment,  demand  or  ackncAvledgment  of 
a  ground  rent  can  be  shown,  the  act  of  April  27,  1855,  pre- 
sumes an  extinguishment,  and  declares  that  the  rent  shall 
thereafter  be  irrecoverable.  Wallace  vs.  Churchy  152  Pa.,  258, 
Karn  vs.  Browne,  64  Pa.,  55. 

IV.  Neglect  to  extinguish,  i  .  A  ground  rent  created 
by  a  deed  executed  prior  to  the  act  of  April  22,  1850,  con- 
taining no  clause  of  extinguishment,  cannot  be  extinguished 
except  by  mutual  consent  of  the  parties.  Elcock  vs.  Conover, 
II  W.  N.,  216.  2.  The  act  of  April  28,  1868,  authorizing 
the  court  upon  petition,  on  due  proof  that  a  ground  rent  has 
been  extinguished  by  payment  or  presumption  of  law,  to  decree 
that  such  ground  rent  is  extinguished,  is  unconstitutional ;  it 
violates  the  right  of  trial  by  jury.  Haines'  A{>peal,  7 1  Pa., 
169.  3.  The  act  of  April  15,  1869,  for  the  extinguishment 
of  ground  rents  is  unconstitutional.  An  act  which  operates 
retrospectively  to  take  what  is  by  the  existing  law  one  man's 
and  without  his  consent  transfer  it  to  another,  with  or  without 
compensation,  violates  the  bill  of  rights.  The  right  of  emi- 
nent domain  being  for  the  advantage  of  the  public  overrides 
all  rights  of  private  property.     Palairefs  Appeal ,  67  Pa.,  479. 

VI.  Neglect  to  pay.  Arrears  of  ground  rent,  a  lien  on 
the  land  charged,  upon  a  judicial  sale  of  the  land,  are  to  be 
paid  out  of  the  proceeds.  The  owner  of  the  land  cannot  elect 
to  refuse  the  money  and  continue  the  lien.  When  the  sheriflF 
makes  the  sale,  he  must  appropriate  the  fund  in  discharge  of 
the  Hens,  in  the  order  of  their  priority  or  pay  the  money  into 
court.  A  private  sale  of  the  land  will  not  divest  liens.  Foulke 
vs.  Millard y  108  Pa.,  235.  2.  Arrears  of  ground  rent  due  at 
the  time  of  a  sherift*s  sale  under  a  subsequent  encumbrance, 
will  be  discharged  unless  there  is  an  intervening  mortgage,  the 
lien  of  which  is  preserved.  Hacker  ws.  Cozens,  92  Pa.,  461. 
3.  A  purchaser  at  a  sheriff's  sale  for  taxes  of  land  subject  to 
ground  rent  is  under  the  same  personal  liability  to  pay  the 
rent  as  the  original  covenantor.  Conrad  vs.  Smith,  12 
Phila.,  306.    4.  A  ground  rent  payable  in  gold  or  silver  lawful 
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money  of  the  United  States,  must  be  paid  in  coin  or  its  equiv- 
alent. The  supreme  federal  court  has  held,  that  express  con- 
tracts to  pay  coin  dollars  can  be  satisfied  only  by  the  payment 
of  coin  dollars.  Rankin  vs.  Demott,  6i  Pa.,  263.  Maule  ws 
Stokes,  3  W.  N.,  373.  Stokes  vs.  Harrison,  Idem,  563.  HtU 
vs.  Trustees,  7  Phila.,  28.  5.  The  paper  currency  of  the 
United  States  is  made  a  legal  tender  for  the  payment  of  debts ; 
the  principal  of  a  ground  rent  in  Pennsylvania  is  in  no  respect 
a  debt,  and  the  holder  of  a  rent  redeemable  in  coin  of  a  certain 
weight  is  not  obliged  to  receive  greenbacks  and  extinguish  the 
rents.  Patterson's  Petition,  5  Phila.,  460.  Kroenerws.  Calhoun, 
Idem,  468.  6.  Where  the  covenant  in  a  ground  rent  deed 
is  to  pay  the  rent  in  Spanish  milled  dollars  of  a  weight  less 
than  the  weight  of  the  legal  tender  coin  of  that  denomination, 
a  tender  of  Spanish  milled  dollars  of  that  weight  is  a  compli- 
ance with  the  covenant,  although  such  dollars  are  not  a  l^;al 
tender.  Perot  vs.  Eichholz,  25  W.  N.,  526.  6  Pa.  County, 
291.  7.  A  ground  rent  reserved  in  "lawful  silver  money" 
of  the  United  States,  of  a  certain  weight,  can  be  paid  in 
gold  coin.  Morris  vs.  Bancroft,  9  Phila.,  277.  8.  A  ground 
rent  payable  in  current  silver  money  of  the  United  States 
cannot  be  sufficiently  tendered  in  dimes.  Maule  vs.  Stokes, 
24  Pittsburg  Journal,  121.  9.  Where  a  ground  rent  was 
reserved  payable  in  Spanish  coins  of  a  certain  fineness 
and  weight,  or  so  much  lawful  money  of  Pennsylvania  as 
may  be  required  to  procure  them,  it  is  a  covenant  for  a 
specific  article  and  not  for  a  sum  in  currency.  The  covenant 
is  for  a  foreign  commodity,  and  can  be  discharged  only  by  the 
article  stipulated  for,  or  money  enough  to  buy  it.  Mat/ier  vs. 
Kinike,  51  Pa.,  425.  Christ  Church  Hospital  ws.  Fuechsel,  54 
Pa.,  71.  10.  A  ground  rent  payable  in  lawful  silver  money 
of  the  United  States  of  America  is  redeemable  by  the  treasury 
notes  of  the  government.  ShoUenbergervs,  Brinton,  52  Pa.,  9. 
So  also  where  the  deed  states  that  each  dollar  must  weigh 
16  pwt.,  6  gr.,  at  least.     Mervine  vs.  Sailor,  52  Pa.,  9.     So  a 
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certificate  of  deposit  of  gold,  payable  in  like  funds.     Sandford 

vs.  Hays^  52  Pa.,  9. 

VI.  Neglect  to  redeem.  A  ground  rent  will  not  be 
held  irredeemable  because  of  continued  and  unquestioned 
pa}mient  during  a  long  period  of  years,  unless  the  intent  of 
the  parties  to  the  deed  is  very  clear  to  make  it  so.  The  policy 
of  the  law  is  to  unfetter  lands  and  make  them  freely  alienable. 
Springer  ws.  Phillips,  71  Pa,,  60. 

VII.  Neglect  to  serve  the  defendant  in  the  action. 
Under  the  act  of  April  8,  1840,  returns  of  two  nihils  in  an 
action  of  covenant  on  the  ground  rent  deed,  shall  be  equiva- 
lent to  actual  service  of  the  summons,  as  is  the  practice  in 
cases  oi  scire  facias  on  judgments  and  mortgages,  provided  the 
sheriff  give  notice  of  said  alias  writ,  by  serving  a  copy  thereof 
on  the  tenant  in  possession  of  the  premises,  if  any,  or  if  there 
be  no  such  tenant,  by  conspicuously  posting  the  same  on  the 
premises  at  least  ten  days  previous  to  the  return  day  thereof, 
and  also  by  publication  as  the  court  shall  direct  Hawkins  vs. 
Weightman,  71  Pa.,  128. 

Guaranty. 

I.  Neglect  of  creditors,  i.  A  party  who  promises 
in  writing  that,  if  the  creditors  of  an  embarrassed  debtor  will 
grant  an  extension  of  time,  he  will  guarantee  the  punctual 
payments  of  the  debts  pursuant  to  the  extension,  must  be  given 
notice  by  the  creditors  of  their  acceptance  of  the  guaranty, 
otherwise  he  will  not  be  liable  thereon.  Gardner  vs.  Lloyd, 
1 10  Pa.,  278.  Coevs.  Buehler,  no  Pa.,  366.  2.  In  order 
to  enable  a  creditor  to  enforce  a  contract  of  guaranty,  he 
must  exercise  due  diligence  to  enforce  payment  from  the  prin- 
cipal. National  Loan  Society  vs.  Lichtenwalner,  100  Pa.,  100. 
3.  Where  a  guaranty  is  general,  the  law  implies  that  there 
shall  be  due  and  unsuccessful  diligence  used  by  the  creditor  to 
collect  the  claim  from  the  principal,  unless  it  appears  that  all 
diligence  would  be  hopeless.  Ritchie  vs.  Walter,  166  Pa., 
604.     4.  If    ne  makers  of  a  note,  or   any  of  them,  were 
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solvent  when  the  note  fell  due,  it  was  the  duty  of  the  payee  to 
have  used  diligence  in  the  collection  of  his  claim,  and  failing 
in  this,  the  guarantor  was  discharged.  Mizner  vs.  Spier^ 
96  Pa.,  533.  5.  A  guarantor  of  a  mortgage  is  not  liable 
on  his  guaranty,  if  the  act  of  the  holder  prevents  the  col- 
lection of'  a  debt  from  the  mortgagor.  Stark  vs.  Fuller^  42 
Pa.,  320. 

II.  Neglect  OF  DEBTOR,  i.  Guaranty  is  an  engagement 
to  pay  on  a  debtor's  insolvency,  if  due  diligence  be  used  to 
obtain  payment.  In  suretyship,  the  surety  assumes  to  perform 
the  contract  of  the  principal  if  he  should  not ;  in  guaranty, 
the  guarantor  undertakes  that  the  principal  is  able  to  perform 
it.  If  the  act  be  not  done  the  surety  is  liable  at  once ;  but 
the  guarantor  is  liable  only  when  insolvency  is  shown. 
Reigart  vs.  Whiter  52  Pa.,  438.  Kramph  vs.  Hatz^  Idem, 
525.  2.  A  guaranty  of  the  payment  of  a  note  at  maturity  is 
broken  by  non-payment,  and  the  guarantor  is  then  liable  to  the 
creditor,  who  is  not  bound  either  to  pursue  the  principal  or 
show  his  insolvency.     Roberts  vs.  Riddle,  79  Pa.,  468. 

III.  Neglect  to  contract  in  writing.  A  parol  contract 
of  guaranty  that  a  third  party  will  pay  the  debt  of  another, 
where  it  exceeds  twenty  dollars,  must  be  in  writing,  under  the 
act  of  April  19,  1855.    Jack  vs.  Morrison,  48  Pa.,  113. 

IV.  Neglect  to  proceed,  i.  To  recover  against  a 
guarantor,  the  creditor  must  prove  due  diligence  against  the 
debtor  or  his  insolvency,  so  that  pursuit  would  be  fruitless. 
He  need  not  prove  both.  A  contract  of  suretyship  is  a  direct 
liability  to  the  creditor  for  the  act  to  be  performed  by  the 
debtor,  while  a  guaranty  is  a  liability  only  for  his  ability  to 
perform  the  act  In  the  former,  the  surety  assumes  to  per- 
form the  contract  of  the  principal  debtor,  if  he  should  not ;  and 
in  the  latter  the  guarantor  undertakes  that  his  principal  can 
perform  ;  that  he  is  able  to  do  so.  Woods  vs.  Sherman,  7 1  Pa., 
104.  2.  If  a  creditor,  by  a  subsequent  valid  contract,  give 
time  to  the  principal,  the  guarantor  will  be  discharged  thereby. 
Campbell  vs.  Baker ^  46  Pa.,  243.     National  Loan  Ass'n  vs. 
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Uchtenwalner,  15  Lancaster  Bar,  69.  3.  Giving  time  to 
the  principal  debtor,  or  other  alteration  of  the  contract,  does 
not  discharge  a  guarantor  if  it  be  shown  he  suffered  no  injury. 
In  the  case  of  a  surety,  however,  if  the  time  of  payment  be  post- 
poned against  the  principal  debtor,  without  the  consent  of  the 
surety,  the  surety  will  be  discharged.  Follmer  vs.  Dcde^  9  Pa., 
83.  4.  In  order  to  maintain  an  action  on  the  guaranty  of  a 
note,  the  plaintiff  must  show,  that  he  has  used  due  diligence  to 
recover  from  the  payer.  Isett  vs.  Hoge,  2  W.,  128.  5.  In  an 
action  upon  a  guaranty,  where  judgment  was  recovered  against 
the  principal  debtor,  and  an  execution  issued  and  returned 
ntiUa  bona,  the  proceedings  are  prima  facie  evidence  of  the 
insolvency  of  such  principal.  Brown  vs.  Brooks,  25  Pa.,  210. 
6.  Unreasonable  delay  in  the  entering  of  a  judgment  note  by 
one  to  whom  it  is  assigned  will  discharge  a  guarantor,  unless 
the  money  could  not  have  been  obtained  by  entry  and  execu- 
tion. Miller  vs.  Berkey,  27  Pa.,  317.  7.  When  the  principal 
is  insolvent  at  the  maturity  of  the  debt,  neither  judgment  and 
execution,  nor  demand  upon  him,  nor  notice  of  non-payment 
to  the  guarantor,  are  necessary  before  suing  the  latter.  The 
test  of  the  solvency  of  the  principal  is  what  might  be  recover- 
able  by  process — not  what  it  might  be  supposed  he  would  do 
voluntarily.  Brown  vs.  Brooks,  25  Pa.,  210.  Gibbs  vs.  Can- 
non, 9  S.  &  R.,  292.  Janes  vs.  Scott,  59  Pa.,  182.  8.  The 
contract  of  guaranty,  unlike  that  of  an  ordinary  surety,  is  col- 
lateral and  secondary.  The  creditor  must  resort  in  the  first 
instance  to  the  debtor,  and  the  guarantor  is  liable  only  after  the 
debtor  has  proved  insolvent,  and  the  creditor  has  used  due 
diligence  to  obtain  payment  from  him  unsucessfully.  Unless 
it  be  shown  that  legal  process  would  have  been  fruitless,  it  is 
the  creditor's  duty  to  employ  that  process  without  unnecessary 
delay.  It  will  not  do  even  then  to  merely  allow  such  legal 
process  to  run  its  course.  The  creditor  should  apprise  the 
sherifT  of  the  existence  of  property  of  the  debtor,  if  he  knows 
of  its  location.     Hoffman  vs.  Becktel,  52  Pa.,  190. 
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I.  Neglect,  resulting  in  loss,  i  .  If  it  be  shown  that 
a  debt  has  been  lost  by  the  neglect  of  a  guardian,  he  is  respon- 
sible, but  not  otherwise.  If  a  guardian  consent  to  the  mis- 
application of  the  money  of  his  ward,  particularly  if  he  has  the 
power  to  secure  it,  he  is  answerable.  Unevs,  Downing,  11 
S.  &  R.y  66.  2.  Guardians  have  but  a  thankless  office, 
seldom  a  profitable  one,  and  while  their  actions  should  be 
watched  with  a  careful  eye,  it  should  not  be  an  eye  of  jealousy 
and  suspicion.  No  more  should  be  expected  from  them  than 
a  common  prudential  care.  For  supine  negligence,  indicating 
a  carelessness  of  duty  and  of  the  ward's  interests,  or  when 
loss  is  occasioned  by  their  own  act,  they  are  bound  to  answer, 
as  by  giving  credit  without  taking  security,  or  where  they 
exceed  their  authority.  Johnson's  Appeal,  12  S.  &  R.,  324. 
3.  It  is  more  particularly  the  duty  of  the  executor  of  the 
decedent  to  look  after  the  estate  than  it  is  for  the  guardian  of 
a  minor  child  of  such  decedent.  The  waste  of  such  estate  is 
not  the  subject  of  inquiry  in  the  orphans'  court  in  the  settle- 
ment of  a  guardian's  account.  Such  account  should  not 
include  transactions  which  took  place  after  the  minor  became 
of  age.  At  that  date,  the  relation  changes  from  guardian  and 
ward  to  debtor  and  creditor.  Any  advances  subsequently 
made  may  be  deducted  from  the  balance  in  the  guardian's 
hands.     CrowelTs  Appeal,  2  W.,  296. 

II.  Neglect,  by  improperly  converting  stocks. 
Where  a  guardian  received  stocks  as  part  of  his  ward's  estate, 
sold  them  and  kept  his  accounts  as  if  he  had  the  stocks,  held, 
that  he  was  chargeable  with  the  stocks  at  the  highest  rate  they 
attained  after  the  conversion.  The  guardian  in  this  case  was 
denied  commissions  and  charged  with  the  expenses  of  the 
audit.     Lamb's  Appeal,  58  Pa.,  142. 

III.  Neglect  by  conversion  of  property.  A  conver- 
sion by  a  guardian  of  personal  property  of  his  ward's  into  real 
estate,  can  only  be  justified  by  imminent  necessity.  If  he 
place  such  property  in  his  own  name,  he  can  be  charged  with 
the  money  or  the  land,  at  the  option  of  his  ward«    A  guardian 
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is  liable  for  losses  of  trust  money  incurred  through  his  indiffer- 
ence and  negligence.     Royer's  Appeal,  1 1  Pa.,  36. 

IV.  Neglect  in  dealings  with  ward.  Where  a 
guardian  buys  his  ward's  estate  shortly  after  he  comes  of  age, 
for  a  price  greatly  inadequate,  and  without  settling  an  account, 
the  transaction  would  be  set  aside  as  fraudulent.  A  guardian 
is  never  allowed  to  make  money  out  of  his  ward.  Improve- 
ments put  by  a  guardian  upon  land  fraudulently  purchased 
from  the  ward  are  not  to  be  reimbursed.  Eberts  vs.  Eberts^ 
55  Pa.,  no. 

V.  Neglect  by  speculation.  It  has  been  repeatedly 
decided,  that  a  guardian  shall  not  speculate  at  the  expense  of 
his  ward.     Irwin  vs.  AUen^  i  P.  &  W.,  446. 

VI.  Neglect  by  using  funds  of  ward.  i.  Where  a 
guardian,  instead  of  investing  his  ward's  money  in  legal  invest- 
ments, employs  them  in  his  own  business,  the  ward  is  entitled 
to  take  either  interest  on  his  capital  or  the  profits  actually 
earned  thereby.  In  calculating  such  profits,  he  is  entitled 
only  to  such  as  are  attributable  to  his  capital,  and  not  to  skill, 
industry  and  labor  in  conducting  the  business.  Segtdn's 
Appeal,  103  Pa.,  139.  2.  It  is  the  business  of  a  guardian  to 
manage,  in  person,  the  estate  of  the  ward  for  the  ward's  benefit 
He  cannot  set  the  ward  up  in  business  at  the  ward's  risk.  If 
the  guardian  trade  with  the  fund  for  his  own  benefit,  he  must 
bear  the  loss,  if  any  there  be  ;  and,  a  fortiori,  he  must  bear  it 
if  he  suffer  the  ward  to  trade  with  it.  Eichelberger' s  Appeal, 
4  W.,  84.  3.  A  guardian  who  appropriates  funds  of  his 
ward  to  his  own  use,  renders  himself  liable  to  removal ;  to 
interest  on  the  fund  ;  to  make  good  the  principal, though  lost, 
and  to  a  criminal  prosecution  for  embezzlement.  Drakes 
EstaU,  2  Kulp,  256. 

VII.  Neglect  in  accounts  and  accounting,  i.  Where 
a  guardian  has  kept  no  account  of  the  expenses  of  his  ward,  it 
is  discretionary  with  the  court  to  allow  him  a  sum  for  mainte- 
nance. Where,  however,  the  ward  has  performed  the  duties 
of  a  servant  for  his  guardian,  the  latter  is  entitled  to  no  allow- 
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ance  for  such  period.  Simons'  Estate,  ly  W.  N.,  109.  2.  A 
guardian  will  be  directed  to  file  an  account,  although  he  may 
have  made  a  settlement  with  the  minor  and  obtained  his 
release  upon  the  latter's  arrival  at  majority.  McMahon's  Estate, 
1 6  Phila.,  335.  3 .  Reasonable  diligence  on  the  part  of  a  ward 
to  call  a  guardian  to  account  will  be  required.  While  it  is 
true,  as  a  general  rule,  that  lapse  of  time  does  not  bar  relief 
in  equity,  when  the  parties  stand  in  the  relation  of  trustee  and 
cestui  que  trust,  yet  courts  will  not  allow  this  rule  to  be 
invoked  for  the  purpose  of  bringing  forward  late  and  doubtful 
claims,  sometimes  after  the  original  parties  have  died.  Gress^ 
Appeal,  14  Pa., 463,  Bones'  Appeal,  27  Pa.,  492.  4.  Award 
on  reaching  majority  is,  in  contemplation  of  law,  fully  capa- 
ble of  looking  after  his  own  interests,  and  will  be  estopped 
on  the  ground  of  laches,  from  demanding  an  account  after 
unreasonable  delay.  Bauer's  Estate,  30  W.  N.,  429. 
5.  Under  the  act  of  March  29,  1832,  a  guardian  is  required  to 
present  to  the  orphans'  court,  at  least  once  in  every  three 
years,  an  account  of  the  management  of  his  ward's  property. 
These  statements  are  not  intended  to  be  confirmed.  They  do 
not  pass  through  the  register's  office,  but  are  filed  in  the 
orphans'  court  directly,  and  are  intended  for  information  of  the 
guardian's  transactions.  Charging  commissions  at  the  end  of 
each  triennial  period  is  not  favored  in  Pennsylvania.  The 
final  account  of  the  guardian  should  embrace  all  the  items 
contained  in  his  triennial  statements,  and  not  begin  with  the 
balance  in  the  last  one.  Foltzs  Appeal,  55  Pa.,  429.  Yeager's 
Appeal,  34  Pa.,  173.  6.  Under  the  act  of  March  29,  1832, 
the  orphans'  court  is  vested  with  ample  powers  to  compel  a 
settlement  of  guardians'  accounts,  whether  the  guardian  has 
moved  out  of  the  jurisdiction  of  the  court  or  not,  if  he  has 
given  security.  It  can  cite  him  to  a  settlement  wherever  he 
may  be ;  and  if  his  residence  be  not  known,  his  sureties  may 
be  cited,  and  on  due  proof  of  service  of  the  citation,  the  court 
may  make  a  suitable  decree.  The  court  can  compel  the  pro- 
duction of  books  and  papers,  and  after  a  settlement  according 
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to  equity,  may  make  a  decree  and  enforce  it  by  sequestration 
as  well  as  by  common  law  writs  of  execution.  The  orphans* 
court  alone  has  the  power  to  compel  the  settlement  of  a 
guardian's  account.  Comm,  vs.  Raser,  62  Pa.,  440.  Hayes' 
Estate,  5  Montgomery  Co.,  199.  7.  Where  a  guardian  keeps 
no  account  of  his  ward's  estate  and  neglects  to  apply  to  court 
for  an  allowance,  he  will  forfeit  all  right  to  compensation  and 
for  the  maintenance  of  the  ward  while  a  member  of  his  house- 
hold. Yet  where,  before  the  receipt  of  any  of  his  ward's 
estate,  he  has  made  advances  for  his  support,  the  guardian 
will  be  entitled  to  credit  for  such  advances  with  interest. 
Alberts  Appeal ,  128  Pa.,  613.  8.  A  guardian  cannot  be 
allowed  anything  for  the  support  of  his  ward,  where  he  has 
kept  no  account  of  his  expenditures,  or  contracted  with  a  party 
for  the  support  In  such  case,  if  the  ward  was  a  near  relative, 
it  is  presumed  no  charge  was  intended.  Miller's  Estate,  6 
Kulp,  63.  Keenan's  Estate,  Idem,  67.  9.  The  neglect  of  a 
guardian  to  keep  proper  accounts,  resulting  in  loss  to  the 
estate,  is  sufficient  ground  for  disallowing  commissions. 
Qidnn's  Estate,  16  Phila.,  227.  10.  Commissions  will  not  be 
allowed  a  guardian  who  has  failed  to  keep  a  separate  account 
of  his  ward's  estate.  Sauter's  Estate,  6  W.  N.,  95.  11.  A  sepa- 
rate account  should  be  filed  by  a  guardian  as  to  each  minor, 
and  he  should  also  keep  a  separate  account.  Widdoe's  Estate, 
17  Phila.,  460.  12.  Where  a  ward,  after  coming  of  age, 
makes  a  settlement  with  his  guardian,  receives  the  amount 
agreed  to  be  coming  to  him,  and  releases  his  guardian,  he  can- 
not afterwards  compel  the  guardian  to  account,  without  point- 
ing out  some  mistake  in  the  settlement,  or  showing  that  fraud 
had  been  practiced  on  him  by  his  guardian.  Alexander's 
Estate,  156  Pa.,  368.  13.  The  orphans'  court  will  always 
scrutinize  a  settlement  made  by  a  guardian  with  his  ward 
shortly  after  the  latter  arrives  at  age,  and  when  no  account  of 
the  trust  is  filed.  In  such  case,  the  burden  of  proof  is  on  the 
guardian  to  show  that  the  settlement  was  a  fair  one.  This  is 
especially  the  case  where  the  estate  is  large  and  the  accounts 
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complicated.  Where  the  estate  is  small,  consisting  of  but  a 
few  hundred  dollars,  and  the  account  brief,  a  guardian  may  well 
avoid  filing  an  account  in  order  to  save  expense  to  his  ward. 
Roth's  Estate,  150  Pa.,  261.  14.  Although  a  guardian  may 
have  a  private  settlement  with  his  ward  on  his  arriving  at  full 
age,  he  may  still,  in  a  proper  case,  within  a  reasonable  time, 
be  required  to  file  and  settle  his  claim  in  the  orphans'  court. 
If,  however,  such  settlement  is  made  in  good  faith  with  delib- 
eration, is  full  and  fair,  accompanied  by  a  release  not  executed 
by  mistake,  and  has  been  acquiesced  in  by  the  parties,  it  may 
be  treated  as  a  waiver  of  the  legal  right  to  an  account  in  the 
orphans'  court,  and  its  terms  may  be  enforced  in  the  common 
pleas,  as  other  contracts  are  enforced.  Lezvis  vs.  Brownings 
1 1 1  Pa.,  493.  1 5.  A  guardian  may  be  called  to  file  and  set- 
tle his  account,  although  he  may  have  made  a  settlement  with 
the  ward  on  his  arrival  at  age.  The  act  of  March  29,  1832, 
does  not  prohibit  the  orphans'  court  in  all  cases  from  discharg- 
ing a  guardian  without  his  first  having  settled  his  account  in 
court.  Afler  a  ward  has  arrived  at  full  age,  he  may  waive  his 
legal  rights  to  an  account  and  join  his  guardian  in  asking  for 
his  discharge,  and  the  court  has  power  to  grant  it  Morris 
Appeal,  78  Pa.,  66.  16.  Where  the  account  of  a  guardian  has 
not  been  filed  during  his  lifetime,  it  is  the  duty  of  his  executor 
or  administrator  to  file  such  account.  PennelTs  Estate,  1 8  W.  N., 
1 98.  17.  The  fact  that  a  guardian  has  made  a  settlement  with  his 
ward  shortly  after  the  latter's  arrival  at  age,  does  not  preclude 
the  latter  from  promptly  citing  the  guardian  to  file  an  account. 
Shannon's  Estate,  i  Phila.,  299.  18.  To  enable  a  guardian 
to  be  discharged,  he  must  file  in  the  office  of  the  register  of 
wills  a  final  account,  including  all  the  items  set  forth  in  the 
triennial  accounts  previously  filed  in  the  office  of  the  clerk  of 
the  orphans'  court  This  will  be  audited,  and  thus  the  entire 
management  of  the  minor's  estate  will  be  scrutinized  by  the 
court  Braining' s  Estate,  7  W.  N.,  34.  Rutherford* s  Estate, 
2  W.  N.,  493.  19.  A  settlement  by  a  guardian  with  his  ward 
during  his  minority,  will  not  relieve  him  from  his  obligation 
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to  file  an  account,  if  the  same  be  demanded  within  a  reason- 
able time,  although  the  ward  may  have  represented  himself  as 
of  full  age  at  the  time  of  the  settlement.  Maulf air's  Appeal^ 
no  Pa,,  402.  20.  While  it  is  the  duty  of  a  guardian  to  file 
his  account  within  a  reasonable  time  after  his  ward  becomes 
of  age,  yet  such  accounting  will  not  be  compelled  where  the 
guardian  has  received  no  funds  of  the  ward,  or  where  he  has 
made  a  full  settlement  with  his  ward  after  attaining  majority, 
and  release  executed,  with  full  information  and  no  fraud,  or 
where  by  laches  the  late  minor  has  forfeited  his  right  to  an 
account  Stryker's  Estate,  17  W.  N.,  13.  21.  Where  award 
has  not  called  upon  her  guardian  to  file  an  account  for  a 
period  of  seventeen  years  after  she  attained  her  majority,  the 
court  will  not  order  an  account  filed,  unless  the  petition  shows 
the  misconduct  of  the  guardian,  or  ficicts  justiiying  the  delay. 
Tkierfield's  Estate ,  29  W.  N.,  440.  22.  The  forfeiture  of 
commissions  by  a  guardian  is  a  just  penalty  for  failing  to  file 
his  account  for  a  year  after  service  of  a  citation  upon  him. 
He  may  also  be  decreed  personally  to  pay  the  costs  thereby 
incurred.  Mc Claud's  Estate,  12  Phila.,  81.  Stewarts  Estate, 
Idem^  150.  23.  The  act  of  March  29,  1832,  requires,  that 
every  guardian  shall,  within  thirty  days  after  any  property  of 
his  ward  shall  come  into  his  possession  or  control,  file  in  the 
office  of  the  clerk  of  the  orphans'  court  a  true  inventory,  on 
oath,  of  such  estate.  He  shall  also,  at  least  once  in  every 
three  years,  and  at  every  other  time  when  so  required,  file  an 
account  with  said  clerk  of  court  for  the  information  of  the 
court  and  the  inspection  of  all  concerned.  And  every  guardian 
shall,  on  the  arrival  of  his  ward  at  full  age,  settle  at  the- regis- 
ter's office  a  full  and  complete  account  of  the  minor's  property 
under  his  care,  including  all  the  items  embraced  in  each 
partial  settlement.  Walts  Appeal,  104  Pa.,  14.  Stan- 
tan's  Estate,  7  W.  N.,  18.  Dietterich  vs.  Heft,  5  Pa.,  92. 
24.  A  guardian,  who  is  admitted  never  to  have  received  any 
property  of  his  ward,  cannot  be  required  to  file  an  account. 
He,  however,  may  do   so  for  the  purpose  of  obtaining  an 
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award  for  advances  made  by  him,  and  for  enforcing  payment. 
Nothing  should  be  incorporated  in  a  guardian's  account  but 
transactions  occurring  during  his  ward's  minority,  and  grow- 
ing out  of  their  relation  as  such.  Partuondds  Estate^  13 
Phila.,  271.  10  W.  N.,  174.  25.  Where  the  estate  is 
trifling,  a  guardian  may  avoid  filing  an  account  in  order  to 
save  expense  to  his  ward,  and  the  latter  should  not  be  allowed 
to  disturb  the  settlement,  except  for  clear  mistake  or  fraud. 
Eberfs  Appeal,  6  York  Record,  21.  26.  A  settlement 
between  the  guardian  and  ward,  and  release  executed  within 
a  few  months  after  the  ward  arrives  at  full  age,  will  not  be  a 
bar  to  a  citation  on  the  guardian  to  file  an  account  RatiCs 
Estate,  5  York  Record,  99.  27.  A  guardian  will  not  be  com- 
pelled to  file  an  account  after  a  lapse  of  eight  years  from'  the 
time  when  the  ward  attained  his  majority  and  filed  a  release, 
no  new  facts  having  since  come  to  light  It  is  a  guardian's 
duty,  however,  to  file  an  account  as  soon  as  his  ward  attains 
his  majority,  though  he  has  no  knowledge  of  his  where- 
abouts. Becks  Estate,  17  Phila,,  471.  Widdoe's  Estate, 
Idem,  477.  Stryker's  Estate,  Idem,  507.  28.  A  personal 
representative  of  a  deceased  guardian,  who  &ils  to  file 
his  decedent's  account  when  requested,  will  be  personally 
liable  for  all  costs  incurred  in  compelling  him  to  do  so. 
Stewart's  Estate,  6  W.  N.,  434.  29.  A  guardian  who  has 
received  money  of  his  ward  after  the  ward  has  come  of  age, 
cannot  be  cited  to  account  for  it  in  the  orphans'  court.  The 
only  remedy  is  a  suit  at  law.  Evans'  Estate,  1 1  Pa,  County, 
324.  30.  It  is  the  duty  of  the  guardian  to  file  an  account 
within  a  reasonable  time  after  the  .majority  of  the  ward.  A 
settlement  with  the  ward  during  his  minority  will  not  relieve 
him  from  such  obligation,  if  the  account  be  demanded  within 
a  reasonable  time.  Alexanders  Estate,  8  Lancaster  Review,  54, 
31.  Where  a  person  is  guardian  for  more  than  one  child  of  a 
decedent,  he  should  file  a  separate  account  for  each  ward. 
Falconer's  Estate,  i  Pa.  Dist.,  672.  32.  Although  a  guardian 
may  be  appointed  for  minors  by  the  same  order  of  court,  the 
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guardianship  is  several  and  not  joint,  and  the  guardian  should 
settle  distinct  accounts.  Weyand^s  Appeal,  62  Pa.,  198. 
33.  Partial  accounts  of  a  guardian,  filed  during  the  minority 
of  his  ward,  are  not  conclusive  upon  the  minor,  even  though 
they  go  through  the  forms  of  a  settlement  and  confirmation. 
Douglas'  Appeal,  82  Pa.,  169.  34.  A  partial  account  of  a 
guardian,  confirmed  by  the  orphans'  court,  is  conclusive,  unless 
duly  appealed  from  or  changed  on  bill  of  review.  But  it  is 
only  conclusive  as  to  what  it  contains,  and  not  to  any  item 
received,  which  the  accountant  has  omitted  to  charge  himself 
with,  either  through  mistake  or  fraud.  It  can  be  settled  in 
the  final  account.  McLeUan's  Appeal,  76  Pa.,  232. 
35.  When  a  guardian  files  his  final  account,  and  finds  what  he 
believes  to  be  errors  in  the  partial  settlements,  he  should 
include  these  errors  in  the  final  account  and  ask  the  court  to 
correct  them.  He  cannot  correct  them  himsel£  Kuntz's 
Estate,  I  Northampton  Co.,  252.  Lehigh  Valley  Reporter, 
89,  317.  Seeker's  Estate,  3  W.  N.,  391.  36.  An  account  by 
a  guardian  with  his  ward,  after  the  latter  has  attained  his 
majority,  must  not  embrace  any  item  of  debit  or  credit  which 
occurred  after  the  minor  became  of  age,  except  payments  on 
account,  as  it  stood  when  the  ward  arrived  at  majority. 
Crowelts  Appeal,  2  W.,  295.  Mills'  Estate,  4  Kulp,  20. 
37.  Under  the  act  of  October  13,  1840,  a  ward  is  entitled  to  a 
rehearing  as  a  matter  of  right,  if,  within  five  years  after  'final 
decree  confirming  his  guardian's  account,  he  presents  a  petition 
of  review  verified  by  affidavit,  alleging  errors  in  the  account, 
and  setting  forth  the  errors  specifically.  Ctdp's  Estate,  2 
Northampton  Co.,  65.  38.  A  minor  cannot  file  exceptions  to 
the  account  of  his  guardian,  nor  empower  an  attorney  to  do 
so  for  him.  Such  exceptions  should  be  filed  by  his 
next  friend.  Keneaghy's  Estate,  2  Lancaster  Review,  196. 
39.  A  guardian  who  succeeds  a  former  deceased  guardian,  is 
bound  to  examine  the  account  of  the  former  guardian,  and  to 
object  to  any  errors  or  improper  charges  therein ;  otherwise 
he  is  chargeable  for  their  amount.     Shirk's  Estate,  i  Lancaster 

48 


754  "^HE    LAW    OP    N£GUG£NC£ 

Guardians — Continued. 

Bar,  No.  29.  40.  A  guardian  who  fraudulently  £uls  to  account 
for  the  funds  of  his  ward  after  a  settlement  of  his  account,  is 
liable  to  attachment,  and  is  not  entitled  to  be  discharged  under 
the  insolvent  laws,  until  he  has  been  in  custody  sixty  days ; 
but  if,  while  in  custody,  he  petitions  for  discharge,  he  should 
be  committed  for  trial  to  the  quarter  sessions,  and  if  a  true  bill 
is  not  found  before  the  next  session,  he  is  entitled  to  discharge. 
Blunter^  ex  parte ^Z6'P9i.y  371.  41.  Where  a  guardian  has 
perpetrated  a  fraud  in  the  settlement  of  his  account,  the  limi- 
tation in  the  act  of  October  13,  1840,  begins  to  run  from  its 
discovery  by  the  injured  party,  and  not  from  the  confirmation 
of  the  guardian's  account  That  act  grants  a  rehearing  of  so 
much  of  a  guardian's  account  as  is  specifically  alleged  to  be 
error  within  five  years  after  the  final  decree  of  confirmation. 
Settlements  made  soon  after  the  ward  becomes  of  age  are 
watched  by  the  courts  with  the  strictest  scrutiny,  and  if  it 
appear  that  the  influence  of  the  guardian  continued  at  the 
time  of  settlement,  unless  it  shows  it  was  bit  and  just,  it  will 
be  set  aside  for  constructive  fraud.  KuhtCs  Appeal^  87  Pa., 
100.  42.  The  practice  in  Pennsylvania  is  not  to  require  the 
filing  of  triennial  accounts,  except  upon  the  request  of  the 
ward  or  some  one  in  his  behalf.  Baldwins  Estate^  2  Dela- 
ware Co.,  504.  43.  A  guardian  is  personally  responsible  for 
interest  which  actually  comes  into  his  hands,  and  which  he 
neglects  to  invest  or  pay  over ;  but  he  is  not  liable  for  com- 
pound interest  English  ws.  Harvey,  2  R.,  305.  44.  Where 
the  account  of  a  previous  guardian  is  filed  by  his  administra- 
tor, and  the  second  guardian  allows  it  to  be  confirmed  abso- 
lutely, he  is  liable  for  any  improper  credits  or  allowance  that 
were  in  the  first  account.  It  is  his  duty  to  examine  the 
account  of  his  predecessor,  to  require  the  exhibition  of  proper 
vouchers,  and  to  except  to  the  account  if  not  correct  Pack- 
er's Estate,  6  York  Record,  143.  45.  If  the  account  of  a 
guardian  be  disputed,  the  court  may  appoint  a  party  to  appear 
and  act  for  the  ward.  Post  81  vs.  WaU,  6  Lancaster  Bar,  62. 
VIII.  Neglect  in  appointment,     i.  A  mother  cannot 
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appoint  a  testamentary  guardian  in  Pennsylvania.  Where  the 
guardian  appointed  by  the  orphans*  court  is  of  different  religion 
from  that  of  the  child's  deceased  parents,  which  fact  at  the 
time  was  unknown  to  the  court,  and  no  notice  of  the  applica- 
tion was  made  to  near  relatives,  the  court,  at  its  discretion,  on 
motion  may  vacate  the  appointment.  The  guardian  should 
be  a  resident  of  the  county.  Pratt,  In  re.  Leg.  Gaz.  Report, 
56.  Ralston' s  Estate,  3  W.  N.,  392.  2.  A  mother  cannot 
appoint  a  testamentary  guardian  in  Pennsylvania.  The  act  of 
March  29,  1832,  requires,  that  persons  of  the  same  religious 
persuasion  as  the  parents  of  the  minors,  shall  in  all  cases  be 
preferred  by  the  court  in  the  appointment  of  a  guardian.  But 
it  is  no  ground  for  discharging  one  from  a  trust  with  which  he 
is  already  clothed.  A  guardian  can  only  be  removed  for  mis- 
management or  misconduct,  and  certainly  a  man's  religious 
belief  is  neither  of  these.  The  orphans'  court  is  required  to 
give  a  preference  only.  Pratt's  Estate,  i  Lancaster  Bar,  46. 
3.  The  act  of  assembly,  which  provides  that  persons  of  the 
same  religious  persuasion  as  the  parents  shall  in  all  cases  be 
preferred  by  the  court  in  the  appointment  of  guardians  of 
minors,  does  not  apply  to  the  guardian  of  the  estate.  Goen- 
Tier's  Estate,  20  W.  N.,  16.  4.  A  minor  seventeen  years  of 
age  may  choose  as  a  guardian  of  her  estate  one  who  is  not 
of  the  same  religious  belief  as  her  parents.  Goenner's  Estate, 
3  Pa.  County,  366.  5.  Where  the  father  of  a  minor  is  living, 
and  within  the  jurisdiction  of  the  court,  he  should  have  notice 
of  the  proceeding  for  the  appointment  of  a  guardian  for  his 
child.  By  act  of  1832,  no  executor  or  administrator  shall 
be  appointed  guardian  of  a  minor  having  an  interest  in  the 
estate  of  which  such  party  has  charge.  Senseman's  Appeal, 
21  Pa.,  331.  6.  The  act  of  March  29,  1832,  forbids  the 
appointment  as  guardian  of  one  who  is  executor  or  adminis- 
trator of  an  estate  in  which  the  minor  is  interested.  Where, 
however,  such  appointment  has  been  made,  and  the  guardian 
has  acted  for  years  in  good  faith,  his  appointment  will  not 
be  revoked  at  the  instance  of  one  who   has   not  a  direct  and 
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personal   interest  therein.      DtdVs  Appeal^    io8    Pa.,   604. 
Humes'   Estate,    15  Phila.,  512.     11   W.  N.,   123.     7.  The 
legal  discretion  of    the  orphans'   court   in  the    appointment 
of  a  guardian  of  the  person  and  estate  of  a  minor  is  not 
the  proper  subject  of,  review.     Mc Cannes  Appeal^  119  Pa., 
304     Pote's  Appeal,   106  Pa.,  580.     Gray's  Appeal,  96  Pa., 
243.     8.  The  jurisdiction  of  the  orphans'  court  in  the  a{^int- 
ment  of  a  guardian  is  limited  to  the  orphans'   court  of  the 
county  in  which  the  minor  resides  and  the  appointment  of  the 
orphans'  court  of  another  county  may  be  reversed  and  set 
aside.     McClure  vs.  Comm.,  80  Pa.,  169.     9.  It  is  improper 
to  appoint  a  parent  the  guardian  of  his  child's  estate.    Hughes' 
Estate,  4  Luzerne  Register,  109.      10.  The  orphans'  court  has 
no  authority  to  appoint  a  guardian  to  a  minor  who  has  only 
a  contingent  interest  in  an  estate.     Sweitzer's  Estate,  i  Wood- 
ward's Decisions,  295 .     11.  Where  both  parents  of  a  minor  are 
dead,  and  there  is  a  contest  for  its  custody,  the  maternal  and 
paternal  relatives  stand  on  an  equal  footing,  and  the  court  will 
look  to  the  interest  of  the  child  in  appointing  a  guardian. 
Carey's  Estate,  5  Kulp,  171.     Hanbest's  Estate,  i  W.  N.,  333. 
1 2.  In  the  appointment  of  a  guardian,  analogy  will  lead  the  court 
to  select  a  paternal  grandparent  in  his  nominee,  rather  than 
the  nominee  of  a  maternal  grandparent    Mintser's  Estate,  2  Pa. 
Dist,  584.     13.  Under  the  act  of  March  29, 1832,  the  orphans' 
court  has  no  po^er  to  appoint  a  guardian,  where  the  minor  is 
above  the  age  of  fourteen  years,  and  mentally  competent  to 
choose.     The  minor  cannot,  however,  supersede  the  guardian 
of  his  own  selection  as  often  as  he  pleases.     But  he  may,  on 
his  arrival  at  that  age,  without  assigning  cause,  ask  the  court 
to  supersede  a  previous  guardian  by  one  of  his  own  choice 
Lewry  Minors,  12  Phila.,   120.     14.  While  the  act  of  1853 
provides,  that  if  minors  have  no  guardian,  the  court  shall  appoint 
a  guardian  for  them,  it  does  not  contemplate  an  appointment 
by  the  court  without  notice.     The  act  of  March   29,  1832, 
points  out  the  course  to  be  adopted.     Notice  should  be  given 
to  the  minor  or  next  of  kin,  even  where  a  guardian  ad  Stem 


IN    PENNSYLVANIA  757 

Guardians —  Continued, 

is  appointed,  Graham's  Estate,  14  W.  N.,  31.  15.  The  right 
of  a  minor  when  over  the  age  of  fourteen  to  make  choice  of  a 
guardian,  when  such  right  has  not  been  before  exercised,  is 
absolute,  where  no  personal  unfitness  of  the  party  chosen  be 
shown.  Lezvry's  Estate, sW,N.,4ys,  Fry's  Estate,  iVf  ,^,,270, 

16.  Where,  upon  the  petition  of  a  grandfather,  a  guardian  has 
been  appointed  for  a  minor  under  the  age  of  fourteen,  without 
the  knowledge  and  consent  of  the  mother,  with  whom  the 
minor  resides,  it  is  not  error  to  revoke  the  appointment  upon 
the    mother's    petition.     Carwin's    Appeal,    126    Pa.,    326. 

17.  The  orphans'  court,  except  for  good  cause  shown,  will 
not  appoint  a  person  guardian  who  is  not  a  resident  of  the 
county.  Hanbesfs  Estate,  11  Phila,  63.  18.  The  appoint- 
ment of  a  guardian  may  be  revoked  by  the  court  on  showing 
cause  existing  prior  to  the  appointment.  Benscoter's  Estate, 
II  Luzerne  Register,  63.  ig.  A  minor,  upon  attaining  four- 
teen years  of  age,  has  a  common  law  right  to  choose  a  guardian 
for  himself  in  the  place  of  one  previously  appointed  by  the 
orphans'  court.  Crawford's  Estate,  4  Pa.  County,  507. 
20.  While  it  is  true  that  the  right  of  a  minor  to  select  a  new 
guardian  after  attaining  the  age  of  fourteen  years,  is  not  depend- 
ent upon  the  unfitness  of  the  guardian  previously  appointed, 
he  should  not  be  permitted  to  exercise  it,  where  a  change  would 
probably  be  to  his  injury.  Berryman's  Estate,  16  W.  N.,  304. 
Fasshancis'  Estate,  2  W.  N.,  31.  21.  Where  a  minor  does 
not  reside  in  the  county,  and  has  no  property  therein,  the 
orphans'  court  has  no  jurisdiction  to  appoint  a  guardian 
Taylor's  Estate,  9  Pa.  County,  122. 

IX.  Neglect  in  awarding  custody.  The  guardian  by 
nature  of  a  child,  is  the  father,  and  on  his  death  the  moth'sr, 
but  the  best  interests  of  the  child  shall  prevail  in  awarding  its 
custody.  Courts,  when  deciding  what  is  best  for  a  child,  will 
consult  its  wishes,  even  if  of  tender  years.  Comm.  vs.  Dixon, 
34  Pittsburg  Journal,  31. 

X.  Neglect  in  bond.  In  a  suit  upon  a  guardian's 
bond^  the  bond  is  admissible  in  evidence,  though  it  contain 
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material  erasures  apparent  on  its  face.  It  will  be  presumed, 
subject  to  rebuttal,  that  such  erasures  were  made  before  deliv- 
ery and  approval.     Xanderws.  Comnt.,  102  Pa.,  434. 

XL  Neglect  in  carrying  on  utigation.  A  guardian 
who  indulges  in  litigation  respecting  the  trust  property,  which 
is  altogether  unnecessary  and  inexcusable,  will  be  refused  credit 
for  the  fee  paid  by  him  for  counsel  fee  in  such  proceeding. 
Dougherty's  Estate^  18  Phila.,  15. 

XII.  Neglect  in  changing.  The  orphans*  court  may 
permit  a  minor  who  has  arrived  at  the  age  of  fourteen  years  to 
change  his  guardian  without  assigning  any  reason  therefor. 
Berryinan's  Estate,  18  Phila.,  108. 

XIII.  Neglect  in  charging  for  board.  Where  a 
guardian  receives  his  ward  into  his  family,  and  the  ward  assists 
in  the  work,  he  cannot  be  charged  with  board.  Grandicks 
Appeal,  3  Walker,  371. 

XIV.  Neglect  in  choosing.  A  minor  on  attaining 
fourteen  years  of  age,  has  not  an  absolute  right  of  choice  of 
guardian  so  as  to  remove  his  former  guardian  against  whose 
proper  administration  no  charge  was  alleged.  Gray's  Appeal, 
2  York  Record,  85. 

XV.  Neglect  in  depositing  trust  funds,  i.  Where  a 
guardian  in  depositing  funds  of  his  ward  in  bank  agrees,  in 
consideration  of  interest  to  be  paid,  to  give  two  weeks'  notice 
before  drawing,  the  guardian  is  liable  in  case  of  the  insolvency 
of  the  depositary.  Law's  Estate,  27  W.  N.,  345.  2.  A 
guardian  will  not  be  held  liable  where,  in  the  ordinary  dis- 
charge of  his  duties,  he  deposits  assets  temporarily  in  a  bank 
of  good  repute,  though  the  bank  afterwards  fail,  but  the  deposit 
must  be  in  the  name  of  the  trust  estate.  Law's  Estate,  144 
Pa.,  500. 

XVI.  Neglect  in  expenditures.  The  sum  to  be  allowed 
for  the  support  of  minors  within  the  jurisdiction  of  the  orphans' 
court,  is  a  matter  exclusively  for  the  determination  of  the  court. 
If  a  guardian  makes  an  expenditure  without  the  sanction  of 
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the  courts  he  does   so  at  his  peril.      KilliarCs  Appeal^   3 

Brewster,  235. 

XVII.  Neglect  in  fixing  residence  of  ward.  A 
guardian  cannot  require  his  ward  to  reside  with  him  out  of  the 
jurisdiction  of  the  court.     Fulton* s  Estate ^  13  Phila.,  298. 

XVIII.  Neglect  in  improving  ward's  real  estate. 
A  guardian  cannot  of  his  own  volition  change  the  whole 
character  of  a  ward's  property.  Where,  on  his  petition,  the 
court  allows  the  erection  of  buildings  on  his  ward's  real  estate, 
the  guardian  must  confine  the  expenditure  to  the  amount 
awarded  by  the  court.     Snodgrass'  Appeal,  37  Pa.,  377. 

XIX.  Neglect  in  investments,  i.  Among  the  duties 
of  a  guardian  is  to  collect  moneys  due  his  ward,  and  invest 
and  reinvest  all  balances  in  his  hands,  after  providing  mainte- 
nance and  education.  He  is  not  required  to  invest  small 
balances,  for  that  might  be  impracticable.  Such  sums  should  be 
deposited  in  a  saving  fund  or  trust  company,  where  a  moderate 
rate  of  interest  may  be  obtained.  Not  in  his  individual  name, 
however,  but  as  guardian.  Where  a  guardian  carelessly  suffers 
cash  balances  to  remain  idle  in  his  hands,  or  mingles  his 
ward's  money  with  his  own,  he  is  chargeable  with  interest  If 
he  uses  his  ward's  money  in  his  own  business,  though  the 
result  be  advantageous  to  the  ward,  he  will  not  be  allowed 
commissions  on  the  fund.   Widdoes'  Estate,  17  Phila.,  469,  477. 

2.  A  guardian  who  invests  his  ward's  money  in  real  estate  in 
his  own  name,  and  pays  the  interest  for  the  ward's  support,  is 
a  debtor  to  the  ward,  and  is  not  entitled  to  commissions 
on   the  payments.     Livingood's  Appeal,  2  Pennypacker,  70. 

3.  A  guardian  is  not  chargeable  with  interest,  when  the  money 
received  by  him  is  in  small  amounts  not  easy  profitably  to 
invest.  A  guardian  may  forfeit  his  right  to  compensation  by 
his  neglect  of  proper  attention  to  the  details  of  his  trust. 
Selleck's  Appeal,  16  W.  N.,  370.  4.  For  mere  omission  or 
negligence,  the  rule  in  Pennsylvania  is  to  charge  the  guardian 
simple  interest  and  nothing  more,  whatever  may  be  the  rule  in 
cases  of  corruption  or  gross  wrong,     In  cities  and  manufac- 
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turing  towns,  safe  investments  are  readily  found,  but  in  agri- 
cultural districts  the  opportunities  are  comparatively  small 
Deittrich  vs.  Heft^  5  Pa.,  92.  5.  If  a  guardian  neglect  to 
make  investments  of  trust  funds,  or  invests  them  at  less  than 
the  legal  rate  of  interest,  he  is  chargeable  therefor  only  with 
simple  interest  at  the  legal  rate.  Profits  made  in  the  use  of 
trust  funds  by  a  guardian  are  chargeable.  Pennypackers 
Appeal,^!  Pa.,  494.  6.  If  a  guardian  neglects  to  put  his 
ward's  money  at  interest,  suffers  it  to  he  idle  for  an  uncon- 
sionable  time  or  mingles  it  with  his  own,  he  will  be  chargeable 
with  simple  interest ;  in  case  of  very  gross  delinquency,  with 
compound,  interest  He  is  bound  to  use  the  same  care  and 
management  that  a  prudent  man  would  exercise  in  his  own 
affairs  ;  he  must  act  for  the  ward,  not  for  himself.  Hughti 
Appeal,  53  Pa.,  500.  Curry's  Estate,  Leg.  Gaz.  Report,  484. 
7.  Where  the  principal  of  an  estate  must  be  encroached  upon 
for  expenses  of  maintenance,  an  accountant  is  always  justified 
in  holding  a  sum  in  reserve  to  meet  such  an  exigency; 
and  in  no  event  will  be  held  accountable  for  not  investing 
a  sum  which  is  too  small  to  be  safely  and  easily  invested. 
Moore's  Estate,  20  Phila.,  30.  26  W.  N.,  25.  8.  Where 
a  guardian  uses  the  money  of  his  ward,  or  neglects  to  invest 
it  at  proper  times,  he  is  chargeable  with  interest,  and  a 
reasonable  rule  is  to  strike  a  balance  of  money  in  his  hands 
every  six  months,  and  charge  him  with  simple  interest  on  it; 
allowing  a  reasonable  sum  to  remain  in  his  hands  to  meet  con- 
tingent expenses.  Say  vs.  Barnes,  4  S.  &  R«,  wl.  DietUrick 
vs.  Heft,  5  Pa.,  90.  Baker's  Appeal,  8  S.  &  R.,  12.  9.  Six 
months'  time  in  which  to  invest  a  ward's  money  will  not  be 
allowed  to  a  guardian,  unless  it  be  paid  to  him  unexpectedly, 
and  at  a  time  of  the  year  when  it  would  be  difficult  to  loan 
money.  Landis,  In  re,  i  Pearson,  401.  10.  Where  a  guard- 
ian has  money  in  his  hands,  which  he  is  expected  to  retain  for 
many  years,  it  is  his  duty  to  invest  it  He  should  have  a 
reasonable  time  to  do  this,  say  six  months.  It  appears,  that 
where  a  guardian  finds  money  of  his  ward  in  hand,  in  which 
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eth  family  think  safe,  it  is  not  gross  negligence  to  leave  it 
there.  Huffer's  Appeal,  2  Grant,  341.  1 1.  A  guardian  will 
be  charged  interest  where  it  appears  he  did  not  keep  a  separate 
account  of  the  fund,  either  at  bank  or  elsewhere,  nor  make 
any  attempt  to  invest  it.  Where,  through  ignorance  or  other- 
wise, he  has  led  the  estate  into  litigation  by  his  own  error  and 
&ilure  to  exhibit  full  and  correct  accounts,  he  is  entitled  to 
little  or  no  compensation.  Thomas'  Estate,  2  Kulp,  i6o. 
Ateris  Estate,  Idem,  463.  12.  A  guardian  loaned  money  of 
his  ward  to  a  manufacturing  company  of  which  the  guardian 
was  a  member.  At  the  settlement  of  his  final  account,  the 
ward  filed  a  bill  in  equity  against  his  guardian  and  the  other 
members  of  the  company,  for  discovery  and  an  account  of 
profits  made  while  using  the  ward's  money.  The  money  hav- 
ing been  loaned  to  the  company  in  good  £uth,  solely  to  realize  six 
per  cent,  interest,  the  bill  against  the  members  of  the  company 
other  than  the  guardian  was  demurrable  for  want  of  equity, 
and  the  orphans'  court,  having  exclusive  jurisdiction  of  the 
guardian's  account,  the  bill  against  him  was  barred.  Rau  vs. 
Small,  144  Pa. I  304.  13.  Where  a  guardian  in  good  faith 
and  on  apparently  good  security,  under  the  advice  of  counsel 
learned  in  the  law,  makes  or  accepts  investments  of  his  ward's 
funds,  and  loss  ensues  from  the  unexpected  depreciation  in  the 
value  of  the  real  estate,  he  is  not  guilty  of  such  negligence  as 
should  cast  upon  him  the  burden  of  the  loss.  It  has  been 
said,  that  the  harshest  demand  that  can  be  made  in  equity  is  to 
hold  a  trustee  answerable  for  what  was  never  in  his  hands  or 
for  a  loss  not  caused  by  his  wilful  default.  Jack's  Appeal,  94 
P*->  3^7'  I4»  A.  guardian  is  responsible,  where  loss  occurs 
by  reason  of  his  failure  to  exercise  ordinary  business 
care  in  making  investments  of  his  ward's  moneys,  although 
he  acted  on  the  advice  of  counsel.  The  ward  may  refuse  to 
accept  the  investment,  and  hold  the  trustee  for  the  money  value 
of  the  investment  Lechler's  Appeal,  5  Lancaster  Review,  239. 
15.  In  the  absence  of  fraud  or  wilful  misconduct,  actual  loss 
to  the  estate  from  unfortunate  investments  of  the  guardian 
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which  realized  but  limited  return,  the  guardian  will  not  be 
deprived  of  his  commission.  Pages  Estate^  i8  W.  N.,  456. 
16.  The  fact  that  a  guardian  has  taken  the  advice  of  counsel 
in  making  investments  of  his  ward's  money,  will  not  relieve 
him  of  responsibility,  where  loss  occurs  by  reason  of  his  failure 
to  exercise  ordinary  business  care.  Lechler's  Appeal,  21 
W.  BT.,  505.  17.  No  orphans'  court  will  approve  an  invest- 
ment in  the  stocks  of  any  public  or  private  corporation,  except 
those  authorized  by  some  act  of  assembly.  In  approving  an 
investment,  the  courts  consider  that  absolute  safety  of  the 
principal  is  of  more  consequence  than  great  expectations  of 
interest.  In  the  present  case,  the  orphans'  court  refused  to 
approve  an  investment  by  a  guardian  in  the  first  mortage 
bonds  of  a  New  York  railroad  company.  Hoyfs  Estate^  2 
Kulp,  286.  12  Luzerne  Register,  73.  Warrall's  Appeal, 
2  Pittsburg  Journal,  6.  9  Pa.,  508.  23  Pa.,  48.  NagUi 
Estate,  8  Luzerne  Register,  269.  18.  The  act  of  a  guard- 
ian in  loaning  his  ward's  money  to  a  firm  of  which  he 
is  a  member,  when  not  done  for  his  own  profit,  but  solely  for 
the  purpose  of  making  a  good  investment  of  the  money,  is  not 
a  breach  of  trust,  which  will  be  punished  by  the  court 
Small's  Appeal,  5  York  Record,  87.  19.  A  guardian  is 
bound  to  use  diligence  and  care  in  putting  out  at  interest  all 
money  in  his  possession  belonging  to  his  ward ;  and  if  he 
retains  it,  he  is  chargeable  not  only  for  the  whole  sum,  but 
for  all  money  that  could  have  been  properly  made  from  it. 
Bachmans  Estate,  i  Clark,  253.  20.  A  reasonable  degree  of 
vigilance  and  good  faith  is  all  that  is  required  of  a  guardian. 
He  will  not  be  surcharged  with  the  loss  of  an  investment 
made  when  he  believed  it  to  be  safe  and  judicious,  unless 
there  was  fraud  or  negligence  in  his  dealing  with  it.  WorreWs 
Estate,  13  Phila.,  311.  21.  Investments  by  guardians  in 
second  mortgages  are  not  such  as  would  be  sanctioned  by  the 
orphans'  court.  The  ward,  on  arriving  at  age,  may  repudiate 
such  investment  Leech's  Estate,  26  Pittsburg  Journal,  10. 
22.  A  guardian  who  invests  his  ward's  money  in  a  mortgage, 
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without  obtaining  the  approval  of  the  court,  is  bound  to  pro- 
tect his  ward  by  preventing  a  foreclosure  of  the  mortgage  for 
less  than  the  amount  of  the  investment.  Barton's  Estate^  3 
Delaware  Co.,  338.  23.  Where  a  guardian  invests  his  ward's 
money  in  a  mortgage  on  property,  already  encumbered  by  a 
ground  rent,  the  principal  of  which  with  the  mortgage  are 
fully  equal  to  the  value  of  the  property,  and  has  failed  to  make 
examination,  he  is  guilty  of  supine  negligence.  Where  there 
are  circumstances  of  suspicion  attendant  upon  such  investment, 
the  guardian  cannot  shield  himself  by  claiming  to  have  acted 
upon  professional  advice.  Smith's  Estate^  14  W.  N.,  93. 
24.  When  a  guardian  places  his  ward's  money  in  an  insecure 
mortgage,  which  may  ultimately  be  paid  with  no  default  in 
interest,  the  proper  practice  at  the  settlement  of  the  account  is 
to  give  the  ward  the  option  of  taking  it  or  the  money  which  is 
due  him.  Smith's  Estate,  16  Phila.,  308.  25.  In  the  absence 
of  positive  evidence,  that  valuable  bank  stocks  bought  by  the 
guardian  while  he  had  funds  of  his  ward  uninvested  in  his 
hands,  were  bought  with  the  ward's  money,  the  minor,  after 
attaining  his  majority,  is  not  entitled  to  elect  to  take  the  stocks 
instead  of  money.     MiUigan's  Appeal,  82  Pa.,  389. 

XX.  Neglect  in  making  advances  to  ward.  Where  a 
guardian  makes  advances  to  his  ward,  and  repairs  his  property 
without  previous  order  of  court,  he  takes  the  risk  of  being 
surcharged  for  the  same  ;  but  if  the  advances  and  repairs  are 
afterwards  approved  by  the  court  as  necessary  and  proper,  he 
is  relieved  from  liability.    KiUpatrick's  Appeal,  113  Pa.,  46. 

XXI.  Neglect  in  managing  estate  of  ward.  i.  Incom- 
petency or  carelessness  in  the  management  of  an  estate  by  a 
guardian,  whereby  litigation  ensues  between  him  and  his  ward, 
will  be  ground  for  reducing  his  compensation,  and  imposing 
costs  upon  him.  Myers'  Estate,  14  Luzerne  Register,  366.. 
2.  A  guardian  who  receives  a  collectible  note  as  part  of  his 
ward's  estate,  and  neglects  to  secure  its  payment  by  obtaining 
judgment  or  otherwise,  but  allows  the  property  of  the  maker 
to  be  distributed  under  an  assignment  for  creditors,  is  guilty 
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of  supine  negligence,  and  becomes  chargeable  with  the  amount 
thereof.  Webber's  Estate^  133  Pa.,  338.  3.  A  guardian  ordi- 
narily has  power  to  lease  his  ward's  real  estate,  but  without 
the  approval  of  the  orphans'  court,  he  cannot  dispose  of  any 
part  of  the  realty.  Oil  and  coal  are  minerals,  and  hence  part 
of  the  realty,  and  a  guardian  cannot  lease  the  land  of  his  ward 
for  the  purpose  of  its  development,  as  it  would,  in  effect,  be 
the  grant  of  the  carpus  of  the  estate  of  his  ward.  SUmghian's 
Appeal,  88  Pa.,  198. 

XXII.  Neglect  in  payments  to  ward.  i.  Where  a 
guardian  makes  improper  payments  to  his  ward,  he  may  be 
surcharged  on  petition  of  the  ward  when  he  comes  of  age. 
If  he  fails  to  exercise  this  right  within  a  reasonable  time  after 
he  attains  his  majority,  he  will  be  held  to  have  ratified  such 
payments.  Springer's  Estate,  16  Pa.  County,  326.  2.  Whik 
it  is  true  that  a  guardian  has  the  right  to  spend  his  ward's 
money,  either  principal  or  income,  for  any  purposes  of  main- 
tenance or  education  within  proper  limits,  considering  the  size 
of  the  estate  and  the  future  expectations  of  the  minor,  without 
any  order  of  court,  yet  he  has  no  right  to  hand  over  to  a  minor 
the  principal  of  his  estate  to  spend  at  his  pleasure,  or  to  give 
to  some  one  else  to  spend  for  him.  Where  the  ward,  on 
arriving  at  age,  sleeps  on  his  rights,  he  is  deemed  to  have 
ratified  the  acts  of  his  guardian.  Springet^s  Estate,  36 
W.  N.,  335. 

XXIII.  Neglect  in  purchasing  ward's  property^  i.  It 
may  be  conceded,  that  the  purchase  for  the  benefit  of  the 
guardian,  made  at  his  own  sale,  was  invalid.  But  where  the 
orphans'  court  ratified  the  sale,  and  the  ward,  after  coming  of 
age,  with  full  knowledge,  accepted  the  sale  and  the  money, 
held,  that  the  sale  was  sustained.  Schur's  Appeal,  17  W.  F., 
140.  2.  The  rule  that  a  party  cannot  purchase  and  hold 
property  for  his  own  use,  to  which  he  stands  in  a  fiduciary 
relation^  does  not  apply  when  the  sale  is  made  by  a  public 
officer,  under  adverse  proceedings,  and  the  means  are  not  at 
hand  to   prevent  the   sale.     Therefore,   a   guardian  without 
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funds  in  his  hands,  may  lawfully  become  the  purchaser  for  his 
own  use  of  his  ward's  real  estate,  sold  by  the  sheriff  under  a 
judgment  against  the  representative  of  the  ward's  ancestor. 
Chorpenmng's  Appeal,  32  Pa.,  315. 

XXIV.  Neglect  in  sale  of  land.  The  orphans'  court 
may  vacate  a  private  sale  of  land  made  by  a  guardian  under 
an  order  of  court,  and  order  a  reconveyance  with  a  restitution 
of  the  purchase  money,  for  gross  mistake ;  in  this  case,  the 
sale  of  52  acres  for  200  acres,  upon  the  petition  of  the  pur- 
chaser, even  after  the  sale  is  confirmed,  the  purchase  money 
paid  and  the  deeds  delivered,  where  the  rights  of  third  parties 
have  not  intervened.    Johnson's  Appeal,  1 14  Pa.,  132. 

XXV.  Neglect  in  settlement,  i  .  Settlements  between 
guardian  and  ward,  soon  after  the  latter  becomes  of  age,  and 
before  opportunity  exists  to  become  familiar  with  the  condition 
of  the  estate,  are  to  be  regarded  with  a  jealous  eye.  Courts 
of  justice  will  not  permit  such  transactions  to  stand,  unless 
there  be  proof  of  full  deliberation  and  of  good  faith.  Hawkins^ 
Appeal,  32  Pa.,  263.  2.  It  is  bad  practice  for  guardians  to 
settle  with  their  wards  after  they  come  of  age,  and  take  a 
release ;  they  ought  to  settle  in  court  and  have  it  approved. 
Lukens'  Appeal,  7  W.  &  S.,  48.  3.  Private  settlements  with 
a  guardian  soon  after  the  ward  comes  of  age  are  watched  with 
great  jealousy.  So  also,  when  the  mere  form  of  a  settlement 
in  court  has  been  gone  through.  Liberality  ought  to  be  exer- 
cised in  allowing  bills  of  review  in  such  cases.  When  a  young 
man  comes  of  age,  he  is  generally  ignorant  of  his  affairs,  and 
the  information  comes  principally  from  his  guardian.  He 
naturally  feels  confident  all  is  right,  and  omits  to  make  inquir- 
ies from  other  quarters  or  invoke  the  assistance  of  counsel. 
He  is  too  anxious  to  be  master  of  his  money  to  brook  much 
delay.  Kinter's  Appeal,  62  Pa.,  322.  4.  A  guardian  who 
makes  a  settlement  with  his  ward  immediately  upon  his  com- 
ing of  age,  does  so  at  his  own  peril.  A  ward  is  entitled  to  an 
account  from  his  guardian  even  after  settiement  is  made. 
McMahon's  Estate,  14  W.  N.,  311. 
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XXVI.  Neglect  OF  AN  AGENT.  The  orphans' court  will 
not  attach  a  guardian  for  moneys  collected  and  embezzled  by 
his  agent,  but  his  own  estate  and  his  bondsmen  are  liable  for 
the  loss.     Lazarus'  Estate,  4  Kulp,  24. 

XXVII.  Neglect  of  care.  Incompetency  or  careless- 
ness in  the  management  of  an  estate  by  a  guardian,  whereby 
litigation  ensues  between  him  and  his  ward  will  be  ground  for 
the  reduction  of  his  compensation  and  the  imposition  of  costs. 
Myers'  Estate,  3  Kulp,  41 1. 

XXVIII.  Neglect  of  co-guardian,  i.  One  of  two 
guardians  remains  liable  for  assets  which  were  once  in  his 
hands,  but  which  upon  settling  a  joint  account  in  court,  he 
voluntarily  delivered  over  to  his  co-guardian.  So  jealous  is 
the  law  of  the  influence  of  a  guardian  over  his  ward,  that  set- 
tlements between  them  shortly  after  the  ward  arrives  at  age, 
are  received  with  distrust.  Clark's  Appeal,  18  Pa.,  175. 
2.  It  is  irregular  to  remove  two  guardians  on  a  complaint 
against  one  of  them.  If  he  desired  to  relinquish  his  trust,  the 
regular  way  would  be  for  him  to  settle  his  account  and  resign. 
Sliillings'  Appeal,  i  Pa.,  90.  3.  Where  joint  guardians,  in 
affluent  circumstances  and  in  good  repute,  apportion  the 
custody  and  management  of  the  property  to  suit  the  capacity 
of  either,  but  without  surrendering  the  right  to  intermeddle 
with  the  whole,  each  is  chargeable  with  no  more  than  he 
received,  unless  he  stood  supinely  by  while  his  colleague  was 
manifestly  impairing  the  estate.  Jones'  Appeal,  8  W.  &  S., 
143.  4.  The  decree  of  the  court  releasing  a  guardian,  absolves 
him  from  all  liability  for  the  acts  of  his  co-guardian.  Mocker 
vs.  Baskins,  i  Pearson,  137. 

XXIX.  Neglect  of  creditor's  CLAIM.  In  the  guardian- 
ship account,  a  creditor  cannot  intervene  between  guardian  and 
ward,  and  the  orphans'  court  has  no  power  to  adjudicate  upon 
the  claim.     Lorenz's  Appeal,  69  Pa.,  350. 

XXX.  Neglect  of  duty.  1.  The  orphans' court  may 
appoint  guardians  and  see  that  the  trust  is  faithfully  discharged. 
It  may  exact  security  from  the  guardian,  may  discharge  him 
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on  his  own  application,  or  may  dismiss  him  for  malfeasance  or 
other  just  cause,  and  compel  him  by  attachment  or  sequestra- 
tion to  pay  over  the  balance  in  his  hands  and  surrender  all 
muniments  of  title.  The  orphans'  court,  in  the  settlement  of 
accounts  between  guardian  and  ward,  is  clothed  with  the 
authority  of  a  court  of  equity.  Bowman  vs.  Herr^  i  P,  &  W., 
282.  2.  It  is  the  guardian's  duty  to  preserve  the  ward's 
estate  and  to  pay  it  over  to  the  ward.  If  he  fails  therein  his 
security  is  liable.  Comm,  vs.  Brinton,  i  Delaware  Co.,  310. 
3.  The  acts  of  1832,  1850  and  1861  prescribe  as  grounds 
for  the  removal  of  a  guardian  :  (i)  Wasting  or  mismanaging 
the  estate  of  the  ward.  (2)  Insolvency.  (3)  Neglect  to 
exhibit  inventories  or  accounts.  (4)  Lunacy  or  drunkenness. 
(5)  Removal  from  the  state  for  one  year.  (6)  Where  the 
interests  of  the  estate  are  jeopardized  by  his  continuance. 
(7)  Sickness,  rendering  him  incompetent  to  act.  Gray's  Estate^ 
3  Lancaster  Review,  396.  4.  Guardianship  is  a  matter  of 
personal  confidence,  and  cannot  be  delegated.  Negligence, 
even  when  consistent  with  good  faith,  will  render  the  guardian 
accountable  for  loss  to  his  ward's  estate.  Kuhn's  Estate,  5 
Luzerne  Law  Times,  91.  9  Lancaster  Bar,  56.  5.  A  guard- 
ian who  receives  money  of  his  ward,  keeps  no  books  of 
account  nor  separate  bank  account  thereof,  makes  no  invest- 
ments for  his  ward,  and  mingles  his  ward's  money  with  his 
own  in  his  individual  bank  account,  is  properly  charged  with 
interest  and  deprived  of  commissions.  Maurer's  Estate,  1 8 
Phila.,  221.  6.  By  the  act  of  March  29,  1832,  the  surety  on 
the  bond  of  a  guardian  may  apply  to  the  court  whenever  his 
principal  is  wasting  or  mismanaging  the  property  under  his 
charge,  or  is  likely  to  prove  insolvent,  or  has  neglected  to  file 
full  inventories  or  accounts.  The  court  may  order  counter 
securities  to  protect  the  surety,  but  will  not  release  the  surety 
himself.  Newcomer's  Appeal,  43  Pa.,  45.  7.  A  guardian 
guilty  of  misconduct  or  mismanagement,  will  be  promptly 
removed,  but  light  and  unimportant  accusations  will  not  suffice. 
Schaefer^s  Estate,  i  Brewster,  528.     8.  To  allow  compensation 


768  THE    LAW    OP    NEGUGENCE 

Guardians — Continued. 

to  a  guardian  who  has  neglected  his  duty,  resulting  in  loss  to 
his  ward,  would  be  rewarding  his  supineness.  Simpson* s 
Appeal,  1 8  W.  HT.,  175.  Schu^s  Estate,  13  Phila.,  353. 
9.  Compensation  is  allowed  a  guardian  for  the  performance 
of  his  duties,  not  for  a  total  disregard  of  them.  McCahanis 
Appeal,  7  Pa.,  56. 

XXXI.  Neglect  of  jurisdiction.  To  give  the  orphans' 
court  jurisdiction  to  appoint  a  guardian,  the  minor  must  either 
reside  in  the  county  or  have  property  there.  A  minor's  resi- 
dence is  that  of  his  father,  and  if  he  has  no  father,  that  of  his 
birth,  and  he  cannot  acquire  another  until  he  is  sui  juris. 
Where  a  proceeding  for  the  appointment  of  a  guardian  is 
pending  in  another  state,  the  orphans'  court  here  ought  not  to 
be  asked  to  take  similar  action.     Taylor's  Estate,  20  Phila.,63. 

XXXII.  Neglect  of  solvency.  Where  a  guardian  has 
admittedly  become  insolvent  in  his  answer  to  the  petition  of 
his  sureties,  the  court  will  order  him  to  gfive  coimter  security 
to  indemnify  his  sureties  against  loss.  Minnick*s  Estate,  6 
Lancaster  Review,  161. 

XXXIII.  Neglect  of  vouchers.  The  orphans'  court, 
in  the  exercise  of  its  discretion,  may  supply  the  want  of  a 
voucher,  by  the  oath  of  the  guardian,  but  it  must  be  done  with 
great  caution,  and  should  be  sustained  by  some  corroborating 
proof.  It  is  permitted,  where  no  voucher  can  be  obtained. 
MylifCs  Estate,  7  W.,  64.  Bowman  vs.  Herr,  i  P.  &  W.,  283. 

XXXIV.  Neglect  of  ward  to  claim,  i.  Where  a 
ward  on  attaining  her  majority  has  it  in  her  power  to  receive 
her  entire  estate  from  her  guardian,  and  voluntarily  permits  it 
to  remain  in  his  hands,  he  being  then  solvent,  his  sureties  are 
released.  McDonald's  Estate,  35  Pittsburg  Journal,  386. 
2.  The  ward  who  attains  full  age,  is  as  competent  to  deal  with 
his  property  as  his  guardian,  and  his  neglect  to  claim  his  rights 
therein  will  in  time  amount  to  an  admission  that  no  rights  have 
been  withheld  from  him.     Walker's  Estate,  16  Phila.,  362. 

XXXV.  Neglect  of  ward  to  object  to  acts  of  guard- 
ian.    Family  arrangements,  if  fair  and  equitable,  should  not  be 
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disturbed  after  long  acquiescence,  which  is  strong  evidence  of 
ratification  by  a  ward  of  the  act  of  his  guardian.  Johnston  vs. 
Fumier,  69  Pa.,  449. 

XXXVI.  Neglect  to  choose.  When  the  court 
appoints  a  guardian  to  an  infant  under  fourteen,  the  infant, 
when  he  arrives  at  that  age,  or  afterwards,  may  appear  in 
court,  and  choose  another  g^uardian  with  the  sanction  of  the 
court.  If  he  do  not  make  such  choice,  the  guardian  previously 
appointed  retains  his  position.  After  choice  made  by  a 
minor,  he  cannot  supersede  his  guardian  as  fancy  may  dictate. 
Lee's  Appeal,  27  Pa.,  229. 

XXXVII.  Neglect  to  cite  to  file  account,  i.  It 
is  too  late  to  cite  the  administrator  of  a  deceased  guardian  to 
file  an  account  of  a  transaction  forty  years  old.  Eckerts 
Appeal,  5  W.  N.,  21.  2.  In  the  absence  of  fraud,  reasonable 
diligence  on  the  part  of  a  ward  to  call  his  g^uardian  to  account 
will  be  required,  in  order  to  be  entitled  to  a  citation.  Rank's 
Estate,  2  Lancaster  Review,  213.  3.  A  ward  on  coming  of 
age,  settled  with  his  guardian  and  gave  him  a  release  in  full. 
Some  three  years  after,  he  cited  the  administrator  of  the  deceased 
guardian  to  settle  an  account  Held,  that  the  burden  of  proof 
rested  on  the  ward  to  show  an  error  in  the  settlement,  and  in 
the  absence  thereof  the  settlement  was  conclusive.  Rouch^ 
In  re,  2  Pearson,  480. 

XXXVIII.  Neglect  to  collect  assets,  i.  It  is  gross 
negligence  on  the  part  of  a  guardian  to  neglect  to  secure  pos- 
session of  the  estate  of  his  ward,  and  in  the  settlement  he  will 
be  surcharged  with  the  amount  thus  lost,  will  lose  his  com- 
missions, and  the  costs  will  be  imposed  upon  him.  Stone's 
Appeal,  23  W.  HT.,  283.  2.  A  guardian  is  not  held  to  such 
prompt  action  in  enforcing  the  collection  of  securities  as  an 
executor,  administrator  or  assignee  for  creditors  would  be. 
The  duty  of  the  former  is  to  hold  and  retain  ;  that  of  the  latter 
to  collect  and  prepare  for  distribution.  Chambersburg  Saving 
Fund's  Appeal,  76  Pa.,    228.     3.  The  general  rule  is,  that 

guardians  and  other  trustees  are  not  liable  beyond  what  they 
49 
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actually  receive,  unless  they  have  been  guilty  of  gross  n^li- 
gence.     They  need  only  exercise  common  prudence,  skill  and 
caution,  and  act  in  good  faith,  especially  where  they  act  under 
legal  advice.     Nor  are  they  liable  for  the  management  or 
insolvency  of  their  agents,  whose  acts  they  could  neither  foresee 
nor  control.     Landmesser' s  Estate ^  6  Lancaster  Review,  173. 
Long's  Estate,  7  Idem,  323.     Neff's  Appeal,  57  Pa.,  91,96. 
Calhoun's     Estate,    6    Watts,     185.       Sherers    Estate,    r6 
Phila.,     348.      Landmesser's     Estate,    5     Kulp,    215,    284. 
4.  To  surcharge  a  guardian  on    the    ground    that    in    not 
collecting  money  he  was  guilty  of    negligence,    it   must  be 
shown  not  only  that  he  had  the  legal  right,  but  was  subject  to 
the  legal  duty  to  collect  it  in  his  official  capacity.     Leonard's 
Appeal,  95  Pa.,  196.     5.  A  guardian  is  not  to  be  surchat^ed 
with  money  to  which  his  ward  is  entitled,  but  which  never 
came  into  the  guardian's  hands,  unless  he  has  been  guilty  of 
gross  negligence.     A  guardian  placed  a  claim  in  the  hands  of 
an  attorney  for  collection.     The  attorney  collected  the  money 
and  embezzled  it,  giving  the  guardian  his  judgment  note  for 
the  amount,  which  proved  worthless.     This  was  not  such  negli- 
gence as  would  warrant  a  surcharge.     Landniessers  Appeal, 
126  Pa.,  115.     6.  It  is  the  duty  of  a  guardian  to  collect  the 
rents  of  real  estate,  and  to  lease  the  ward's  land.     He  may  be 
surcharged  for  neglect  to  distrain,  where  rent  is  clearly  lost  by 
such  omission.     Hughes'  Appeal,  53  Pa.,  504.     7.  Guardians 
are  liable  for  wilful  default  and  for  gross  negligence,  but  they 
are  allowed  reasonable  discretion  and  prudential  care  in  roan- 
aging  the  property  of  their  wards.     It  is  the  harshest  demand 
that  can  be  made  in  equity,  to  make  a  trustee  answerable  for 
what  never  was  in  his  hands,  or  to  make  up  a  deficiency,  not 
owing  to  his  wilful  default     Eyster's  Appeal,   16  Pa.,  372. 
8.  Where  an  administrator  is  permitted  by  a  guardian  of  minor 
children  of  the  intestate  to  receive  the  rents  of  the  estate,  the 
guardian  is  liable  to  account  therefor  to  his  ward.     Also,  if  he 
permits  an  indebtedness  of  the  administrator  to  continue  for 
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several  years,  without  making  efforts  to  secure  it,  and  the  debt 

is  thereby  lost.     Wills'  Appeal,  22  Pa.,  325. 

XXXIX.  Neglect  to  compensate,  i  .  A  guardian  is  a 
trustee  for  custody  and  management,  and  not  like  an  execu- 
tor or  administrator  for  mere  collection  and  distribution  ;  hence 
the  percentage  on  sums  collected  allowable  to  one,  as  compen- 
sation for  services,  is  not  always  a  just  measure  of  the  com- 
pensation that  should  be  allowed  to  the  other.  A  guardian  is 
not  chargeable  with  interest  on  the  funds  in  his  hands  while 
his  account  is  pending  before  the  auditor,  and  during  the  pend- 
ency of  the  exceptions  in  court.  McElhenneys  Appeal^  46 
Pa.,  347.  Sckurr's  Estate^  12  Lancaster  Bar,  26.  2.  A 
guardian  is  entitled  to  little  or  no  compensation,  where,  through 
ignorance  or  otherwise,  he  has  led  the  estate  into  litigation  by 
his  own  errors  and  by  failure  to  exhibit  full  and  correct 
accounts.  Thomas'  Estate,  1 1  Luzerne  Register,  89.  3.  A 
ward  cannot,  on  coming  of  age,  sustain  assumpsit  against  his 
guardian  in  the  court  of  common  pleas  for  work  and  labor 
done  by  him  for  the  guardian.  The  latter  stands  in  loco 
parentis.  There  may,  however,  be  cases  in  which  the  ward 
should  be  paid,  such  as  a  guardian  hiring  out  his  ward  to  others 
and  receiving  the  price  of  his  labor  ;  or,  of  charging  the  ward 
for  his  board  and  clothes,  while  he  was  living  with  and  labor- 
ing for  him.  Denison  vs.  Comwell,  17  S.  &  R.,  378. 
4.  While  guardians  should  encourage  habits  of  industry  in  their 
wards,  they  have  no  right  to  profit  by  them.  A  ward  is  as 
much  entitled  to  compensation  for  services  rendered  a  guard- 
ian as  for  those  rendered  to  a  stranger.  Beam's  Appeal,  96 
Pa.,  74. 

XL.  Neglect  to  demand  security.  If  a  guardian  puts 
out  money  of  his  wards,  he  will  generally  be  held  liable,  unless 
he  takes  security.  So  in  the  sale  of  goods  on  credit.  But 
common  skill,  common  prudence  and  common  caution  are  all 
that  the  courts  require  or  ought  to  require.  Konigmacher  vs. 
Kimmel,  \  P.  &  W.,  214,     Stern's  Appeal,  5  Wh.,  476. 

XLL  Neglect  to  discharge,     i.  The  mere  fact  that 
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a  guardian  has  removed  from  the  county  is  not  sufficient  for 
his  discharge.  Visich's  Estate,  i  Lackawanna  Jurist,  136. 
2.  Where  a  guardian  has  become  insolvent  since  his  appoint- 
ment, he  should  be  discharged  if  it  is  demanded  by  the  sureties 
on  his  bond.     Brown's  Estate,  32  Pittsburg  Journal,  204. 

XLIL  Neglect  to  divide  estate  equally.  A  guardian, 
representing  several  minors,  purchasing  real  estate  with  their 
joint  funds,  cannot  legally  make  a  conveyance  of  it  to  one 
exclusively.     Hampton,  In  re,  17  S.  &  S.,  144. 

XLIII.  Neglect  to  earn  commissions.  Where  a 
guardian  has  never  received  the  money  of  his  ward,  but  it  has 
been  paid  to  the  ward  after  he  has  arrived  at  full  age,  when  no 
responsibility  was  incurred  by  the  guardian,  he  is  not  endded 
to  commissions.  He  cannot  raise  an  account  before  the 
orphans'  court  merely  to  get  commissions  on  a  fund  which 
he  never  had  possession  of.     BelTs  Estate,  2  Parsons,  202. 

XLIV.  Neglect  to  educate  ward.  i.  Where  chil- 
dren are  over  fourteen  years  of  age,  and  are  able  to  earn  tfadr 
living,  their  guardian  must  see  to  it  that  they  do  so,  or  he 
must  send  them  to  school,  or  have  them  learn  a  trade.  He 
will  not  be  allowed  anything  for  their  support  in  idleness  or 
vice.  /^«5^«^/^;i'j-&/^^,  9  Luzerne  Register,  167.  Davenport's 
Estate,  II  Idem,  213.  2  Kulp,  168.  Fessenden's  Appeal, 
I  Kulp,  139.  Tubb's  Estate,  3  Kulp,  418.  14  Luzerne 
Register,  369.  2.  A  guardian  is  allowed  nothing  for  clothes 
and  maintenance  out  of  a  small  estate,  where  the  ward  has 
learned  no  trade,  has  received  little  or  no  education,  and  has 
served  his  guardian  as  a  child,  rather  than  a  ward,  Gissets 
Estate,  5  Kulp,  208. 

XLV.  Neglect  to  employ  counsel.  It  is  not  only  the 
right  but  the  plain  duty  of  guardians  to  seek  for  and  recover 
the  property  of  their  wards  when  held  adversely ,  and  to  employ 
counsel  for  that  purpose  when  necessary.  The  estate  of  the 
ward  is  liable  to  make  compensation  for  such  service,  and  the 
guardian  should  not  be  held  to  a  mere  personal  liability  for 
such  compensation.     Price's  Appeal,  1 16  Pa.,  410. 
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XLVI.  Neglect  to  institute  suit.  A  guardian  is  not 
guilty  of  such  negligence  as  to  render  himself  liable  for  money 
which  might  have  been  received  as  his  ward's  share  of  an 
intestate's  estate,  because  he  did  not  at  once  proceed  against 
the  administrator.  Bones  vs.  Morgan^  4  Pittsburg  Jour- 
nal, 732. 

XLVII.  Neglect  to  maintain  ward.  i.  Though  the 
permission  of  a  guardian,  in  doubtful  cases,  may  excuse  the 
unfitness  of  a  supply  of  necessaries  by  a  storekeeper  to  a  ward, 
yet  where  the  supply  is  manifestly  improper,  the  guardian 
may  make  himself  personally  liable  by  a  permission  which 
amounts  to  an  order.  What  are  necessaries  is  a  mixed  ques- 
tion of  law  and  fact.  Johnson  vs.  Lines,  6  W.  &  S.,  80.  2. 
When  a  guardian  neglects  to  provide  for  the  wants  of  his 
ward,  advances  made  to  the  latter  for  necessaries  may  be 
recovered  by  suit  in  the  common  pleas  court.  Larkins'  Estate, 
16  Phila.,  333.  3.  If  a  guardian  refuses  to  supply  his  ward 
with  necessaries,  the  remedy  is  by  application  to  the  orphans* 
court  for  his  discharge;  or  the  ward  may  purchase  them 
himself;  for  the  recovery  of  the  price  of  which  an  action 
would  lie  against  the  minor,  but  not  against  the  guardian  per- 
sonally.    Call  vs.  Ward,  4  W.  &  S.,  118. 

XLVIII.  Neglect  to  obtain  order,  i.  Allowance  for 
part  support  may  be  made  under  proper  circumstances,  but  a 
previous  order  should  be  obtained  where  any  considerable 
sum  is  being  expended.  Nothing  will  be  allowed  a  guardian 
for  part  support  after  the  ward  arrives  at  fourteen  years  of  age, 
unless  he  be  sent  to  school  or  a  trade,  or  other  special  circum- 
stances warrant  it.  Tubbs'  Estate,  3  Lancaster  Review,  34. 
2.  A  guardian  is  entirely  at  fault,  who  never  files  an  account 
nor  obtains  an  order  of  court  for  the  maintenance  of  his  ward. 
Sinum^  Appeal,  19  W.  HT.,  94.  3.  The  absence  of  a  definite 
bargain  or  an  order  of  court  making  an  allowance  for  the 
support  ol  a  ward,  will  not  prevent  the  court  from  making  a 
proper  allowance  upon  the  settlement  of  the  guardian's 
account      Selleck's  Appeal,  16  W.  N,,  370.     4.  A   guardian 
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should  endeavor  to  ascertain  the  wants  of  his  ward  and  supply 
them  so  fas  as  the  estate  in  his  hands  will  permit.  When  a 
periodical  allowance  is  desired,  application  should  be  made  by 
him  to  the  court,  but  of  the  propriety  of  ordinary  expendi- 
tures for  maintenance  and  education  he  must  judge  by  him- 
self.    Flade's  Estate,  i6  Phila.,  227. 

XLIX.  Neglect  to  pay.  i.  A  guardian  will  not  be 
charged  interest  upon  a  sum  of  money  which  he  retains  after 
the  ward  becomes  of  age  with  his  consent  and  subject  to  his 
order.  Martin's  Estate,  15  Phila.,  514.  2.  The  surety  on 
the  general  bond  of  a  guardian  is  not  liable  for  the  proceeds 
of  real  estate  sold  under  an  order  of  court,  even  if  at  the  time 
the  bond  was  given  the  surety  knew  that  the  ward  had  no 
personal  estate.  When  a  sale  of  real  estate  takes  place  under 
an  order  of  the  orphans'  court,  a  new  bond  is  required. 
Allen's  Appeal,  125  Pa.,  542.  3.  Where  the  real  estate  of  a 
minor  is  sold,  under  an  order  of  the  orphans'  court,  the  origi- 
nal sureties  of  the  guardian  are  not  liable  for  the  failure  of  the 
guardian  to  pay  over  the  proceeds  of  sale.  Before  the  court 
confers  the  power  of  sale  upon  a  guardian,  it  requires  him  to 
execute  a  bond  with  sureties,  conditioned  for  the  &ithful 
appropriation  of  the  proceeds  of  the  proposed  sale.  Blauserys. 
Diehl,  90  Pa.  I  350.  4.  Sureties  on  the  bond  of  a  guardian  are 
held  liable  for  the  proceeds  of  real  estate  sold  by  the  guardian, 
although  other  security  was  given  at  the  time  of  sale.  Comm, 
vs.  Loyd,  12  Phila.,  221. 

L.  Neglect  to  retain,  i  .  A  minor  will  not  be  per- 
mitted to  change  his  guardian  after  reaching  fourteen  years, 
when  such  a  change  would  probably  be  to  his  prejudice.  Ber- 
ryman's  Estate,  17  Phila.,  463.  2.  It  seems  that  if  a  guardian 
restricted  a  mother's  intercourse  with  his  ward,  and  failed  to 
treat  her  with  respect  and  courtesy  when  she  visitsed  her 
child,  it  is  cause  for  his  removal.  Neely's  Petitum,  2  Pa., 
Dist.,  495. 

LI.  Neglect  to  revoke  appointment.  The  appoint- 
ment of  a  guardian  may  be  revoked  by  the  court  on  showing 
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cause  existing  prior  to  the  appointment.     Beanscoter's  Estate, 

3  York  Record,  20. 

LI  I.  Neglect  to  separate  funds  of  ward.  i.  Where 
a  guardian  uses  trust  funds  in  his  business,  he  is  liable  for 
legal  interest  thereon.  Our  legislature  has  wisely  designated 
certain  securities  in  which  trustees  may  make  investments  of 
trust  funds  under  direction  of  the  court.  Oliver's  Estate^  30 
Pittsburg  Journal,  385.  2.  Where  the  guardian  mingles  the 
trust  moneys  with  his  own  and  uses  them  indiscriminately,  he 
may  be  surcharged  with  legal  interest  Copenheffer's  Appeal,  3 
Pennypacker,  243.  Maurer's  Estate,  20  W.  N.,  392.  Geis- 
sets  Estate,  5  Kulp,  207,  208.  Thomas'  Estate,  1 1  Luzerne 
Register,   89.     Watt's  Account,    24  Pittsburg  Journal,    117. 

3.  A  guardian  guility  of  gross  negligence  in  mingling  funds 
of  his  ward  with  his  own  moneys  will  be  surcharged  with  the 
amount,  and  will  be  liable  to  the  costs,  and  no  commissions 
will  be  allowed  him.  Stone's  Appeal,  36  Pittsburg  Journali 
301.  Kuntz's  Estate,  3  Lancaster  Review,  378.  Lehigh 
Valley   Reporter,    317.     HowelTs    Estate,    13    W.    N.,    15. 

4.  Where  a  guardian  mingles  his  ward's  funds  with  his  own 
property  and  subsequently  becomes  insolvent,  and  unable  to 
comply  with  a  decree  for  the  payment  of  the  balance  due  hi . 
ward,  he  will  be  attached  as  for  contempt.  Leiter's  Appea'.. 
ID  W.  N.,  225.  5.  The  use  of  trust  funds  for  private  pur- 
poses is  such  a  mismanagement  of  the  estate  as  entitles  the 
parties  interested  to  demand  security.  Under  the  act  of  May 
I,  1 86 1,  a  guardian  so  acting  may  be  removed.  Green's 
Estate,  3  Brewster.  427.  6.  When  a  guardian  mingles  the 
money  of  the  estate  and  uses  it  in  his  business,  the  ward  is 
entitled  to  the  profits,  deducting  usually  therefrom  a  reasonable 
allowance  to  the  guardian  for  his  services  in  the  management 
of  the  business.  Richardson's  Estate,  15  Phila.,  600.  7.  Where 
a  guardian  loans  money  of  his  ward  to  a  firm  in  which  he  is  a 
partner,  the  ward  is  entitled  where  there  is  no  loss  or  fraud,  to 
elect  to  take  a  share  of  the  profits,  after  deducting  compensa- 
tion for  the  guardian's  actual  services,  or  his  capital  with  legal 
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Habeas  Corpus. 

I.  Neglect  of  authority  to  apply  for.  A  writ  of  habeas 
carpus  will  be  dismissed,  if  it  appear  that  it  was  issued  without 
authority  of  the  relator,  though  it  may  be  granted  upon  the 
petition  of  an  agent.     Comm.  vs.  Killacky^  3  Brewster,  565. 

II.  Neglect  to  grant  writ.  i.  A  writ  of  habeas  cor- 
pus will  not  be  granted  by  the  court  of  quarter  sessions  of 
Philadelphia  when  the  relator,  having  given  bail,  is  not  in 
custody,  even  though  a  bail  piece  has  been  taken  out.  The 
former  practice  was  to  grant  writs  of  habeas  corpus,  even  though 
the  relator  was  not  in  custody,  having  given  bail,  but  the  prac- 
tice has  been  changed.  Comm.  vs.  Gill^  10  Pa.  County,  71. 
Comm.  vs.  Glum,  26  W.  N.,  311.  2.  A  single  judge  of  a 
state  court  is  not  liable  to  the  penalty  of  the  statute  for  refus- 
ing to  issue  a  habeas  corpus  in  favor  of  one  who  stands  com- 
mitted by  a  federal  court  for  a  contempt,  because  the  statute 
does  not  require  its  issue  in  such  a  case.  Williamson  vs.  Lewis, 
39  Pa.,  9.  3.  A  writ  oi habeas  corpus  will  not  be  granted  to 
bring  up  the  body  of  a  person  committed  for  contempt  before 
a  court  of  competent  jurisdiction.  Comm.  vs.  Wynkoop,  3 
Pittsbtirg  Journal,  122. 

III.  Neglect  to  discharge  prisoner.  Unless  it  clearly 
appears  that  a  prisoner  brought  up  on  habeas  corpus  is  entirely 
innocent,  the  judge  is  bound  to  bail  or  remand.  Comm.  vs. 
Carlisle,  Brightly's  Rep.,  36. 

Half  Blood. 

I.  Neglect  of  inheritable  blood.  Under  our  intestate 
laws,  children  of  deceased  uncles  and  aunts  of  the  half  blood 
are  entitled  to  share  with  the  children  of  deceased  uncles  and 
aunts  of  the  whole  blood.     KiegePs  Appeal,  12  W.  HT.,  179. 

II.  Neglect  to  inherit.    Among  cousins,  those  of  the 
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half  blood  inherit  real  estate  equally  with  those  of  the  whole 

blood.     Darsey  vs.  Van  Horn,  9  W.  N.,  95. 

III.  Neglect  to  recognize  rights.  As  to  the  descent 
of  personal  property,  there  is  no  distinction  to  be  made 
between  brothers  and  sisters  of  the  whole  blood  and  those  of 
the  half  blood.  Miller's  Estate^  2  Woodward's  Decis- 
ionsy  174. 

Hatchways. 

I.  Neglect  to  close,  i  .  If  the  owner  of  a  building  has 
a  hatchway  which  is  kept  open  by  his  knowledge  and  direc- 
tion, although  it  may  be  necessary  in  carrying  on  his  business, 
yet  it  is  located  in  a  dangerous  place,  and  employees  of  such 
party  are  obliged  to  pass  near  it,  and  an  accident  occurs,  the 
employer  is  liable  in  damages,  unless  the  employee  is  guilty 
of  contributory  negligence.  Reinhard-  vs.  Stritzinger,  Mont- 
gomery Co.  Law  Reporter,  1885.  2.  Where  a  hatchway  is 
near  the  public  entrance  to  a  store,  it  is  tiie  duty  of  the  pro- 
prietor of  the  store  to  keep  it  properly  guarded.  In  the 
present  case,  the  trap-door  which  usually  covered  the 
hatchway  was  left  open  and  a  stranger  to  the  premises  on 
entering  the  store,  fell  into  the  opening  and  was  injured. 
Clopp  vs.  Mear,  25  W.  N.,  571.  134  Pa.,  203.  DetmUr 
vs.  Graham,  17  Phila.,  300.  3.  Where  an  injury  happens  to 
a  servant  in  the  course  of  his  employment,  the  master  is 
responsible  if  it  was  caused  by  his  negligence.  Where  a 
hatchway  was  left  open  and  exposed  in  the  upper  story  of  a 
building,  resulting  in  the  death  of  an  employee,  who  through 
ignorance  of  the  trap-door  being  open  fell  through  it  while 
attending  to  his  duties,  the  jury  should  decide  the  question  of 
negligence.  Johnson  vs.  Bmner,  61  Pa.,  58.  4.  Where  the 
owner  of  a  property  neglects  to  properly  enclose  a  hatchway 
on  his  sidewalk  leading  to  his  cellar,  he  is  liable  to  a  person 
injured  who  fell  into  the  same  during  the  night,  and  displayed 
no  want  of  ordinary  care.     Bush  vs.  Johnston,  23  Pa.,  209. 
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I.  Neglect  by  erection  of  nuisance.  The  erection 
and  maintenance  of  a  nuisance,  like  a  market-house  in  a  public 
highway,  dedicated  to  the  use  of  the  whole  people,  is  as  liable 
to  punishment  when  done  by  a  public  corporation  as  by  pri- 
vate individuals.      Wartman  vs.  Philadelphia,  33  Pa,,  202. 

II.  Neglect  of  adjacent  owner.  The  owner  of  land 
adjoining  a  public  highway,  may  lawfully  occupy  a  portion 
thereof  for  a  temporary  purpose ;  as  by  placing  building 
materials  thereon.  Such  right  involves  a  responsibility  for  all 
injury  arising  from  an  unreasonable  or  negligent  use  of  it. 
Palmer  ws.  Silvertlwm,  32  Pa,,  65. 

See  also  "  Roads,"  "  Streets." 

Holidays. 

Neglect  to  observe.  i.  One  of  the  incidents  of  a 
holiday,  is  the  right  to  be  free  from  the  obligation  of  ordinar)' 
compulsory  legal  process.  Doles  vs.  Powell^  i  Lackawanna 
Jurist,  429.  2.  Business  of  the  court  may  lawfully  be  trans- 
acted on  legal  holidays.  The  act  of  1873  is  obligatory  only 
so  far  as  it  prohibits  the  presentment  or  protest  of  commercial 
paper  on  holidays.  The  entering  of  judgment  by  the  pro- 
thonotary  on  a  judgment  note  is  a  ministerial  act,  which  may 
be  done  on  a  legal  holiday.  Payne  vs.  Fresco^  4  Kulp,  25. 
3.  A  judgment  can  be  legally  entered  and  execution  can  be 
legally  issued  on  the  twenty-second  day  of  February.  The  act 
of  1873,  making  that  day  a  legal  holiday,  is  merely  directory 
and  not  imperative,  and  it  applies  only  to  commercial  paper, 
its  maturity  and  protest  Payne  vs.  Fresco^  3  Lancaster  Review, 
193.     Rice  vs.  Gabel^  i  Pa.  County,  567. 

Horses. 

I.  Neglect  by  frightening,  i.  Plaintiff's  horse  was 
frightened  by  the  explosion  of  a  dynamite  cap  by  an  employee 
of  defendant  company.  The  employee  was  not  hired  to  handle 
these  caps,  but  for  purposes  entirely  distinct.  There  was 
some  evidence  that  he  acted  at  the  instance  of  an  employee 
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who  had  the  caps  in  charge.  Held,  that  the  evidence  was 
sufficient  to  submit  to  a  jury.  Brunnervs,  Telegraph  Co.,  160 
Pa.,  300.  2.  Where,  in  consequence  of  the  negligence  of  a 
township  to  keep  a  highway  in  a  reasonably  safe  condition,  a 
horse  frightened  by  a  thresher  leaped  into  an  unenclosed  exca- 
vation alongside  the  road,  it  is  no  defence,  that  the  injury  was 
caused  by  the  combined  neglect  of  the  township  and  the 
negligent  act  of  a  third  person.  BurreU  Towmhip  vs.  Uncapher, 
117  Pa.,  353.  3.  One  who  conveys  along  the  highway  an 
object  which,  from  its  appearance  or  noise,  is  calculated  to 
frighten  horses,  without  having  a  sufficient  number  of  parties 
in  charge  of  it  to  warn  the  public  or  aid  them  in  passing  it, 
is  guilty  of  negligence.  The  degree  of  care  increases  with  the 
danger  to  be  apprehended.  Baker  vs.  Lease,  2  Chester  Co.,  377. 
4.  Where  the  employee  of  a  telegraph  company  frightened  a 
horse  by  exploding  a  dynamite  cap,  the  company  was  held  not 
responsible  in  damages  for  an  injury  resulting  from  the  horse 
running  off,  unless  such  employee  at  the  time  of  the  explosion 
was  acting  in  the  line  of  his  employment  Brunner  vs.  Tele- 
graph Co.,  151  Pa.,  447.  5.  If  a  water-pipe  constructed  by 
a  borough  in  a  public  highway  be  left  for  weeks  in  a  damaged 
condition,  so  that  the  water  escapes  noisily  therefrom  in  a 
manner  calculated  to  frighten  horses,  and  does  so  frighten  them, 
such  facts  are  evidence  of  negligence  on  the  part  of  the 
borough.  Baker  vs.  North  East  Borough,  151  Pa.,  234. 
6.  The  sudden  letting  off  of  steam  by  a  locomotive,  whereby 
a  horse  on  the  highway  is  frightened,  is  not  proof  of  n^li- 
gence.  Drayton  vs.  R.  R.,  28  Pittsburg  Journal,  444.  7.  It 
is  not  negligence,  for  a  watchman  at  a  railroad  crossing  to  run 
with  a  flag  in  front  of  a  horse  and  carriage  approaching  on  a 
highway,  to  arrest  the  progress  of  the  carriage  and  prevent  its 
inevitable  destruction  by  an  approaching  train,  even  if,  as  a 
result,  the  horse  becomes  frightened  and  overturns  the  carriage. 
Floyd  vs.  R.  R.,  162  Pa.,  9.  8.  Street-car  companies,  having 
as  much  right  to  run  cars  on  the  streets  of  the  city  as  other 
citizens  to  drive  their  horses  through  them,  are  not  responsible 
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for  horses  taking  fright  at  the  movements  of  their  cars.  Hazel 
vs.  R,  W,  Co,,  132  Pa.,  96.  9.  If  one  hires  a  carriage  and 
horses,  and  the  owner  sends  his  own  driver,  and  the  horses  are 
injured  by  immoderate  driving,  the  person  who  hired  them  is 
not  liable  to  the  owner  for  damages,  unless  such  injury  occurred 
from  some  act  or  interference  of  his.  Hughes  vs.  Boyer,  9  W., 
556.  10.  Evidence  that  a  horse  driven  by  the  deceased  being 
frightened  by  an  approaching  train,  became  unmanageable  and 
rushed  upon  the  track  in  front  of  the  train,  whereby  the  driver 
was  struck  by  the  engine  and  killed,  is  not  sufficient  evidence 
of  negligence  on  the  part  of  the  railroad  company  to  sustain 
an  action  for  damages.  Joyce  vs.  R.  R,,  $  Pa.  County,  392. 
II.  When  objects  calculated  to  frighten  horses  are  placed  and 
suffered  to  remain  on  the  public  highway,  they  are  regarded  as 
obstructions,  and  after  due  notice  to  the  authorities,  a  township 
is  liable  for  injuries  caused  thereby.  Manheim  vs.  Arnold,  1 19 
Pa.,  380.  1 2.  Where  a  township  road  ran  for  a  distance  paral- 
lel and  adjacent  to  a  railroad,  with  no  fence  between  them,  and  a 
traveler's  horse  became  unmanageable  by  fright  at  a  passing 
train,  and  was  struck  by  the  engine  and  killed,  it  is  for  the 
jury  to  say  whether  the  township  was  negligent.  Plymouth 
Township  vs.  Graver,  125  Pa.,  25.  13.  In  an  action  for 
damages  for  injuries  to  the  plaintiff's  horse  caused  by  being 
struck  by  a  cable  car,  the  fact  that  the  accident  occurred 
because  of  the  ringing  of  the  car  bell,  which  frightened  the 
plaintiff's  horse,  is  no  proof  of  negligence  on  the  part  of  the 
company.  It  would  have  been  negligence  not  to  have  rung 
the  bell.  Philadelphia  Traction  Co,  vs.  BemJieimer,  125  Pa., 
615.  14.  An  owner  of  a  building  who  has  a  right  to  leave 
building  material  temporarily  on  the  highway,  while  he  is 
building  or  repairing  his  house,  is  bound  only  to  take  care 
that  the  obstruction  or  object  shall  not  be  calculated  to  frighten 
ordinarily  gentle  and  well-trained  horses.  He  is  not  bound  to 
guard  against  frightening  skittish,  vicious  and  timid  horses. 
PioUet  vs.  Simmons,  106  Pa.,  95,  i  Lancaster  Review, 
462.     15.  The   rule  in   determining   proximate  cause,   that 
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the  injury  must  be  such  a  natural  and  probable  conse- 
quence of  the  alleged  negligent  act  as  should  have  been 
foreseen  by  the  wrong-doer,  is  peculiarly  applicable  to 
accidents  arising  from  the  fright  of  a  horse.  Pittsburg  Southern 
R.  R.vs.  Taylor,  15  W.  N.,  37.  16.  A  railroad  company 
sliould  not  permit  the  whistle  of  its  locomotive  to  be  blown 
under  a  bridge  over  which  a  traveler  is  passing  with  his  team. 
Nor  should  they  do  so  while  standing  in  front  of  a  crossing 
while  horses  are  passing.  Penna  R,  R.  vs.  Hirsty  no  Pa., 
226.  17.  A  horse  is  liable  to  fright,  and  those  having  charge 
of  the  public  highway  should  make  reasonable  provision 
against  accident  by  fencing  the  side  of  a  precipice.     Pittston 

vs.  Hart,  8  Luzerne  Register,  1 57.     i  Luzerne  Law  Times, 

165.  18  The  neglect  of  a  railroad  company's  employees 
to  give  warning  of  the  approach  of  an  engine  to  a  cross- 
ing, caused  the  driver  of  a  team  to  go  upon  the  track, 
resulting  in  the  frightening  and  injury  of  the  horse.  Held,  the 
frightening  of  the  horse  was  the  natural,  primary  and  proximate 
result  of  the  negligent  act  of  the  engineer.  Quigley  vs.  Canal  Co., 
142  Pa.,  388.  19.  Where  no  defect  in  the  construction  of  a  rail- 
road bridge  over  a  city  street  is  shown,  the  company  is  not 
responsible  for  injuries  resulting  from  the  frightening  of  horses  by 
the  operation  of  its  road  over  the  bridge  without  negligence  and 
without  malice.  Ryan  vs.  R,  R,,  132  Pa.,  304.  20  Wherea 
horse  and  sleigh,  driven  after  dark,  struck  an  ash  heap,  negli- 
gently left  on  a  township  road,  overturning  the  sleigh  and 
frightening  the  horse,  which  ran  into  a  train  on  an  adjacent 
railroad  track  and  was  thereby  killed ;  in  an  action  against  the 
township  for  damages  by  the  owner  of  the  horse,  it  was  held 
that  the  negligent  act  of  the  township  was  the  remote  and  not 
the  proximate  cause  of  the  loss  of  the  horse,  and  for  this  loss 
the  township  was  not  liable.  West  Mahanoy  Township  vs. 
Watson,  116  Pa.,  344.  21.  In  an  action  against  a  township 
for  negligence  in  failing  to  remove  a  pile  of  stones  from  a  high- 
way, it  was  shown  that  the  horse  of  the  plaintiff  became 
unmanageable  by  fright,  ran  away,  broke  a  wheel  and  dragged 
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the  buggy  upon  a  stone  heap  in  the  public  road,  throwing  the 
plaintiff  out  In  such  case,  if  the  plaintiff's  injury  was  caused 
in  part  by  the  fright  of  the  horse  and  the  broken  wheel,  and 
in  part  by  the  negligence  of  the  supervisor  in  leaving  the  stone 
in  the  highway,  the  township  was  responsible.  The  question 
of  negligence  was  for  the  jury.  Wagner  vs.  Jackson  Town- 
skip,  133  Pa.,  61.  Overruled,  149  Pa.,  222.  22.  In  an 
action  against  a  borough  for  damages  caused  by  a  horse  tak- 
ing fright  at  a  locomotive  and  running  over  an  embankment, 
the  question  of  defendant's  negligence  is  for  the  jury,  where 
the  evidence  showed  the  existence  of  a  steep  unprotected 
embankment  on  the  highway  above  the  railroad  track.  Wellman 
vs.  Susquehanna,  167  Pa.,  239.  23.  Railway  street  cars 
have  a  right  to  go  fast,  and  the  mere  fact  that  a  traveler's  horse 
takes  fright  at  an  approaching  car,  confers  no  right  of  action 
whatever  upon  the  traveler  against  the  street  railway  company 
for  an  injury  resulting  from  the  fright  of  the  horse.  Yingst  vs. 
R.  W.  Co,,  167  Pa.,  438. 

II.  Neglect  in  crossing  ferry.  The  bailee  of  horses 
crossing  a  ferry  is  a  competent  witness  for  the  owner  to  show 
the  n^ligence  of  a  ferryman  in  not  placing  a  fall  board  on 
the  boat  to  prevent  horses  from  falling  overboard.  Smith 
vs.  Seward,  3  Pa.,  342. 

III.  Neglect  in  driving.  i.  Where  a  passenger,  in 
alighting  from  the  front  platform  of  a  street  car,  ignored  the 
cries  of  warning  from  the  driver  of  an  ice  wagon  who  was 
endeavoring  to  pass  the  car,  and  backing  into  the  mules 
attached  to  the  wagon  was  thrown  under  the  vehicle  and 
killed,  held,  he  was  guilty  of  negligence  and  his  representa- 
tives could  not  recover  damages  for  his  death.  The  driver  of 
the  wagon  could  not  have  anticipated  the  action  of  the  decedent 
in  leaving  the  car  from  the  front  platform,  and  in  ignor- 
ing the  passage  of  vehicles.  Baker  vs.  Fehr,  97  Pa.,  70. 
2.  There  is  no  rule  of  law  which  requires  a  traveler  to  drive 
over  any  particular  part  of  a  public  highway,  as  is  supposed  ; 
he  can  drive  in  the  middle  or  on  either  side,  no  matter  in  what 
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direction  he  may  be  going.    What  is  termed  the  "  law  of  the 
road  "  is  that  persons  meeting  on  a  highway  must  each  keep 
to  the  right.     This  rule  is  modified  in  the  case  of  a  horseman 
who  cannot  compel  a  teamster  who  has  a  heavy  load  to  turn 
out  of  a  beaten  track,  or  even  a  light  wagon  with  a  heavy 
draught.     Brooks  ws.  Thomas ,  17  Phila.,  45.     3.  Where  one 
hired  a  team  of  horses  to  drive  on  a  specified  route,  and  he 
deviated  from  such  route,  and  stopped  at  a  place  where  the 
horses  were  killed  by  an  accidental   fire,  held  that  the  hirer 
was  liable  in  trover.    Brown  vs.  Baker ^  15  W.  N.,60.    4.  To 
drive  at  the  rate  of  fifteen  miles  is  not  negligence  per  se.    To 
determine  whether  such  speed  is  within  the  measure  of  reason- 
able care,  the  width  of  the  road,  its  condition,  the  number  of 
persons  and  vehicles  thereon  at  the  time,  and  all  other  cir- 
cumstances must  be  considered.    Whether  driving  at  a  certain 
rate  of  speed  is  negligence,  is  for  the  jury.    Bour  vs.  Plank 
Road  Co.,  loi    Pa.,   334.     5.  The  driver  of  a  wagon  who 
approaches  a  street  railway  crossing,  drives  upon  the  track 
without  looking,  and  comes  into  collision  with  a  car,  is  guilty 
of  contributory  negligence.     It  may  not  be  necessary  to  stop 
on  approaching  such  a  crossing,  but  it  is  necessary  to  look 
before  driving  across  the  track.    The  street  railway  has  become 
a  business  necessity  in  all  great  cities,  and  a  higher  rate  of 
speed  is  being  constantly  demanded,  and  new  duties  are  imposed 
on  the  public.     Carson  vs.  R.  IV.  Co.,  147  Pa.,  219.    6.  One 
who  knows  of  a  defect  in  a  highway,  and  voluntarily  under- 
takes to  test  it  by  driving  over  it,  when  in  fact  it  could  be 
avoided,  cannot  recover  for  loss  incurred  through  such  defect 
Crescent  Township  vs.  Anderson,  1 14  Pa.,  643.     7.  While  the 
negligence  of  a  driver,  not  a  common  carrier,   cannot  be 
imputed  to  a  person  carried  in  his  vehicle  as  an  act  of  kind- 
ness, yet  the  person  so  carried  is  responsible  for  his  own  acts 
of  negligence.     Dean  vs.  R.  R.,  129  Pa.,  515.     8.  Wherein 
an  action  of  trespass  for  negligently  driving  a  hired  horse,  a 
judgment  was  rendered  against  the   defendant;   the  action 
was  ex  delicto  and  a  capias  ad  satisfaciendum  will  lie  to 
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enforce  the  collection  of  the  judgment.  Dungan  vs.  Read^ 
167  Pa.y  393.  9.  Where  the  driver  of  a  vehicle  on  a 
city  street  drove  into  a  loaded  pushcart  and  injured  its 
owner,  held  that  the  defendant  could  not  introduce  in 
evidence  a  dty  ordinance  prohibiting  the  use  of  pushcarts 
on  thoroughfares.  Dennison  vs.  Miner ^  17  W.  N.,  561. 
10.  Where  the  plaintiff  was  run  over  and  injured  by  a  hose 
carriage  driven  carelessly  along  the  street  by  an  employee  of 
the  fire  department,  the  city  would  not  be  held  responsible. 
Freeman  vs.  PhUculelphia,  7  W.  N.,  45.  Knight  vs.  Phila- 
delpfua^  15  W.  IT.,  307.  11.  A  carriage,  while  eing  driven 
across  the  track  of  a  street  railway,  was  struck  by  the  pole  of 
a  car.  The  question  of  the  alleged  negligence  of  the  respect- 
ive drivers  was  for  the  jury.  Girard  College  R,  IV.  Co.  vs. 
Middleman,  3  W.  IT.i  486.  12.  Where  the  plaintiff  in  endeav- 
oring to  start  a  balky  horse  on  a  dty  car  track,  suddenly 
stepped  backward  on  a  parallel  track,  and  was  run  over  by  the 
wheels  of  a  passing  carriage  driven  at  a  moderate  pace,  his 
retrogade  movement  could  not  have  been  antidpated  by  the 
driver  of  such  wagon,  and  he  is  not  entitled  to  damages. 
Gishomws.  Smith,  8  W.  N.,  289.  92  Pa.|  435.  Buchanan 
vs.  Philadelphia,  2  W.  N.,  600.  13.  In  an  action  of  tres- 
pass, where  the  injury  is  the  immediate  result  of  force, 
it  is  not  necessary  to  prove  that  defendant  intentionally 
committed  the  act  complained  of.  In  the  present  case,  the 
defendant  who  was  on  horseback,  urged  his  horse  with  great 
force  and  violence  against  the  plaintiffs  carriage.  HazUton  vs. 
De  Kieffer,  8  Phila.,  53.  14.  In  this  case,  the  plaintiff  was 
driving  on  a  road  in  Fairmount  Park;  his  horse  became 
frightened  by  a  locomotive  and  upset  the  carriage,  falling  with 
it  into  the  river.  The  city  in  this  case  was  negligent  in  not 
putting  up  a  barrier.  Hey  vs.  Philadelphia,  81  Pa.|  44. 
15.  It  is  the  duty  of  a  person  driving  on  the  track  of  a  dty 
railway,  to  keep  a  look-out  for  cars,  and  to  turn  off  the  track 
soon  enough  to  pass  without  impediment.  If  he  fail  to  do  so, 
he  is  responsible  for  his  own  negligence.    Jatho  vs.  R.  W.  Co., 

60 
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4  Phila.,  24.     16.  A  traveler  who,  relying  upon  his  horse  or 
his  own  ability  to  control  it,  attempts,  without  any  other  pre- 
caution than  a  reduction  of  speed,  to  drive  past  an  object  which 
he  knows  is  well  calculated  to  frighten  the  animal,  cannot 
charge  the  consequence  of  his  rashness  upon  others  who  have 
not  been  guilty  of  neglect  of  duty.     Keeley  vs.  ShanUy^  140 
Pa.  ,214.    1 7.  It  is  proper  to  submit  to  a  jury,  whether  in  driving 
an  overloaded  wagon  at  a  rapid  gait,  resulting  in  a  barrel  falling 
upon  a  pedestrian,  the  driver  was  guilty  of  negligence.  Lcdig\%, 
Brewing  Co,^  153  Pa.,  298.     Guinney  vs.  Hand,  Idem,  404. 
18.  One  who  is  seated  upon  a  wagon  in  an  insecure  position, 
and  driving  across  a  gutter  which  he  knows  to  be  defective,  is 
bound  to  use  such  care  as  a  prudent  man  would  use  under 
such  circumstances.    Lancaster  vs.  Kissinger,  i  Pennypacker, 
250.     19.  A  man  driving  a  horse,  must  be  held  to  the  highest 
degree  of  care  when  approaching  a  public  foot  crossing.    A 
pedestrian  at  such  crossing,  having  ability  to  stop  instantly, 
will  be  held  only  to  that  degree  of  care  which  a  person  of 
ordinary  prudence  would  exercise  under  like  circumstances. 
Mc  Cully  vs.    Clark ^  4  W.   N.,   186.       20.  One   driving  an 
unbroken  or  vicious  horse,  or  one  easily  frightened  by  a  loco- 
motive, along  a  public  road  running  side  by  side  with  a  rail- 
road, does  so  at  his  own  peril ;  the  right  of  the  company  to 
move  their  trains  on  their  road  is  as  high  as  that  of  the  indi- 
vidual to  use  the  public  road.    Phila,,  Wilmington  &  Bait,  R,  R. 
vs.  Stinger,  78  Pa.,  220.     21.  It  is  contributory  negligence 
to  attempt  to  drive  past  another  vehicle  on  the  single  wagon 
road  of  a  mountainous  causeway.     The  county  is  not  liable 
for  neglecting  to  construct  a  costly  double  track  road  aloi^ 
the  side  of  a  rocky  hill.      Perry  Township  vs.Jokn^  79  Pa., 
142.     22.  A  person,  seated  on  a  wharf,  was  injured  by  being 
struck  by  the  end  of  a  dray,  owing  to  the  horse  suddenly 
springing  aside.     There  being  no  evidence  of  negligence  on 
the  part  of  the  driver  of  the  horse,  no  liability  attached  to  him 
for  the  accident.     Repsher  vs.  Watson,  i  Phila.,  24.    Contra, 
17  Pa.,  365.     23.  A  master  is  not  liable,  either  in  trespass  or 
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case  for  the  wilful  act  of  his  servant  in  driving  his  master's 
carriage  into  another  vehicle,  without  his  direction  or  assent. 
But  he  is  liable  to  answer  for  any  damage  arising  to  another, 
from  the  negligence  or  unskillfulness  of  his  servant,  acting  in 
his  employ.  Such  action  should  be  case,  and  not  trespass. 
R.  R.  vs.  Wilt,  4  Wh.,  147.  24.  A  child  was  run  down  by 
the  team  of  a  beer  wagon  and  trampled  upon  by  the  horses. 
The  driver  of  the  wagon  was  intoxicated  and  asleep  when  the 
accident  occurred,  and  the  team  was  running  on  a  street  rail- 
way  track  at  a  rapid  gate  and  on  a  descending  grade.  The 
child  being  but  four  years  of  age  could  not  be  held  responsible 
for  contributory  negligence,  although  she  was  crossing  or 
playing  in  the  street  It  is  for  the  jury  to  determine  if  the 
injuries  were  caused  by  the  defendant's  negligence.  Sum- 
mers vs.  Brewing  Co,,  143  Pa.,  114.  25.  Where  the 
driver  of  a  wagon,  following  a  street  car  on  a  dark 
night,  turned  out  to  pass  the  car,  and  in  so  doing  ran 
down  and  injured  a  person  crossing  the  street  in  front  of  the 
car,  on  a  public  crossing,  and  the  testimony  of  the  speed  of 
defendant's  wagon  was  conflicting,  the  question  of  the  defendant's 
negligence  was  for  the  j  ury .  Schwartz  vs.  Broken,  1 30  Pa.  ,411. 

26.  The  public  highways  are  for  the  use  of  all  who  drive  or 
ride  on  them,  and  those  who  use  them  are  required  to  drive  in 
a  manner  consistent  with  the  rights  and  safety  of  others  who 
may  have  occasion  to  travel  on  them.  A  father  is  liable  for 
the  neglect  or  unskillful  acts  of  his  minor  child,  who  in  the 
course  of  his  employment  under  his  father,  drives  recklessly 
into  another  vehicle.  Sample  ws,  Styer,  3  Lancaster  Review,  161. 

27.  If,  through  the  unskillful  driving  of  a  servant  in  his  mas- 
ter's presence,  who  made  no  opposition,  a  collision  occurred  with 
another  wagon,  the  master  is  responsible  in  damages.  Strobel 
vs.  Levan,  39  Pa.,  177.  28.  The  rule  of  law  as  to  mutual 
negligence  between  adult  plaintiffs  and  defendants  does  not 
apply  to  the  case  of  a  child  of  tender  years,  who  is  to  be  held 
to  a  very  slight  degree  of  care  and  discretion  in  attempting  to 
cross  a  street  in  front  of  a  horse  negligently  driven.     Smith  vs. 
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O* Connor f  48  Pa.,  218.  29.  In  an  action  to  recover  damages 
for  injuries  received  by  a  pedestrian  when  struck  by  a  wagon 
at  a  street  crossing,  the  question  of  the  reckless  driving  of  the 
defendant  and  of  contributory  negligence  on  the  part  of  the 
plaintiff  in  not  looking  out  for  the  approach  of  the  team,  was 
properly  left  to  the  jury.  Schmidt  vs.  McGUl,  120  Pa.,  405. 
30.  The  thoroughfares  of  a  great  city  cannot  be  traversed 
without  risk.  Vehicles  should  be  driven  with  the  utmost  care, 
and  stopped  if  necessary  to  allow  pedestrians  to  cross  in  safety. 
If  any  presumptions  are  indulged,  they  should  not  be  against 
the  weaker  party.  Warner  vs.  R.  /?.,  6  Phila.,  538.  31.  Where 
there  is  mutual  negligence,  there  is  no  recovery.  Where  the 
driver  of  a  sleigh  injures  a  pedestrian,  who  has  left  the  pave- 
ment, and  is  walking  in  the  centre  of  the  street,  it  is  competent 
to  prove  that  the  latter  was  intoxicated  at  the  time,  which  &ct 
naturally  contributed  to  the  accident.  Wynn  vs.  AUard,  5 
W.  &  S.,  524. 

IV.  Neglect  in  grooming.  A  hostler  employed  by  a 
street  car  company  received  an  injury  from  the  kick  of  a 
vicious  mare,  while  he  was  engaged  in  grooming  her.  The 
fact  of  the  mare  being  vicious  was  known  to  him  and  to  the 
officers  of  the  company ,  buttheplaintifThad  not  asked  that  the 
animal,  be  taken  from  his  care.  At  the  time  of  the  accident,  he 
was  not  using  a  strap  which  he  ordinarily  used  to  check  the 
horse  from  kicking.  In  accepting  this  employment,  he  assumed 
the  risks  thereof  and  hence  could  not  recover.  Green  &  Coatee 
St,  R.  W.  Co.  vs.  Bresner^  97  Pa,,  103. 

V.  Neglect  in  harnessing.  The  negligence  of  a  driver 
of  a  wagon  in  driving  with  insufficient  harness,  will  not  be 
imputed  to  a  passenger*  riding  in  the  wagon.  Mann  vs. 
Weiand,  4  W,  H.,  6. 

VI.  Neglect  in  leaving  team  unattended,  i.  A 
woman  hitched  her  horse  to  a  tree  on  the  highway  so  that 
the  carriage  projected  into  the  road.  A  wagoner,  not  being 
with  his  horses,  his  wagon  struck  the  carriage  and  injured  it 
There  was  evidence  of  negligence  in  leaving  the  carriage  where 
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it  was  struck.  Held,  that  for  an  injury  resulting  from  mutual 
or  concurrent  negligence,  no  action  will  lie,  because  there  can 
be  no  apportionment  of  damages.  Stiles  vs.  Geesey,  71  Pa., 
439.  2.  Leaving  a  horse  unattended,  renders  a  person  thus 
negligent  to  the  natural  consequences  of  an  unattended  horse 
moving  inadvertently,  being  meddled  with  or  taking  fright. 
Wtdeman  vs.  Sndth^  i  Lackawanna  Jurist,  203. 

Vn.  Neglect  in  medical  treatment  of.  In  an  action 
of  trover  for  a  horse,  plaintiff  cannot  recover  damages  for 
unskillful  medical  treatment  of  the  animal  by  the  defendant. 
Taylor  vs.  Hanlon,  103  Pa,,  504. . 

VIII.  Neglect  in  racing.  All  wagers  and  bets  depend- 
ing upon  trials  of  speed  of  horses,  and  all  executory  contracts 
in  relation  thereto,  are  void  under  the  act  of  February  17, 
1 820,  which  declares  horse-racing  a  public  nuisance.  Comly 
vs.  HiUegass,  94  Pa.,  135. 

IX.  Neglect  in  reckless  driving.  Driving  at  the  rate 
of  fifteen  miles  in  an  hour  on  a  public  highway  is  unlawful,  and 
if  death  ensues  from  a  collision  thus  produced  without  fault 
of  the  injured  party,  the  offence  would  be  murder  in  the  second 
degree.  Where  the  collision  was  the  result  of  a  trial  of  speed 
with  a  third  party  on  a  highway,  the  jury  may  give  exemplary 
damages.     Kennedy  vs.  Way^  Brightly's  Rep.,  186. 

X.  Neglect  in  representations  of  soundness.  Where, 
upon  the  sale  of  a  horse,  the  vendor  knew  him  to  be  unsound, 
and  by  artifice  concealed  the  defect,  or  in  answer  to  inquiries, 
gave  evasive  replies  with  intent  to  deceive  the  vendee,  it  was 
such  a  fraud  on  the  vendee  as  to  justify  him  in  rescinding  the 
contract.     Croyle  vs.  Moses,  90  Pa.,  250. 

XL  Neglect  in  retaining.  Where  the  superintendent 
of  a  railway  company  knew  of  the  vicious  propensities  of  one 
of  the  car  horses,  and  informed  a  hostler  employed  by  him  of 
the  fact,  the  latter  in  assuming  charge  of  the  animal  is  pre- 
sumed to  have  agreed  to  run  all  reasonable  risks  incident  to 
his  employment,  and  hence  cannot  recover  from  the  company 
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for  injury  occasioned  by  the  horse  kicking  him.     Green  & 

Coates  R,  W.  vs.  BresmeTy  lo  W.  N.,  379. 

XII.  Neglect  in  riding.  Where  the  defendant  was 
driving  at  an  ordinary  gait  along  the  public  highway,  he  is  not 
to  be  held  responsible  for  an  injury  resulting  from  a  collision 
with  a  horseman  who  drove  his  horse  so  hard  upon  the  shaft 
of  the  defendant's  buggy  as  to  instantly  kill  the  horse,  though 
there  was  plenty  of  room  to  pass  without  obstruction.  Waters 
vs.  Wingy  59  Pa.,  211. 

XIII.  Neglect  in  selling  diseased  animals.  The 
vendee  bought  a  horse  which  was  fatally  diseased,  the  vendor 
knowing  it.  In  an  action  for  deceit,  it  was  not  necessary  to 
prove  an  offer  to  return  the  horse.      HeasHngs  vs.  McGee,  66 

Pa.,  385. 

XIV.  Neglect  in  SHOEING.  An  affidavit  of  defence  to 
a  claim  for  horse-shoeing  may  show  that  the  work  was  unskill- 
fully  performed.      Weston  vs.  Keene,  i  Pa.  Dist,  493. 

XV.  Neglect  in  transporting.  A  carrier  of  livestock 
cannot  by  special  contract,  relieve  himself  from  the  conse- 
quences of  his  own  negligence.  The  injury  in  this  case  resulted 
from  a  negligently-constructed  stall  in  a  car  used  for  the  trans- 
portation of  animals.  Armstrong  vs.  Express  Co.,  10  Mont- 
gomery Co.,  56. 

XVI.  Neglect  in  using  unruly  horse.  An  action  will 
lie  against  an  employer  for  compelling  his  young  servant  to 
mount  an  unmanageable  horse,  from  which  he  was  thrown  and 
his  leg  was  broken.      Wilt  vs.  Vickers,  8  W.,  227. 

XVII.  Neglect  in  warranty,  i.  Fraud  vitiates  every 
contract,  and  a  man,  in  selling  a  horse  to  another,  knowing  a 
material  defect,  which  m  equity  he  ought  to  disclose  and  does 
not ;  if  it  be  not  known  to  the  buyer,  or  such  as  a  buyer  with 
common  prudence  must  be  presumed  to  know,  this  is  such  a 
fraud  as  vitiates  the  contract,  and  the  buyer  may  recover 
his  money.  Dixon  vs.  McClutchey,  Addison's  Rep.,  322. 
2.  Where  there  has  not  been  fraud  or  deceit  in  the  sale  or 
warranty  of  a  horse,  or  of  an  agreement  to  return,  the  pur- 
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chaser  has  no  right  to  rescind  the  contract.  The  measure 
of  damages  in  such  case  is  the  difference  between  what  would 
have  been  the  market  value  of  the  animal  as  warranted  and  its 
market  value  in  its  actual  condition.  The  jury  may  add 
interest  from  the  breach,  but  are  not  bound  to  do  so.  Knecht 
vs.  Freyman,  86  Pa.,  334.  Potteiger  vs.  Hugett,  W.  N.,  690. 
3.  Where  a  servant  sells  a  horse,  and,  without  authority,  war- 
rants him,  the  master  receiving  the  price,  though  ignorant  of 
the  warranty,  is  bound  by  it.  Mundorff  vs.  Wickersham,  63 
Pa.,  87.  4.  The  false  assertion  of  the  soundness  of  a  horse 
by  a  vendor,  who  at  the  time  knows  that  his  assertion  is  false, 
is  such  a  fraud  upon  the  vendee,  as  will  entitle  him  to  rescis- 
sion, and  it  is  immaterial  whether  or  not  the  assertion  amounted 
to  a  warranty.  Nelson  vs.  Martin^  105  Pa.,  229.  5.  The 
sale  of  an  unsound  horse,  without  fraud  or  warranty,  though 
known  to  be  unsound  by  the  seller,  is  no  defence  to  an  action 
for  the  purchase  money.     Pulhamus  vs.  Parcel^  2  Clark,  141. 

XVIII.  Neglect  of  owner.  If  the  owner  of  a  horse 
suffers  it  to  go  at  large  in  the  streets  of  a  populous  city,  he  is 
answerable  for  a  personal  injury  done  by  it  to  an  individual, 
without  proof  that  the  owner  knew  that  the  horse  was  vicious. 
Goodtnanvs.  Gay,  15  Pa.,  188. 

XIX.  Neglect  of  servant  of  the  owner.  Where  a 
party,  using  his  master's  team  for  his  own  benefit,  without 
directions  from  his  employer,  hitches  the  horses  so  negligently 
as  to  occasion  injury  to  a  passer-by,  through  the  kicking  of 
the  horse,  the  master  is  not  liable.  If  one  man  loans  or  hires 
a  horse  to  another,  to  be  used  exclusively  for  the  purposes  of 
the  latter,  he  is  not  responsible  for  the  negligent  manner  in 
which  the  horse  may  be  used.     Bard  vs.  Yohn,  26  Pa.,  482. 

XX.  Neglect  to  avoid.  A  runaway  horse  crossed  a 
railroad  in  front  of  a  passenger  train  on  a  wagon  road  which 
had  three  outlets.  The  engineer  was  not  bound  to  stop  his 
train,  because  the  horse  might  take  that  branch  of  the  road 
which  recrossed  the  track.      Watson  vs.  R.  R.,  2  Walker,  456. 

XXI.  Neglect  TO  confine,     i.  The  city  has  the  right 
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by  ordinance  to  direct  the  seizing  and  sale  of  estray  horses. 
Notice  to  the  owner  or  advertisement  before  the  day  of  sale 
is  requisite.     Comer  vs.    Whitney ^  9  Phila.,  184.     2.  Where  a 
horse  is  permitted  to  run  at  large  on  the  sidewalk  of  a  public 
street  in  a  city,  and  injury  to  goods  on  the  sidewalk  results 
therefrom,  a  presumption  of  negligence   on  the  part  of  the 
owner  of  the  horse  arises  until  rebutted.     In  such  a  case,  evi- 
dence is  not  admissible  to  show  that  plaintiffs  violated  a  dfy 
ordinance,  prohibiting  the  placing  of  wares  on  the  dty  pave- 
ment.    Gannon  vs.   Wilson,   18  W.    N,,   7.     3.  Where  the 
owner  of  a  horse  negligently  allowed  the  animal  to  run  at 
large,  resulting  in  it  being  struck  by  a  locomotive,  he  could 
recover  no  damages  from  the  railroad  company.    Horricks  vs. 
R.  R,,  I  Phila.,  28.     4.  In  an  action  to  recover  damages  for 
the  loss  of  a  horse  which  had  strayed  from  the  pasture  through 
a  broken-down  fence,  and  £illen  into  a  stone  quarry,  held  to 
have  been  contributory  negligence  on  the  part  of  the  plaintiff, 
with  a  knowledge  of  the  danger,  to  have  permitted  his  horse 
to  graze  in  such  an  exposed  location.     Krum  vs.  Anthony,  11$ 
Pa,,  431.     5.  It  is  negligence  on  the  part  of  the  owner  of  a 
colt,  to  permit  him  to  escape  from  his  yard  and  roam  on  the 
public  highway.     It  is  his  duty  to  confine  an  active  animal  of 
this  kind  within  a  strong  and  high  fence.  Mclhaine  vs.  Lawtz, 
100  Pa.|  589. 

XXII.  Neglect  to  control,  i.  When,  in  a  city,  a 
horse  attached  to  a  carriage  is  found  running  on  the  sidewalk, 
to  the  injury  of  citizens,  the  law  will  presume  negligence  on  the 
part  of  the  owner ;  and  he  is  liable  in  such  case  for  the  care- 
lessness or  neglect  of  the  servant.  Huntmell  vs.  Wester, 
Brightly's  Rep.,  133.  2.  A  horse  drawing  an  onmibus  near 
the  middle  of  a  good  roadway  twenty  feet  wide,  fell  heavily, 
and  in  struggling  to  regain  its  footing,  went  over  a  declivity  on 
the  side  which  was  not  protected  by  a  barrier.  The  jury  found 
that  the  city  was  negligent  in  not  erecting  a  barrier  on  the 
edge  of  the  highway,  but  that  the  fall  of  the  horse  was  not 
caused  by  the  negligence  of  the  dty,  such  negligence  being 
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the  remote  and  not  the  proximate  cause.  Herr  vs.  Lebanon^ 
149  Pa.,  222.  3.  In  an  action  against  the  city  to  recover 
damages  for  personal  injuries  received,  where  the  plaintifTs 
horse  shied  and  drew  the  carriage  against  a  rise  on  the  side  of 
a  paved  street,  throwing  the  plaintiflf  out,  held,  that  as  no  negli- 
gence on  the  part  of  the  city  was  shown,  the  plaintiff  was 
properly  nonsuited.  Johnston  vs.  Philadelphia ,  139  Pa.,  646. 
4.  A  landowner  maintaining  an  unfenced  pond,  distant  fifteen 
feet  from  the  edge  of  a  highway,  and  twenty-seven  feet  from 
the  traveled  track,  is  not  liable  to  a  traveler,  whose  horse 
becoming  unmanageable  through  fright  not  chargeable  to  such 
landowner,  leaves  the  highway  and  carries  him  into  the  pond, 
for  injuries  thus  caused.  In  the  present  case,  the  cause  of  fright 
on  the  part  of  the  horse,  was  not  shown.  No  decisions  go  so  far, 
as  to  say  that  township  authorities  must  make  their  roads  safe 
for  runaway  horses.  They  are  not  bound  to  anticipate  the  dan- 
ger to  which  a  broken  wagon  or  a  frightened  horse  may  expose 
the  driver.  Jackson  Township  ws,  Wagner ,  127  Pa.,  184.  133 
Pa.,  61.  Horstick  vs.  Dunkle^  145  Pa.,  220.  5.  The  city  of 
Philadelphia  is  not  liable  for  an  injury  caused  by  the  negligence 
of  the  board  of  health  in  keeping  and  using  a  horse  known  to 
them,  from  its  vicious  and  ferocious  disposition,  to  be  unsafe  to 
take  upon  the  streets.  Lentz  vs.  Philadelphia^  3  Pa.  County,  1 36. 
6.  Where  a  horse  was  frightened  at  a  crossing  by  the  noise  of 
an  approaching  train,  and  dashed  into  the  engine  with  fatal 
results,  held,  that  in  the  absence  of  any  proof  of  negligence 
on  the  part  of  the  employees  of  the  railroad,  the  loss  of  the 
horse  was  the  result  of  a  pure  accident,  the  occurrence  of 
which  the  exercise  of  no  care  on  the  part  of  the  company 
could  have  prevented,  and  a  nonsuit  was  properly  awarded. 
Miller  vs.  R,  R,,  11  W.  N.,  369.  7.  There  is  no  obligation 
on  the  part  of  a  municipal  corporation  to  so  guard  its  streets 
as  to  prevent  injury  to  a  runaway  team,  entirely  beyond  the 
control  of  the  driver.  Mumper  vs,  Hazleton,  i  C.  P.  Reporter, 
113.  8.  The  rule  in  determining  proximate  cause,  that  the 
injury  must  be  such  a  natural  and  probable  consequence  of 
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the  alleged  negligent  act,  as  might  and  ought  to  have  been 
foreseen  by  the  wrong-doer,  is  peculiarly  applicable  to  accidents 
resulting  from  the  fright  of  a  horse.     Pittsburg  Southern  R,  R. 
vs.  Taylor ^  104  Pa.,  306.     9.  Where  a  farm  hand  is  employed 
to  take  care  of  horses,  and  do  other  work  upon  a  farm,  he 
cannot  recover  damages  from  injury  sustained  by  the  kick  of 
a  vicious  horse,  which  he  attended  for  months  with  knowledge 
of  its  bad  traits,  he  having  made  no  complaint,  and   there 
being  no  evidence  that  the  employer  knew  of  the  vicious  habits 
of  the  animal.     Nor  can  he  recover  wages  for  the  time  he  is 
incapacitated   thereby   from   work.      Shaw  vs.  Deal^  7  Pa 
County,  378,  379.      10.  Where  by  reason  of  causes   known 
to  the  public  authorities,  horses  are  likely  to  become  frightened 
and  in  their  sudden  fright  plunge  over  an  unguarded  precipice, 
or  rush  upon  danger  in  the  highway,  the  municipal  authorities 
may  be   held   in   damages.     But   when,  from  extraordinary 
causes,  for  the  existence  of  which  the   supervisors  are  not 
responsible,  of  which  they  cannot  be  presumed  to  have  had 
notice,  a  driver  loses  control  of  his  horses,  and  they  come  in 
contact  with  a  defect  in  the  highway,  the  township  is  not 
responsible  for  the  resultant  injury.     Schaeffer  vs.  Jackson,  1 50 
Pa.,  149.     1 1.  There  is  no  duty  upon  a  township  to  provide 
their  roads  for  the  use  of  vicious,  untrained  or  unmanageable 
horses,  and  whoever  drives  such  horses  on  a  public  road  does 
so  at  his  peril.     If,  however,  a  road  is  dangerous  by  reason  of 
its  proximity  to  a  precipice,  it  is  the  duty  of  a  township  to  use 
common  prudence  to  insure  the  safety  of  travelers  and  erect 
barriers.     Trexlervs.  Greenwich,  168  Pa.,  214.    12.  A  wagon 
maker  was  at  work  on  a  wagon  on  the  edge  of  the  cartway 
of  a  street,  where  he  was  struck  by  the  wheel  of  a  wagon 
attached   to  a  runaway  horse.     The  question  of  his  contribu- 
tory  negligence  was   properly  left  to   a  jury.      WMssler  vs. 
Walsh,  165  Pa.,  352.     13.  A  municipality  is  not  obliged  to 
provide  safeguards  against  loose,  wild  and  runaway  animals. 
In  the  present  case,  a  horse,  frightened   by  escaping  steam 
from  a  mill  ran  upon  a  bridge,  the  draw  of  which  was  tempo- 
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rarily  open,  fell  through  and  was  drowned.      Young  vs.  City,  2 

W.  N.,  369.- 

XXIII.  Neglect  to  hitch.  i.  A  person  leaving  his 
horse  unfastened  or  unattended  in  a  public  place,  is  guilty  of 
gross  negligence,  for  which  he  is  responsible  to  a  party 
injured,  although  the  qualities  and  habits  of  the  animal  are 
such  as  to  induce  the  belief  of  perfect  safety  in  so  doing.  Over- 
ington  vs.  Dunn,  i  Miles,  39.  2.  Where  the  cause  of  action 
was,  that  the  defendant  was  negligent  in  leaving  his  horse 
untied,  in  consequence  of  which  it  ran  away  and  collided  with 
and  injured  the  plaintiA's  wagon,  it  was  held,  not  to  be  within 
the  jurisdiction  of  a  justice  of  the  peace.  Conaghan  vs.  Rudolph, 
4  Kulp,  504.  3.  Plaintift*s  servant  drove  to  one  of  defendant's 
stations,  and  leaving  the  horse  unhitched,  went  into  the  sta- 
tion. The  horse  was  frightened  by  the  whistle  of  an  approach* 
ing  train,  ran  upon  the  track  and  was  killed.  Held,  there  could 
be  no  recovery.  Edwards  vs.  R,  R,,  148  Pa.,  531.  4.  In 
an  action  against  a  man  for  negligence  in  leaving  a  horse  and 
carriage  in  the  street  unfastened,  evidence  of  his  general  care- 
fulness was  ruled  to  be  inadmissible.  Hays  vs.  Millar,  77 
Pa.,  241.  5.  To  leave  a  horse  unhitched  and  unattended  in 
a  public  street,  is  prima  facie  evidence  of  negligence,  unless 
evidence  is  produced  of  circumstances  justifying  such  omission. 
Henry  vs.  Klopper.  147  Pa.,  178. 

XXIV.  Neglect  to  pay  for  keep,  i  .  The  act  of  April 
7,  1807,  giving  a  lien  upon  horses  delivered  to  innkeepers  for 
keeping,  and  also  the  power  to  sell  them  at  public  sale,  does 
not  apply  to  a  stolen  horse  left  by  a  thief,  and  such  sale  does 
not  divest  the  title  of  the  real  owner.  Brown  vs.  Peterson^  43 
Pa.,  507.  2.  In  Pensylvania  one  who  takes  a  horse  for  his 
keep,  has  a  lien  on  him  at  common  law  for  the  expense 
incurred.      Cadwalader  vs,  Dilworth,  26  W.  N.,  32. 

XXV.  Neglect  to  state  defects.  The  concealment 
of  a  known  defect  in  a  horse,  not  observable  by  the  vendee, 
and  not  made  known  to  him  at  the  sale,  such  as  glanders, 
will  avoid  the  contract     Casselvs,  Herron,  5  Clark,  250. 
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I.  Neglect,  by  desertion.  Desertion  is  an  actual 
abandonment  of  matrimonial  cohabitation,  with  an  intent  to 
desert,  wilfully  and  maliciously  persisted  in  without  cause  for 
two  years.  But  where,  on  the  inability  of  a  husband  to  sup- 
port a  wife,  they  separate  voluntarily,  the  separation  is  not  a 
desertion  on  his  part.     IngersoUvs.  IngersoU,  49  Pa.,  249. 

II.  Neglect  in  ante-nuptial  contract.  The  relation 
of  parties  betrothed  to  each  other  is  one  of  unbounded  confi- 
dence. When  entering  into  an  ante-nuptial  contract  relating 
to  their  estates,  it  is  the  duty  of  each  to  be  frank  and  unre- 
served in  the  disclosure  of  all  circumstances  bearing  on  the 
agreement.     Any  designed  and  material  concealment  ought  to 

.  avoid  such  contract  at  the  will  of  the  party  injured.     KUne  vs. 
Kline,  57  Pa.,  120. 

III.  Neglect  in  changing  domicil.  A  husband  cannot, 
from  mere  whim  or  caprice,  remove  his  wife  from  the  comforts 
of  home  and  friends.  But  he  has  an  undoubted  right  to 
change  his  home  as  often  as  his  business,  his  comfort  or  his 
health  may  require,  and  his  wife  should  accompany  him  to 
his  new  home,  unless  there  is  good  excuse  for  her  refusal. 
Cutler  vs.  Cutler,  2  Brewster,  511. 

IV.  Neglect  in  contract.  A  deed  by  a  husband 
direct  to  his  wife  is  a  nullity  at  common  law,  as  the  husband 
and  wife  are  one.  But  while  all  conveyances  from  a  husband 
to  the  wife,  without  the  intervention  of  a  trustee,  are  void,  it  is 
certain  that  contracts,  even  directly  between  them,  will  be  sus- 
tained in  equity,  if  they  are  reasonable  and  not  prejudicial  to 
creditors.  A  husband  may  make  a  gift  to  his  wife,  or  a  set- 
tlement upon  her  without  the  intervention  of  a  trustee,  and 
equity  will  hold  it  good,  if  no  more  than  a  reasonable  provis- 
ion for  her,  and  not  hurtful  to  his  creditors.  Coates  vs.  Gerlach, 
44  Pa.,  45. 

V.  Neglect  in  conveyance  to  wife,  A  conveyance 
of  real  estate  to  a  wife  by  a  husband,  to  secure  it  to  her  free 
from  debts  which  he  might  contract  in  a  new  business  into 
which  he  was  about  to  enter  as  a  partner,  is  of  no  effect  against 
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creditors  who  became  such  in  the  business  of  the  partnership. 
The  object  of  the  conveyance  is  a  question  of  fiict  for  the  jury. 
'Mullen  vs.  Wilson^  44  Pa.,  413. 

VI.  Neglect  in  treatment  of  wife.  The  cruelty  within 
our  state  which  entitles  a  wife  to  a  divorce,  is  actual  personal 
violence,  or  the  reasonable  apprehension  of  it ;  or  such  a 
course  of  treatment  as  endangers  her  life  or  health  and  renders 
cohabitation  unsafe.     Butler  vs.  Butler,  i  Parsons,  329. 

VII.  Neglect  of  creditors.  Whilst  a  husband  may 
make  a  gift  to  his  wife,  he  cannot  do  so  to  the  prejudice  of  his 
creditors,  against  whom  such  conveyance  is  void.  Carl  vs. 
Smith,  8  Phila.,  569. 

VIII.  Neglect  of  husband.  A  husband  cannot  claim 
a  divorce  based  upon  his  own  schemes  to  promote  it ;  this 
would  be  taking  advantage  of  his  own  wrong.  Angier  vs. 
Angler,  63  Pa,,  450. 

IX.  Neglect  of  husband's  interests.  Equity  will  not 
assist  a  wife  in  impoverishing  her  husband,  and  it  is  held,  that 
a  conveyance  to  a  wife  of  all  or  the  greater  part  of  a  hus- 
band's estate  is  an  unreasonable  provision,  which,  if  voluntary, 
a  court  of  equity  will  not  sustain.  No  man  can  voluntarily 
divest  himself  of  all  or  the  most  of  what  he  has,  without  being 
aware  that  future  creditors  will  probably  suffer  by  it  AmnunCs 
Appeal,  63  Pa,,  289. 

X.  Neglect  of  prospective  husband's  rights.  A  deed 
of  trust  made  by  a  woman  of  her  real  and  personal  estate  in 
contemplation  of  marriage,  is  invalid,  without  the  consent  of 
her  intended  husband.     Duncan's  Appeal,  43  Pa.,  67. 

XL  Neglect  of  rights  of  creditors.  The  property 
of  a  husband  is  not  to  be  covered  up  or  withheld  from  credit- 
ors, upon  equivocal,  suspicious  or  doubtful  evidence  of  the 
wife's  right  to  it.     Earl  vs.  Champion,  65  Pa.,  191. 

XII.  Neglect  of  third  party.  If  an  injury  done  by  a 
third  party  to  a  woman  be  so  severe,  that  the  husband  is 
thereby  deprived  for  any  time  of  the  company  and  assistance 
of  his  wife,  the  law  gives  him  a  separate  remedy  in  the  nature 
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of  an  addon  on  the  case  for  this  ill  usage,  per  quod  consortium 
atnisity  in  which  he  may  recover  a  satisfaction  in  damages. 
Drew  vs.  Peer,  93  Pa.,  241. 

XIII.  Neglect  OF  THE  WIFE.  i.  Threats  of  personal  vio- 
lence are  sufficient  cause  for  the  wife  to  separate  herself  from  her 
husband.  The  husband  is  liable  for  necessaries  in  such  case 
furnished  the  wife.  Breinigvs.  Meitzler,  23  Pa.,  1 56.  2.  When 
the  wife  has  no  separate  support,  she  is  entitled  to  be  sub- 
sisted at  her  husband's  expense,  and  to  have  her  necessary 
expenses  paid  by  him  pending  proceedings  for  a  divorce. 
Graves  vs.  Cole,  19  Pa.,  171.  3.  Greneral  bad  treatment  on 
the  part  of  a  husband  is  not  a  sufficient  ground  for  impeach- 
ing the  will  of  his  wife  made  in  his  favor.  McMahon  vs.  Ryan, 
20  Pa.,  329.  4.  If  the  ill-treatment  of  a  wife  is  such  as  would 
entitle  her  to  a  divorce,  she  is  justified  in  leaving  her  husband 
A  single  act  of  cruelty  may  be  so  severe,  with  attending  acts 
of  such  atrocity,  as  to  justify  a  divorce,  but  it  must  be  an  act 
endangering  life.  May  vs.  May,  62  Pa.,  206.  5.  Where  a 
wife  leaves  her  husband  and  renounces  all  conjugal  intercourse 
a  considerable  time,  she  is  not  such  a  widow  on  his  death  as 
entitles  her  to  administer  his  estate  and  to  receive  the  three 
hundred  dollars  granted  her  by  the  act  \  nor  where  she  has 
lived  in  a  foreign  country  and  never  formed  part  of  her  hus- 
band's family  here  ;  nor  where  she  has  signed  articles  of  sepa- 
ration. Odiome's  Appeal,  54  Pa.,  178.  6.  The  law  does  not 
permit  a  divorce  for  any  single  act  of  violence  or  abuse,  bu 
requires  proof  of  such  a  course  of  continued  treatment  as 
renders  the  libellant's  condition  intolerable  and  her  life  burden- 
some. Richards  vs.  Richards,  37  Pa.,  225.  7.  A  bond  given 
by  a  husband  to  the  guardians  of  the  poor,  conditioned  for  the 
wife's  maintenance,  who  had  left  his  house,  is  a  bar  to  pro- 
ceedings in  divorce  instituted  by  him  for  her  alleged  desertion. 
Van/eervs.  Vanleer,  13  Pa.,  211. 

XIV.  Neglect  of  wife's  interests,  i.  Parties  to  an 
antenuptial  contract  stand  in  a  confidential  relation.  Although 
it  may  not  be  necessary  to  show  there  was  a  full  disclosure 
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of  circumstances  in  making  such  contract,  yet  if  the  provision 
for  the  wife  be  unreasonably  disproportionate  to  the  means  of 
the  husband,  it  raises  the  presumption  of  designed  conceal- 
ment, and  throws  on  him  the  burden  of  proof.  Kline's  Estate, 
64  Pa.,  122.  2.  A  purchaser  at  sheriff's  sale,  under  a  judg- 
ment against  a  husband,  of  his  interest  in  an  estate  held  with 
his  wife  by  entireties,  cannot  recover  possession  during  the 
wife's  life.  Neither  party  can  dispose  of  any  part  without  the 
assent  of  the  other,  but  the  whole  must  remain  to  the  survivor. 
McCurdy  vs.  Cannings  64  Pa.,  39. 

XV.  Neglect  to  live  with  wife.  A  husband  who 
deserts  his  wife  for  more  than  a  year  prior  to  her  decease, 
forfeits  all  her  interest  in  her  estate,  even  though  he  has  made 
allowance  for  her  support,  in  the  absence  of  reasonable  cause 
for  the  abandonment.  An  unexplained  desertion  is  presumed 
to  be  wilful  and  malicious.     Birchards  Estate,  30  W.  N.,  1 19. 

XVI.  Neglect  to  pay  debts  contracted  by  wife.  A 
husband  is  not  liable  for  debts  contracted  by  his  wife  when 
they  live  apart  under  a  mutual  agreement,  by  which  an  ade- 
quate allowance  is  made  for  her  separate  maintenance ;  which 
allowance  is  regularly  paid.  Where  a  wife  lives  apart  from  her 
husband,  the  presumed  authority  to  charge  the  husband  does 
not  exist.     Camyvs.  Patton,  2  Ashmead,  140. 

XVII.  Neglect  to  protect  wife.  In  an  action  of 
crim.  con,  to  recover  damages  for  alienating  the  affections  of 
a  wife,  the  husband-s  negligence  in  not  properly  guarding  his 
wife  against  improper  advances  will  mitigate  damages.  Silver- 
noli  vs.  Westerman,  2  Kulp,  7. 

XVIII.  Neglect  TO  provide  necessaries,  i.  The  hus- 
band is  liable  for  necessaries  furnished  his  wife  during  her  sepa- 
ration from  him,  if  she  has  offered  to  return,  and  he  refuses  to 
receive  her,  and  has  furnished  no  means  for  her  subsistence. 
Such  necessaries  must  be  agreeable  to  the  rank  and  condition 
of  the  husband.  He  must  support  his  wife,  or  pay  those  who 
do  support  her.  Cunningham  vs.  Invin,  7  S.  &  R«|  247. 
2.  Where  goods,  such  as  groceries,  necessary  for  the  use  of  a 
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fiimily ,  are  purchased  by  a  wife  and  charged  to  her  husband,  the 

latter  unless  notice  was  given  to  the  merchant  not  to  sell  to 

his  wife  on  his  credit,  is  responsible  for  them.     Even  such 

notice  will  not  relieve  the  husband  from  liability,  except  where 

he  has  furnished  all  the  means  requisite  to  purchase   such 

supplies.     McGrcUhvs,  Donnelly ^  131  Pa.,  549. 

XIX.  Neglect  to  receive  wife.  A  wife,  while  away 
from  her  husband  and  residing  with  her  relatives,  who  received  a 
letter  from  him,  stating  that  he  would  not  receive  her,  but  who 
did  not  return  and  demand  admission  to  his  house,  filed  a 
libel  for  divorce.  Held,  that  this  was  not  such  a  turning  out 
of  doors  as  would  entitle  her  to  a  divorce.  Sowers  vs.  Sewers, 
II  Phila.,  213. 

XX.  Neglect  to  support  wife.      i.  By  the  act  of 
April  II,  1856,  it  is  provided  that  where  a  husband  has  n^- 
lected  or  refused  to  support  his  wife,  or  she  has  been  divorced 
from  bed  and  board,  she  may  maintain  actions  for  slander  or 
libel,  and  to  recover  her  separate  earnings  or  property.    A 
decree  oi  feme  sole  trader  is  not  absolutely  necessary  in  order 
to  enable  the  wife  to  assert  her  rights  and  privileges  in  r^^ard 
to  her  own  property.     Black  vs.  Trickery  59  Pa.,  13.    2.  The 
duty  of  a  man  to  support  his  wife  is  well  settled  and  may  be 
enforced  by  legal  process  in  case  of  his  refusal  or  neglect  to  do 
so.  Since  the  act  of  1848,  he  is  not  responsible  for  debts  con- 
tracted by  her  before  marriage.  Biery  vs,Ziegler,  93  Pa.,  367. 
3.  The  act  of  April  13,1 867,  gives  the  court  of  quarter  sessions 
jurisdiction  to  make  an  order  of  maintenance  whenever  a  man 
has  neglected  to  provide  for  his  wife  and  children,  no  matter 
where  the  desertion  of  them  occurred.     Barnes  vs.  Comm.,  1 1 
W.  N.,  375.     4.  Property  held  upon  a  spendthrift  trust  is 
nevertheless  liable  to  seizure  for  the  support  of  the  wife  and 
children  of  the  cestui  que  trust,  under  the  provisions  of  the  act 
of  June  13,  1836.    Board  of  Charities  vs.  Kennedy,  34  W.  N., 
83.     5 .  Proceedings  may  be  had  in  any  county  under  the  act 
of  April  13,  1867,  against  a  husband  for  neglect  to  maintain 
his  wife  or  children,  without  reference  to  where  the  original 
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desertion    may   have  been.     Barnes*   Appeal,  2  Eulp,    59. 
6.  Drunkenness  on  the  man's  part  is  not  of  itself  sufficient  to 
deprive  him  of  the  right  to  the  wife's  personal  property  in  the 
absence  of  proof  that  he  neglected  or  refused  to  support  her  or 
deserted  her.     Cretner's  Estate,  12  Phila.,  153.     7.  Under  the 
act  of  April  13,  1867,  the  court  can  make  an  order  that  a 
husband  shall  maintain  his  wife  when  the  parties  have  sepa- 
rated  by  agreement,  and  the  wife   has   no  adequate  means 
of  support.     Camm,  vs.  Orth,  2  Pearson,  446.     8.  A  husband 
is  bound  to  support  his  wife  and  family,  and  this  without 
regard  to  congeniality  of  tastes  or  temper  or  bad  conduct.    A 
deed  of  separation  lived  up  to  estops  the  wife  from  relief. 
Camm.  vs.  Henderschedt,  i  Kulp,  42.     9.  The  modification  of 
orders  in  desertion  cases  are  in  the  discretion  of  the  quarter 
sessions  court,  and  the  allowance  may  be  increased  or  dimin- 
ished from  time  to  time  to  suit  the  changed  circumstances  of 
the  parties,  or  for  sufficient  reasons  may  be  revoked  altogether 
and  such  action  is  not  reviewable  in  the  supreme  court.  Comm. 
vs.  Jones,  90  Pa.,  431.     10.  Frequent  intoxication  of  a  hus- 
band, inducing  the  habitual  use  of  profane  and  threatening 
language  towards  his  wife,  by  which  she  was  held  in  terror, 
neglecting  to  provide   her  with  the  necessaries  of  life,  and 
finally  assaulting  her  without  provocation,  though  but  once, 
is  such  indignity  to  her  person,  as  justifies  her  withdrawal  from 
his  habitation,  and  entitles  the  wife  to  a  total  divorce.     Doan 
vs.  Doan,  3  Clark,  7.     11.  Where  the  husband  allowed  his 
wife  to  be  driven  from  the  house  of  his  mother,  where  they 
had  resided  together,  and  subsequently  refused  to  provide  a 
new  home  for  her,  held,  this  was  evidence  of  his  wilful  and 
malicious  desertion.  Datlefs  Appeal,  46  W.  IT.,  420.     12.  A 
mere  surrender  of  his  property,  contemplated  by  the  insolvent 
laws,  does  not  entitle  a  person  in  confinement  for  deserting  his 
wife  to  his  discharge ;  he  must  satisfy  the  conscience  of  the 
court,  after  an  actual  confinement  of  three  months,  of  his  ina- 
bility to  comply  with  the  order  of  the  court,  and  give  security. 
Davis'  Appeal,  90  Pa.,  131.     13.  Under  the  act  of  May  4, 
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1855,  a  married  woman  whose  husband  through  drunkenness 
and  profligacy  neglects  to  provide  for  her  and  her  children,  is 
entitled  to  all  the  rights  and  privileges  of  a  feme  sole  trader. 
She  may  purchase  real  estate  from  her  separate  earnings  and 
hold  the  same  free  from  her  husband  or  his  creditors.  A  mere 
failureof  the  husband  to  provide  for  his  family  will  not  give 
his  wife  the  above  privileges ;  it  must  be  occasioned  by  drunk- 
enness, profligacy  or  wilful  absence  or  neglect.  Ellison  vs. 
Anderson,  iioPa.|  486.  14.  The  act  of  1856  enables  the 
wife  to  bring  suit  alone,  if  her  husband  has  deserted  her  or 
separated  himself  from  her,  or  neglected  or  refused  to  support 
her,  or  she  has  been  divorced  from  his  bed  and  board.  Feig 
ws,  Meyers^  102  Pa. ,  10.  15.  A  merchant  who  selk  neces- 
sary articles  to  a  woman  who  he  knows  is  living  separated 
from  her  husband,  does  so  at  his  peril,  and  can  only  recover 
from  the  husband  where  he  shows  the  husband  is  separated 
without  cause.  Guthrie  vs.  Gorreclit,  8  Lancaster  Review,  25. 
16.  A  husband  who  neglects  to  support  his  wife,  is  not  entitled 
to  any  share  in  her  estate  in  the  event  of  her  dying  intestate. 
Milker's  Estate,  22  W.  N.,  148.  17.  When  a  husband,  with- 
out reasonable  cause,  forces  his  wife  to  withdraw  from  him 
withdut  any  means  of  support,  the  law  implies  that  he  has 
given  her  credit  to  supply  herself  with  such  necessaries  as  are 
suitable  for  her.  Hultz  vs.  Gibbs,  66  Pa.,  360.  18,  A  claim 
of  a  husband  under  the  intestate  laws  to  one-half  the  fund  for 
distribution  of  the  estate  of  his  deceased  wife  was  refused, 
because  the  husband,  by  his  drunkenness  and  profligacy,  had 
neglected  to  support  his  wife.     Milker's  Estate,  19  Phila.,  51. 

19.  Where  a  husband,  without  justification,  deserts  his  wife, 
and  neglects  to  make  provision  for  her  support,  according  to 
his  circumstances,  he  is  liable  for  necessaries  ordered  by  and 
delivered  to  the  wife.     Llewellyn    vs.  LeTjy,   163   Pa.,   647. 

20.  A  defendant,  arrested  for  not  furnishing  support 
to  his  wife,  will  be  discharged,  if  it  be  shown  that  she  will 
not  live  with  him  in  a  home  that  he  has  provided  for 
himself  and   her.     Comm.  vs.  Jones,  i  Luzerne  Register,  46. 
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2 1 .  The  husband  is  liable  for  necessaries  furnished  the  wife  for 
the  support  of  herself  and  family,  although   she   has   been 
decreed  a  feme  sole  trader.     Markley  vs.    Wartman,  9  Phila., 
236.    22  Pittsburg  Journal,  8.   3  Luzerne  Register,  105.  22.  A 
husband  lived  with  his  wife,  but  neglected  to  provide  for  her,  and 
was  idle  and  profligate.  The  wife  carried  on  business  on  her  own 
account,  and  personally  purchased  goods  for  such  business, 
which  were  charged  to  her.     Held,  that  she  could  be  sued  for 
the  price  as  difeme  sole  trader  under  the  act  of  May  24,  1855, 
and  that  a  decree  declaring  her  to  be  such  trader  was  not 
necessary.      Orrell  vs.    Van  Girder ^  96  Pa.,    180.      23.  A 
husband  is  primarily  liable  for  necessaries  although  they  were 
contracted  for  by  the  wife  on  the  credit  of  her  separate  estate. 
Roll  vs.  Davison,  165  Pa.,  392.     24.  A  person  committed  by 
order  of  the  court  of  quarter  sessions,  until  he  should  comply 
with  a  sentence  compelling  him  to  pay  a  weekly  sum  of  money 
for  the  support  of  his  wife  and  child,  and  to  give  security  for  the 
performance  of  the  order,  is  entitled  to  his  discharge  under  the 
insolvent  law.     Texas*  Case,  i  Ashmead,  175.     25.  It  is  error 
to  issue  a  warrant  against  a  husband  for  desertion  and  non- 
support  on  the  part  of  the  wife.    The  overseers  of  the  poor  are 
to  obtain  the  warrant,  that  the  township  may  obtain  indemni- 
fication for  expenses  in  maintaining  a  deserted  wife  and  chil- 
dren.     WorrelTs  Appeal,  61  Pa.,  105. 
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Ice. 

Neglect  to  reuove.  An  accumulation- of  ice  caused 
by  the  defective  construction  of  a  highway,  casts  upon  the 
municipality  the  duty  of  removing  the  obstruction  upon  notice ; 
otherwise  it  is  liable  in  damages  for  an  injury  caused  to  a 
person  by  slipping  on  ice  on  such  street,  where  the  ice  has 
accumulated  by  reason  of  the  neglect  to  construct  suitable 
drains  to  carry  off  water.     Decker  vs.  Scratiton,  151  Pa.,  241. 

Indictment. 

I.  Neglect  in  the  counts,  i  .  In  Pennsylvania,  two  «- 
more  distinct  offences  may  be  charged  in  separate  courts  of  the 
same  indictment.  Comm.  vs.  Bass,  Lehigh  Valley  Rep.,  299. 
2.  Where  a  statute  makes  two  or  more  distinct  acts  connected 
with  the  same  transaction  indictable,  the  diflerent  acts  may  be 
coupled  in  one  count.  Comm.  vs.  Mentser,  162  Pa.,  646. 
Comm.  vs.  Miiler,  1  Lancaster  Review,  414.  3.  The  bill  of 
indictment,  though  containing  several  counts,  is  but  one,  and 
one  count  may  be  perfected  by  reference  to  another.  Comm. 
vs. /'nxi'OTi,  I  ChesterCo.,  138.  2  Schuylkill  Record,  23.  4.  If 
there  is  one  count  in  an  indictment  which  sustains  the  sentence 
on  a  conviction  upon  several  counts,  and  the  record  is  regular, 
the  judgment  cannot  be  reversed.  Comm.  vs.  Prichett,  132 
Pa.,  3;i- 

Ti  XT,^.  ^^-j.  j^  DRAWING.  Under  the  criminal  procedure 
in  indictment  may  be  cured  by  the  plea.  Comm. 
•a.,  34 

ECTiN  DUPLICATING.  Thcpcndency of  an indict- 
>und  for  a  plea  in  abatement  to  a  second  indict- 
substantially  the  same  offence.  Sv^ik\%.  Onmm,, 


IN    PENNSYLVANIA  80S 

Indictment — Continued. 

IV.  Neglect  in  endorsement.  An  endorsement  of  the 
finding  of  a  grand  jury  on  a  bill  of  indictment,  without  any 
date,  renders  the  bill  invalid.  So  also  the  omission  of  the 
names  of  prosecutor  and-witnesses.  Comm,  vs.  SchaU^  g  Lan- 
caster Review,  333.     5  York  Record,  139. 

V.  Neglect  in  framing,   i.  An  indictment  should  state 
the  fects  of  the  crime  with  as  much  certainty  as  the  nature  of 
the  case  will  admit     It  should  charge  a  person  with  a  partic- 
ular specified  offence,  and  not  an  offence  in  general.     It  is  not 
sufficient  in  an  indictment  to  lay  the  offence  in  the  very  words 
of  the  statute,  unless  they  expressly  serve  to  allege  the  fact 
without    uncertainty.     Comm.   vs.   Corson,   2   Parsons,   479. 
Comm,  vs.  Miller,  Idem,  484.     2.  It  is  sufficient  in  indictments, 
that  the  charge  be  stated  with  so  much  certainty  that  the 
defendant  may  know  what  he  is  called  to  answer,  and  the 
court  how  to  render  proper  judgment.     In  criminal  pleading, 
courts  should  look  more  to  substantial  justice  than  artificial 
nicety.     Comm,  vs.  Keenan,  67  Pa.,  203.     3.  Since  the  crim- 
inal procedure  act  of  March  31,  i860,  an  indictment  shall  be 
deemed  good  and  sufficient  which  charges  the  crime  substan- 
tially in  the  language  of  the  statute.     Comm.  vs.  Maker,  16 
Phila.,    451.     Comm.   vs.   Moreal,    14    Phila.,   366.     4.  An 
objection  to  a  formal  defect  apparent  on  the  face  of  an  indict- 
ment, should  be  taken  by  demurrer  or  by  motion  to  quash  the 
indictment  before  the  jury  is  sworn.     Comm.  vs.  Newcomer,  49 
Pa.,  478.     Comm.  vs.  Frey,  50  Pa.,  245.     5.  The  tests  as  to 
the  sufficiency  of  an  indictment  are    (i)  Does  it  furnish  suffi- 
cient information  and  particulars  to  enable  the  defendant  prop- 
erly to  prepare  his  defence  ?     (2)  Is  it  sufficiently  precise  to 
protect  him  from  a  second  prosecution  ?     Courts  should  not 
be  astute  to  detect  errors  in  indictments.     Comm.  vs.  Rumsey, 
I  Brewster,  422.     6.  The  English  rule  against  the  joinder  of 
a  misdemeanor  and  a  felony  in  the  same  indictment,  has  been 
greatly  modified  by  modem  decisions.     It  only  exists  where 
the  offences  are  repugnant  in  their  nature  and  legal  incidents, 
and  the  trial  and  judgment  so  incongruous  as  to  tend  to  deprive 
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the  defendant  of  some  legal  advantage.  Hemvood  vs.  Comm,^ 
52  Pa.,  425.  Stevick  ws.  Comm.^  78  Pa.,  460.  Hunter  ss, 
Comnt.,  79  Pa.,  503.  7.  The  verdict  in  criminal  cases  does 
not  cure  substantial  defects  in  indictments.  Lutz  vs.  Comm,, 
29  Pa.,  441. 

VI.  Neglect  in  joining  offences,  i  .  A  misjoinder  of 
counts  is  not  cause  for  demurrer.  The  proper  course  for  the 
defence,  in  such  case,  is  to  ask  the  court  before  trial  to  put  the 
prosecution  to  an  election.  Cofnm.  vs.  Demain,  3  Clark,  487. 
2.  The  prosecutor  cannot  charge  the  defendant  with  different 
felonies  in  the  same  count,  nor  with  distinct  felonies  in  different 
counts,  yet  he  may  charge  the  same  felony  in  different  ways  in 
several  counts  in  order  to  meet  the  facts  of  the  case.  The 
defects  in  some  counts  will  not  affect  the  validity  of  the 
remainder,  for  judgment  may  be  given  upon  snch  as  are  valid. 
Comm.  vs.  Dobbins^  2  Parsons,  383.  Camm.  vs.  Miller,  Idem, 
484.  3.  Where  a  statute  makes  indictable  two  or  more  dis- 
tinct acts  connected  with  the  same  transaction,  they  may  be 
coupled  in  one  count.  Comm,  vs.  Miller,  107  Pa.,  276.  4.  It 
is  a  general  rule  in  criminal  pleading,  that  two  distinct  offences 
cannot  be  charged  in  one  and  the  same  count  of  the  indictment 
Comm.  vs.    ScAaud,  3    Kulp,    26.     1 3  Luzerne  Register,  62. 

5.  Where  an  indictment  contains  only  one  count,  and  yet 
charges  distinct  offences,  it  will  be  quashed  on  motion.  Comm. 
vs.  Wilkesbarre,  10  Luzerne  Register,  305.  3  Luzerne  Law 
Times,  N.  S.      I   Kulp,  487.     Comm,  vs.  Bass,  4  Kulp,  76. 

6.  Where  the  offences  charged  in  the  several  counts  of  an 
indictment  are  not  repugnant,  but  grow  out  of  the  .same  transac- 
tion, and  are  mere  variations  of  the  statement,  such  counts 
may  be  joined,  although  some  of  them  charge  the  offence  as  a 
felony,  and  others  as  a  misdemeanor.  Staeger  vs.  Comm,,  103 
Pa.,  469. 

VII.  Neglect  in  language,  i.  A  count  in  an  indict- 
ment, not  containing  the  constitutional  conclusion  ''  against  the 
peace  and  dignity  of  the  same  "  is  invariably  defective.  Comm. 
vs.  Schall,  5  York  Record,  137.     Comm,  vs.  Banner,  Idem, 
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1 38.  2.  The  supreme  court  will  not  reverse  for  defects  of 
grammar  or  rhetoric  in  an  indictment,  if  a  definite  statement 
of  a  positive  offence  can  be  eliminated  therefrom.  Perdue  vs. 
Cofnm,,  96  Pa.,  311. 

VIII.  Neglect  in  name  of  defendant.  A  foreigner 
resident  in  this  country  may  be  indicted  under  a  name  which 
is  the  English  equivalent  of  his  name  in  his  native  tongue,  to 
which  he  had  assented.     Alexander  vs.  Cotnm.^  105  Pa.,  i. 

IX.  Neglect  to  object  to.  i  .  It  is  too  late  to  make 
objections  to  the  form  of  an  indictment  in  the  supreme  court. 
Campbell  vs.  Comm,,  59  Pa.,  266.  2.  A  formal  defect  in  an 
indictment  may  be  cured  by  amendment,  and  advantage  must 
be  taken  of  it,  if  at  all,  before  the  jury  is  sworn.  Comni,  vs. 
Williams,  149  Pa.,  54. 

X.  Neglect  to  sign.  i.  If  an  indictment  be  not  signed 
by  the  foreman  of  the  grand  jury,  it  will  be  quashed  on  motion. 
Comtn.  vs.  Diffenbaugh,  3  Pa.  County,  299.  2.  The  neglect 
of  the  district  attorney  to  sign  an  indictment  may  be  amended. 
Camrn.  vs.  MulhaUey,  3  Luzerne  Law  Times,  N.  S.,  126. 

XL  Neglect  to  state  locality  of  offence.  Where, 
in  a  count,  it  is  omitted  to  allege  the  offence  to  have  been 
committed  within  the  county,  the  omission  is  formal,  and  is 
curable  by  amendment.     Comm,  vs.  Leigh,  15  Phila.,  377. 

Infants. 

I.  Neglect  in  expenditures.  An  infant,  having  no 
guardian,  may  contract  debts  for  necessaries,  according  to  her 
condition  in  life ;  and  if  such  debts  are  paid  by  the  adminis- 
trator of  her  mother  out  of  funds  belonging  to  the  minor,  he 
will  be  entitled  to  credit  in  his  account  therefor,  if  they  were 
indeed  necessaries,  or  if  they  were  ratified  by  the  infant  on  her 
becoming  of  age.     Pettifs  Appeal,  39  Pa.,  326. 

II.  Neglect  of  one  not  in  charge.  To  a  child  of 
tender  years,  no  contributory  negligence  can  be  imputed.  A 
person  not  in  charge  of  an  infant  took  it  into  her  arms  with 
intention  to  protect  it,  fell  with  it  on  the  railroad  track,  where 
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I 

the  child  was  injured  by  the  engine.  An  action  would  lie 
against  such  person  at  the  suit  of  the  child,  for  nothing  but 
necessity  or  inevitable  accident  will  excuse  a  trespass.  If  the 
servants  of  the  railroad  company  were  also  negligent,  the  child 
has  a  further  right  of  action  against  the  railroad  company. 
North  Penna.  R.  R.  vs.  Mahoney,  57  Pa,,  187. 

III.  Neglect  of  parents.  Though  an  infant  of  tender 
years  may  recover  for  an  injury  partly  caused  by  his  own 
imprudent  act,  the  father  cannot  If  a  iather  permits  a  child 
of  tender  years  to  run  at  large  without  a  protector  in  a  dty 
traversed  constantly  by  cars  and  other  vehicles,  he  fiuls  in  the 
performance  of  his  duty  and  is  guilty  of  negligence.  The  &ct 
that  a  young  child  having  parents  is  found  alone  in  the  street, 
is  presumptive  evidence  that  he  was  exposed  n^ligently. 
The  duty  is  the  greater  when  the  risk  is  imminent  Glassey 
vs.  HestonvUU  R.  IV.,  S7  Pa.,  172. 

IV.  Neglect  to  fulfil  promise  to  pay.  A  promise 
after  attaining  majority,  to  pay  a  debt  contracted  during 
infancy,  ^^  as  fast  as  he  got  able,"  will  not  support  an  action, 
without  proof  of  ability  to  pay.  A  promise  must  be  made  to 
the  party  in  interest,  or  his  agent.  Declarations  to  strangers 
are  unavailing.     Chandler  vs.  Glover ^  32  Pa.,  509. 

See  "  Children." 

Injunctions. 

I.  Neglect  to  apply  for.  i  .  Where  a  bill  in  equity 
and  the  evidence  in  its  support  show  a  want  of  diligence  in 
asking  for  an  injunction,  a  preliminary  injunction  will  not  be 
granted.  Butler  vs.  Egge^  170  Pa.,  239.  2.  An  injunction 
will  not  be  granted,  unless  the  plaintiff  makes  it  appear  that  he 
has  used  reasonable  diligence  in  invoking  the  aid  of  the  court. 
One  who  misleads  another  to  his  injury,  will  lose  the  remedy 
he  might  otherwise  have  had.  Westhaeffer  vs.  R.  W,  Co,,  3 
Pa.  Dist.,  56.  3.  A  motion  for  an  injunction  may  be  made 
at  any  time  before  final  decree  according  to  the  modem  liberal 
practice.     Warren  Railway  Co,  vs.  Land  Co,,  54  Pa.,  38. 
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II.  Neglect  to  grant.  i.  Preliminary  injunction  is 
never  awarded  except  when  the  equity  of  the  complainant  is 
clear,  supposing  the  facts  he  alleges  to  be  ultimately  estab- 
lished. The  object  of  a  preliminary  injunction  is  simply  pre- 
ventive to  maintain  things  as  they  are  until  the  rights  of  the 
parties  are  finally  determined.  All  injunctions  are  for  restraint, 
yet  final  injunctions  may  go  beyond  this  and  command  acts 
to  be  done  or  undone ;  they  are  then  termed  mandatory. 
Audenried  vs.  PhUa,  &  Reading  R.  R.,  68  Pa.,  370. 
2.  Courts  may  restrain  acts  contrary  to  law,  but  not  where 
they  are  according  to  positive  law.  This  would  be  to  put 
the  courts  above  the  legislature.  Where  a  positive  statutory 
remedy  exists  and  may  be  pursued,  equity  cannot  interfere  on 
the  ground  of  irreparable  mischief.  The  law  injures  no  one. 
Brown* s  Appeal,  66  Pa.,  157.  3.  No  injunction  should  be 
granted,  when  the  wrong  complained  of  would  not  result  in 
irreparable  injury  to  the  property  of  the  complainant  If  there 
be  an  adequate  remedy  at  law,  or  the  injury  can  be  compen- 
sated for,  the  injury  is  not  irreparable.  Berry  \^.' Clark,  18 
Pittsburg  Journal,  1 1 .  Second  National  Bank  vs.  Brown, 
Idem,  84.  Brown's  Appeal,  62  Pa.,  17.  Clark's  Appeal,  62 
Pa.,  447.  Parry  vs.  Sensenig,  12  Lancaster  Bar,  89.  14 
Idem,  21.  4.  To  justify  issuing  a  preliminary  injunction  the 
plaintiff  must  not  only  show  a  clear  right,  but  also  immediate 
and  urgent  danger  of  irreparable  injury.  Bell  vs.  Bell,  4 
Kulp,  378.  Hespenheide's  Appeal,  2  Lancaster  Review,  135. 
Lackcewanna  Iron  Co,  vs.  Coal  Co,,  4  C.  P.  Reporter,  129. 
5.  Unless  there  is  an  existing  or  impending  injury  to  be 
restrained,  the  court  will  not  interfere  by  way  of  injunction. 
Where  the  evidence  is  conflicting,  and  a  reasonable  doubt 
exists  as  to  the  question  of  fact,  a  preliminary  injunction  will 
not  be  granted.  Correll  vs.  Snyder,  2  Northampton  Co.,  98. 
Lehigh  Valley  Reporter,  85.  Easton  vs.  R,  W,  Co,,  2  North- 
ampton Co.,  45.  6.  Irreparable  injury  to  the  ordinary  use  of 
property  by  continuous  hurtful  acts,  amounting  to  a  nuisance, 
when  the   evidence  is   clear,  may  be   restrained  by  special 
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injunction,  but   injunctions   are  not  granted  to   restrain  an 

illegal  act  merely  because  it  is  illegal.     Campbell  vs.  Schdfield^ 

I  Luzerne  Register,  508.  WUkesbarre  Coal  Co,  vs.  ElUoU,  2 
Idem,  31.  7.  The  issuing  of  an  injunction  rests  in  the  sound 
discretion  of  the  court  dependent  upon  whether  the  injury 
complained  of  is  immediate  and  without  remedy  at  law  by 
compensation  in  damages.     Frankford  Turnpike  Co's  Appeal, 

I I  W.  IT. y  184.    8.  A  preliminary  injunction  cannot  be  used  to 
take  property  out  of  the  possession  of  one  party  and  put  it  into 
the  possession  of  another.  It  will  not  be  granted,  where  it  would 
do  the  plaintifTno  good  and  would  work  injury  to  the  defendant 
Danger  of  irreparable  injury  is  an  indispensable  prerequisite 
to  the  granting  of  a  preliminary  injunction.   Gummere  vs.  R,  R., 
3  Northampton   Co.,  241.     O'Brien   vs.    Wilson,    10  Mont- 
gomery Co.,  169.     9.  Where  a  bill  in  equity  is  filed,  praying 
for  a  preliminary  injunction,  a  mere  general  affidavit  to  the 
truth  of  the  facts  averred  in  the  bill  is  insufficient  to  authorize 
the  issuing  of  the  injunction.     Gilroy's  Appeal^  no  Pa.,  5. 
10.  An  injunction  will  not  be  granted,  when  the  allied  cause 
of  injury  is  doubtful.     A  court  of  equity  has  a  large  discre- 
tionary power  in  granting  a  preliminary  injunction,  which  is 
always  exercised  to  prevent  injustice,  particularly  when  public 
interests  are  concerned.     Germantown  Watch  Co,  vs.  McCal- 
lum,   5   Phila.,  93.      Kerr  vs.    Trego^  Idem,  229.      11.  To 
entitle  a  party  to  a  preliminary  injunction,  the  injury  com- 
plained of  must  be  real  and  substantial,  and  the  danger  threat- 
ened must  be  immediate  and  urgent.     The  bare  allegation  of 
a  fear  that  the  defendant  is  about  to  do  some  act,  without  any 
allegation  of  facts  which  would  justify  such  fear,  is  not  suffi- 
cient.    If  there  is  danger  of  permanent  damage  to  the  plaint- 
iff, unless  the  acts  complained   of  are  restrained,  it  will  be 
granted,  provided  less   injury  will   result  from  granting  the 
injunction,  than  from  withholding  it     Harrisburg  R,  R.  vs. 
R.  R,,   I    Northampton  Co.,  11.      Wind  Gap  R.  R.  vs.  R.  R., 
Idem,    179,  181.     Flory  vs.   R,   R.,   Idem,   232.     12.  If  an 
injunction  be  asked  to  stay  legal  proceedings,  the  necessity 
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should  be  urgent  and  the  case  free  from  doubt,  and  it  should 
appear  that  the  relief  prayed  for  cannot  be  obtained  through  the 
l^al  proceedings  instituted.     Hartnack  vs.  Jaines,  Leg.  Gaz. 
Report,  364.      13.  A  court  cannot  grant  an  injunction   to 
allay  fears  and  apprehension.     The  acts  against  which  protec- 
tion is  asked  must  be  shown  not  only  to  be  threatened,  but 
will  probably  be  committed.      Heiser  vs.  Leid,  1 1  Lancaster 
Review,  265.     14.  No  injunction  will  issue,  or  be  continued, 
where,  by  the  answer,  which  is  uncontradicted  by  testimony,  the 
equities  of  the  bill  are  denied.  Johnson  vs.  Kier,  3  Pittsburg,  204. 
15.  Where  a  plaintifTs  right  has  not  been  established  by  law, 
or  is  not  clear,  but  is  questioned  by  the  answer  and  proofs,  he 
is   not  entitled  to   remedy  by  injunction.     Kelly  vs.  Long^  7 
Phila.,  455.     16.  In  an  application  for  a  preliminary  injunction, 
where  there  is  doubt  as  to  the  plaintiff's  right,  or  the  immi- 
nence of  the  danger,  the  uniform  rule  is  for  the  court  to  with- 
hold its  hand,  especially  where  the  injury  which  would  result 
from  granting  the  injunction  would  be  greater  than  would 
result  from  refusing  it.     Lehigh  Coal  Co,  vs.  Canal  Co.^  i  Pa. 
Dist.,  737.     17.  An  injunction  will  not  be  granted  on  account 
of  past  injuries,  but  as  a  means  of  prevention  in  the  future. 
It  is  a  matter  of  grace,  and  is  generally  refused  when  unavail- 
ing or  much  more  injurious  to  the  one  party  than  beneficial 
to   the   other.     McDonough  vs.  Eamshaw^  2  Pearson,  191. 
18.  A  preliminary  injunction  will  not  be  awarded  except  in  a 
clear  case  of  right,  and  where  no  doubt  exists  as  to  the  claim 
of  the  complainant  to  the  remedy  he  invokes.   Minnig's  Appeal, 
4  W.  N.,  99.      82  Pa.,  373.       19.  A  preliminary   injunc- 
tion   is   never  granted  to    enforce   a   mere   right,   but   only 
to    prevent   irreparable    mischief     It  will  never  be    granted 
when  it  will  subject  a  defendant  to  loss  without  benefiting  the 
plaintiff.      Mocanaqua   Coal  Co,  vs.  R,  /?.,  4  Brewster,  158. 
20.  A  court  of  equity  sometimes   restrains  by  injunction  a 
private  trespass,  but  only  where  the  right  is  clear  ;  if  his  right 
is  doubtful,  complainant  must  first  establish  it  at  law.     Mor- 
gan's Appeal,  25  W.  N.,  532.     21.  It  must  be  a  strong  and 
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clear  case,  or  the  plaintiff  must  have  established  his  rights  at 
law,  before  a  court  of  chancery  should  direct  an  injunction  to 
go  out.  Park  Coal  Co,  vs.  0' Donnelly  4  Legal  Register,  127. 
22.  Where  the  right  to  relief  is  not  clear,  the  court  will  not 
grant  an  injunction.  Picarvs,  Bivolack,  7  Kulp,  241.  23.  A 
preliminary  injunction  will  not  be  continued,  where  the  plaint- 
iff has  slept  upon  his  rights  for  years.  Parker  vs.  SpilUn,  10 
Phila.,  8.  24.  In  a  bill  for  an  injunction,  if  the  question  is 
doubtful,  it  is  decisive  against  the  injunction;  chancery  will 
not  decree  an  injunction,  except  in  a  clear  case  of  the  evasion 
of  a  public  or  private  right.  Philadelphia's  Appeal,  78  Pa.,  33. 
25.  An  injunction  will  not  be  granted  where  the  I^^al  rights 
of  the  parties  are  in  dispute,  except  to  prevent  serious  or 
irreparable  injury.  DiUey  vs.  Ry,  Co,,  6  Kulp,  503.  Lehi^ 
Coal  Co,  vs.  Canal  Co.,  Idem,  363.  Post  vs.  Young,  7  Kulp, 
102.  WMtham  vs.  Clyde,  i  Lancaster  Bar,  46.  26.  To 
authorize  the  court  to  interfere  by  injunction,  the  injury  must 
be  shown'to  be  such  as  from  its  nature  is  not  susceptible  to  be 
adequately  compensated  by  damages  at  law ;  or  by  a  continua- 
tion of  the  same  a  permanent  injury  would  ensue  or  occasion  a 
constantly  recurring  grievance.  A  clear  equity  must  be  shown, 
entitling  the  party  to  the  relief  and  aid  asked  for.  SutcBff 
vs.  Isaac,    i   Parsons,  494.      Waring  vs.  Cram,  Idem,  516. 

27.  A  preliminary  injunction  cannot  be  awarded  where  every 
allegation  of  the  plaintiff  calling  for  relief  is  denied  by  the 
defendant.      Wagner  vs.   Poley,    6    Montgomery    Co.,  29. 

28.  Injunctions  are  not  granted  to  prevent  possible  and  prospec- 
tive injury,  except  in  cases  where  it  is  clear  that  no  adequate 
remedy  at  law  will  exist  if  the  anticipated  harm  occurs.  Equity 
never  interposes  the  strong  arm  of  injunction,  except  in  a  clear 
case  of  the  invasion  of  a  private  or  public  right.  To  doubt 
is  to  refuse.  WUkesbarre  Gas  Co,  vs.  Wilkesbarre^  3  North- 
ampton Co.,  237. 

III.  Neglect  to  continue,  i.  Afler  a  preliminary 
injunction  has  been  granted,  if  the  plaintiff  fails  to  use  due 
diligence  in  bringing  the  case  to  a  hearing,  the  injunction  will 
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be  dissolved.  Barrett  vs.  Building  Ass*n,  $  C.  P.  Reporter,  66. 
5  Lancaster  Review,  269.  2.  It  is  the  universal  practice  of  a 
court  of  chancery  to  dissolve  an  injunction  on  an  affidavit  or 
answer  under  oath  by  the  defendant  denying  the  facts  and  the 
equity  in  the  bill  on  which  it  was  granted ;  nor  can  the  counter 
affidavit  of  the  plaintiff,  sustained  by  many  witnesses,  prevent 
it ;  nor  will  they  be  received  except  in  certain  cases  pointed  out 
by  the  practice  in  equity.  Carpenter  vs.  Burdon,  2  Parsons,  26. 
3.  An  injunction  will  be  dissolved,  where  the  answer  fully  dis- 
proves the  allegations  of  fraud  and  shows  a  bona  fide  debt  and 
full  consideration,  Hammond  vs.  Wieidow,  1  Luzerne  Law 
Times,  67  ;  Stewart  vs.  Scranton,  2  Idem,  151.  4.  An  injunc- 
tion will  be  dissolved,  where  the  plaintiff  has  slept  upon  his 
rights  for  more  than  year  afler  it  was  granted,  and  has  not 
prosecuted  his  case  further.  WMtevs.  Schlecht^  14  Phila.,  88. 
5.  A  preliminary  injunction  will  be  dissolved,  where  there 
exists  a  doubt  either  on  the  law  or  the  facts,  Luts  vs.  Lutz,  34 
Pittsburg  Journal,  260. 

IV.  Neglect  to  furnish  affidavits.  The  issuing  of 
a  preliminary  injunction  upon  a  bill  filed  and  sworn  to,  but 
without  any  injunction  affidavits  to  support  it, is  a  practice  which 
should  not  be  countenanced.  Stine  vs.  Atkins^  i  Foster,  35. 
Light  vs.  Light,   i   Pa.   County,  21.     Kincaid's  Appeal^  66 

Pa.,  411. 

V.  Neglect  to  obey.  When  a  defendant,  pending  an 
action  for  injunction,  and  afler  notice  thereof,  proceeds  to  do 
the  things  complained  of  in  the  bill,  he  does  so  at  his  peril  - 
Gross  negligence  in  serving  the  writ  is  no  ground  for  dis- 
regarding its  existence.  Streater's  Estate,  2  Kulp,  288.  12 
Luzerne  Register,  17. 

Inns. 

I.  Neglect  of  goods  of  guest.  An  innkeeper  is 
liable  for  whatever  is  deposited  in  his  house ;  but  if  the  trust 
is   reposed  in  another  person,  the  guest  does  not  rest  on  the 
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security  of  the  inn,  and  cannot  hold  his  host  for  the  loss  of 

his  property.     Sneider  vs.  Geiss^  i  Y.,  34. 

II.  Neglect  of  landlord  to  fay  rent.  The  goods 
of  a  boarder  are  not  liable  to  be  distrained  for  rent  due  by  the 
keeper  of  a  boarding  house.     Riddel  ws,  Welden,  5  Wh.,  9. 

III.  Neglect  to  observe  Sunday.  The  act  of  1794 
does  not  except  the  sale  of  liquor  by  an  innkeeper  to  a 
sojourner  on  Sunday.     Omit  vs.  Comm,,  21  Pa.,  426. 

Innkeepers. 

I.  Neglect  in  ejecting  guest.  If  a  guest  in  a  hotel  by 
reason  of  intoxication,  is  annoying  to  the  other  guests  of  the 
house,  the  proprietor  may  rightfully  eject  him,  using  no 
unnecessary  force.  If,  however,  the  trouble  caused  by  the 
guest  is  due  to  his  sickness,  he  must  be  treated  with  due  con- 
sideration, and  if  he  is  removed,  such  removal  must  be  in  a 
manner  suited  to  his  enfeebled  condition.  McHugh  vs. 
Schlosser,  159  Pa,,  480. 

II  Neglect  in  selling  liquors.  i.  An  innkeeper 
cannot  legally  sell  liquor  to  a  sojourner  on  Sunday.  Cornm, 
vs.  Omit,  I  Pittsburg  Journal,  87.  2.  Under  the  Pennsylvania 
statutes,  a  widow  may  maintain  an  action  for  the  death  of  her 
husband  against  one  who  caused  it  by  furnishing  him  h'quor, 
knowing  him  to  be  of  intemperate  habits,  or  being  at  the  time 
visibly  intoxicated.  The  husband's  voluntary  taking  of  the 
liquor,  in  these  circumstances,  is  not  such  contributory  negU- 
gence  as  will  prevent  her  recovery  of  damages.  Doxies  vs. 
Mc Knight y  146  Pa.,  610.  3.  In  an  action  on  the  case  against 
a  tavern  keeper  to  recover  damages  for  the  death  of  a  man 
to  whom  he  had  sold  liquor,  it  appeared  that  the  deceased,  on 
the  day  of  his  death,  went  into  the  defendant's  tavern  in  an 
intoxicated  condition,  and  while  there  he  was  served  with 
liquor  which  he  drank.  He  then  visited  another  saloon, 
mounted  his  wagon  and  fell  off  his  seat  backward  and  was 
picked  up  dead.  The  court  charged,  that  if  the  deceased  had 
the  reputation  of  being  a  man  of  intemperate  habits,  and  the 


IN    PENNSYLVANIA  815 

Innkeepers — Continued, 

defendant  knew  that  such  was  his  reputation,  it  was  sufficient 
notice  of  such  habit,  without  express  written  or  verbal  notice. 
Elkin  vs.  Buschner,  i  Monaghan,  359.  4.  The  giving  or  sell- 
ing liquor  to  a  man  of  known  intemperate  habits,  who  is 
already  intoxicated,  is  such  negligence  as  would  render  the 
innkeeper  liable  in  damages  for  any  resulting  injury  causing 
death,  at  the  suit  of  the  widow,  children  or  parents  of  the 
decedent.  Fink  vs.  Gorman ^  40  Pa.,  96.  5.  In  a  civil  action 
for  damages,  under  act  of  May  8,  1854,  charging  an  inn- 
keeper with  having  caused  the  death  of  plaintiff's  husband 
by  unlawfully  furnishing  him  with  intoxicating  liquors,  while 
intoxicated,  with  knowledge  of  his  intemperate  habits,  the 
defendant  is  responsible  for  the  resulting  injury,  even  though 
others  furnished  him  with  liquors  on  the  same  occasion. 
Taylor  vs.  Wright,  126  Pa.,  617.  6.  The  act  of  May  8, 1854, 
provides,  that  the  wilful  furnishing  of  intoxicating  drinks,  as 
a  beverage,  to  an  intoxicated  person  or  one  of  known  intem- 
perate habits,  shall  be  deemed  a  misdemeanor,  and  the  party 
so  acting  shall  be  held  civilly  responsible  for  an  injury  to 
person  or  property  in  consequence  of  such  furnishing,  and  any 
one  aggrieved  may  recover  full  damages  by  an  action  on  the 
case.  In  the  present  case,  it  was  held,  that  the  &ther  was  not 
a  person  aggrieved  by  the  unlawful  furnishing  of  liquors  to  his 
son  within  the  meaning  of  the  act,  as  it  was  not  shown  that  the 
&ther  was  liable  for  his  son's  present  support.  Veon  vs.  Crea- 
tan,  138  Pa.,  48.     Comm,  vs.  Zelt,  138  Pa.,  615. 

III.  Neglect  of  guest  to  pay.  The  act  of  1876  enacts, 
that  every  person  who  shall,  at  any  hotel,  inn  or  boarding 
house  receive  or  cause  to  be  furnished  any  food  or  accommo- 
dations with  intent  to  defraud  the  owner  or  proprietor  out  of 
the  value  thereof,  shall  be  guilty  of  a  crime  and  may  be 
indicted.  The  law  applies  to  both  a  guest  and  to  a  perma- 
nent boarder.     Comm.  vs.  Gough,  3  Kulp,  148. 

IV.  Neglect  on  the  part  of  guest.  PlaintiflF  and 
defendant  were  in  a  public  bar  room  ;  defendant  fell  against  a 
stove,  causing  a  vessel  of  hot  water  to  upset  and  scalding  the 
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plaintiff.  Held,  if  the  fall  of  defendant  was  a  mere  accident, 
brought  about  without  negligence  or  improper  conduct  on  his 
part,  he  would  not  be  responsible  to  the  plaintiff  for  the 
injury;  but  if  the  &11  was  the  effect  of  intoidcation  from 
drinking  to  excess,  the  defendant  was  liable.  Sullivan  vs. 
Murphy,  2  Miles,  298. 

V.  Neglect  of  servant.  A  young  domestic  in  a  hotd, 
in  pursuance  of  her  duty,  visited  a  room  and  found  on  the 
bureau  an  explosive,  of  the  nature  of  which  she  had  knowl- 
edge. She  tapped  it  and  it  exploded,  resulting  in  her  injury. 
Held,  that  she  was  guilty  of  contributory  negligence.  Layhm 
vs.  Rogers^  3  C.  P.  Reporter,  79. 

VI.  Neglect  to  deliver  property  of  guest.  An  inn- 
keeper, who  has  charge  of  property  which  he  supposes  belongs 
to  his  guest,  is  not  required  to  surrender  it  to  a  stranger,  until 
he  is  allowed  a  reasonable.time  to  make  inquiries.  Hoffman 
vs.  Thomdell,  17  Pittsburg  Journal,  123. 

VII.  Neglect  to  post  statement  of  charges.  The 
act  of  April  20,  1876,  requires  every  keeper  of  a  hotel, 
restaurant,  inn  or  boarding  house  to  post  in  a  conspicuous 
place  in  the  office  and  in  every  bed  room  occupied  by  guests 
in  the  house,  a  statement  of  the  charges  by  the  day,  and  for 
meals  and  lodging.  For  any  violation  of  this  section,  the 
offender  shall  forfeit  his  bill,  and  upon  conviction  thereof  shall 
be  imprisoned  for  not  more  than  six  months.  Where  there  is 
a  special  contract  for  board,  the  &ct  that  the  statement  of 
charges  was  not  posted,  will  not  exempt  the  boarder  from 
liability.  Whalley  vs.  Toddingtotty  13  Phila.,  2.  8  Luzerne 
Register,  140. 

VIII.  Neglect  to  protect  guests.  Where  one  enters 
a  saloon  or  tavern,  open  for  the  entertainment  of  the  public, 
the  proprietor  is  bound  to  see  that  he  is  properly  protected 
from  the  assaults  or  insults  of  drunken  or  vicious  men  whom 
he  may  harbor.  Rommel  vs.  Schambacher,  120  Pa,,  579. 
20  W.  N.,  262. 

IX.  Neglect  to  protect  goods  of  boarder.    An  inn- 
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keeper  is  not  liable  for  goods  of  a  boarder  stolen  from  the 
inn,  unless  there  be  proof  of  gross  negligence.  But  the  inn- 
keeper is  liable  for  the  loss  of  goods  of  a  traveller  or  a  way- 
farer, but  he  is  not  so  liable  to  a  boarder.  The  difference 
between  the  liability  of  an  innkeeper  to  his  guest  and  his  lia- 
bility to  a  boarder  had  its  origin  in  the  earliest  cases.  By  the 
civil  law,  an  innkeeper  was  not  liable  for  the  loss  of  the  goods 
of  his  guest  while  sojourning  in  the  inn,  unless  the  loss  was 
caused  by  the  act  of  the  innkeeper  or  his  servants.  By  the 
common  law,  as  well  as  our  law,  the  rule  is  different,  and  it  is 
no  excuse  for  him  that  he  gave  the  guest  the  key  of  his  cham- 
ber and  he  left  the  door  open.  Jeffords  vs.  Crumps  12  Phila., 
SCO.     5  W.  N.,  10. 

X.  Neglect  to  protect  the  goods  of  guest,  i.  Judg 
ment  for  want  of  an  affidavit  of  defence  cannot  be  entered  in 
an  action  for  an  implied  contract  to  pay  money.  It  will  not 
be  granted  in  an  action  brought  by  the  guest  of  a  hotel  to 
recover  from  the  landlord  the  value  of  a  gold  watch  and  chain, 
alleged  in  an  affidavit  of  claim  to  have  been  stolen  from  the 
room  of  the  guest  Barr  vs.  Duncan,  76  Pa.,  395.  2.  An 
innkeeper  is  liable  for  the  loss  of  a  guest's  watch  stolen  dur- 
ing the  night  from  his  room  when  there  was  no  inside  bolt  to 
the  door.  The  act  of  May  7,  1855,  provides,  that  guests  may 
be  required  to  deposit  in  the  hotel  safe  their  money,  goods, 
jewelry  and  valuables,  and  n^lecting  to  do  so,  the  innkeeper 
shall  not  be  liable  for  their  loss  by  thefl  or  otherwise.  The 
proviso  to  the  act  permits  the  retention  in  the  room  of  the 
guest  of  such  amount  of  money,  jewelry,  goods  and  valuables 
as  is  usual  for  a  guest  to  have  about  him.  Duncan  vs.  Barr, 
21  Pittsburg  Journal,  102.  3.  An  innkeeper  is  bound  to  take 
all  possible  care  of  the  goods,  money  and  baggage  of  his 
guests  deposited  in  his  house,  or  entrusted  to  his  family  or 
servants,  and  he  is  responsible  for  their  acts  and  the  acts  of 
other  guests.  He  is  bound  to  provide  honest  servants,  and  to 
vigilance  over  all  persons  coming  into  his  house.  He  must 
pay  for  goods  stolen  in  his  house  from  a  guest,  unless  stolen 
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by  the  servant  or  companion  of  the  guest.  In  case  of  a  loss 
at  an  inn,  the  innkeeper  is  liable,  although  sick  or  absent.  He 
is  not  liable  for  the  loss  of  his  guest's  money  when  he  does 
not  deposit  it  on  the  security  of  the  inn,  but  entrusts  it  to 
another  guest  of  inmate.  Houser  vs.  Tully,  62  Pa.,  92. 
Walsh  vs.  Porterfieldy  87  Pa.,  376.  4.  It  is  the  duty  of  an 
innkeeper  to  provide  a  safe  place  of  deposit  in  which  guests 
may  store  their  valuables.  McCoUin  vs.  Reedy  16  W.  N.,  287. 
5.  An  innkeeper  is  bound  to  pay  for  goods  stolen  in  his  house 
from  a  guest,  unless  stolen  by  the  guest's  servant  or  compan- 
ion, but  the  conduct  of  the  guest,  contributory  to  his  loss, 
whether  voluntary  or  negligent,  is  always  a  defence ;  and  his 
£iilure  to  deposit  valuables  in  a  safe  place  provided  by  the 
landlord,  after  express  notice  so  to  do,  and  his  n^lect  to 
fasten  his  room  door,  are  evidence  of  contributory  negligence. 
Shultz  vs.  Wall^  134  Pa.,  262.  6.  Where  evidence  was  pro- 
duced, that  the  guest  was  intoxicated  at  the  time  of  an  alleged 
robbery  in  the  hotel,  it  was  proper  in  the  court  to  instruct  the 
jury,  that  if  the  intoxication  contributed  in  any  way  to  the  loss 
of  his  goods,  such  guest  could  not  recover.  Walsh  vs.  Porter- 
field,  87  Pa.,  376. 

XI.  Neglect  to  receive  guest,  i.  Where  an  inn- 
keeper refused  accommodation  to  a  woman  about  to  be  con- 
fined, it  was  held  to  be  sufficient  cause  to  revoke  his  license. 
Bowlby  Case,  Lehigh  Valley  Rep.,  121.  2.  An  innkeeper  is 
bound  to  receive  all  who  enter  his  house  as  guests,  provided 
he  has  room,  and  to  find  them  victuals  or  lodgings  upon  their 
tendering  him  a  reasonable  price  for  the  same.  The  privilege 
extends,  however,  only  to  such  as  come  as  guests  for  board 
and  lodging ;  in  all  other  respects,  the  innkeeper  exercises  the 
same  control  over  his  dwelling  that  any  one  else  does,  and  he 
may  use  force  to  eject  one  whose  presence  is  disagreeable  or 
dangerous  to  himself  or  his  guests.  Comtn.  vs.  Mitchell, 
I  Phila.,  63.  2  Parsons,  436.  3.  Under  the  fourteenth 
amendment  of  the  constitution  and  the  subsequent  act 
of   congress,   an   innkeeper   is   not  justified    in  refusing    to 
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receive  as  a  guest  in  his  house  a  person  on  account  of  his 
color.  A  clerk  in  his  employ,  who  has  charge  of  the  reception 
of  travellers  at  the  hotel,  may  be  liable  to  conviction  for  a  vio- 
lation of  the  provisions  of  the  act  United  States  vs.  New- 
comer, II  Phila.,  519.     23  Pittsburg  Journal,  131. 

Inquiry. 

Neglect  to  make.  i.  Possession  of  land  by  a  third 
person  is  sufficient  to  put  an  intended  purchaser  on  inquiry  ; 
but  he  is  only  bound  to  make  reasonable  inquiry.  If  he  find 
him  in  possession  under  a  lease  made  subsequent  to  an  abso- 
lute deed  to  his  proposed  grantor,  he  may  disregard  such  title. 
Bugbee's  Appeal,  1 10  Pa,,  331.  2.  Whatever  puts  a  man  upon 
inquiry  amounts  in  judgment  of  law  to  notice,  provided  the 
inquiry  becomes  a  duty,  as  in  the  case  of  purchasers  and  cred- 
itors, and  would  lead  to  the  knowledge  of  the  requisite  fact 
by  the  exercise  of  ordinary  diligence  and  understanding.  It 
is  well  settled,  however,  that  a  party  is  not  affected  by  a  mere 
general  rumor  of  an  unrecorded  title.  The  information  must 
come  from  some  one  interested  in  the  property,  and  must  be 
directly  communicated.     Hottenstein  vs.  Lerch,  104  Pa,,  459. 

Inquisition, 

I.  Neglect  to  claim.  A  waiver  by  a  defendant  of 
inquisition  to  condemn  real  estate  levied  upon,  and  an  agreement 
that  the  sheriff  may  sell  on  yi^&  fieri  facias,  may  be  joined  with 
a  claim  for  the  benefit  of  the  exemption  law,  as  they  are  not 
inconsistent.     Shaw's  Appeal,  49  Pa.,  177. 

II.  Neglect  to  hold.  Inquisition  is  unnecessary  on  a 
writ  issued  on  a  revived  judgment,  when  the  original  note 
contains  a  waiver  of  inquisition,  and  the  waiver  is  entered  of 
record  as  part  of  the  judgment.  Building  Ass^n  vs.  Flanagan^ 
I  C.  P.  Reporter,  122. 
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Insanity. 

I.  Neglect  in  certifying  to.  In  trespass  against phy- 
sycians  in  giving  a  false  certificate  of  lunacy,  no  presumption 
of  negligence  necessarily  arose  from  the  mere  &ct  that  the 
defendants  were  mistaken  as  to  the  fact  of  insanity.  The  most 
careful  and  skillful  physician  is  liable  to  an  error  of  judgment 
in  deciding  upon  a  mysterious  disease  like  insanityr.  Williams 
vs.  De  Bar,  14  Pa.,  149. 

II.  Neglect  to  prove.  An  attempt  at  suicide  of  itself 
is  not  evidence  of  insanity,  and  raises  no  legal  presumption 
thereof,  but  it  may  be  considered  by  the  jury  in  that  connec- 
tion.    C(yyle  vs.  Camm.,  5  Luzerne  Law  Times,  N.  S.,  39. 

Insolvency. 

I.  Neglect  by  preferring  creditor.  It  is  not  unlaw- 
ful in  Pennsylvania,  for  an  insolvent  private  corporation  to  con- 
fess a  judgment  to  a  bona  fide  creditor,  not  an  officer  or  mem- 
ber of  it.  East  Side  Bank  vs.  Tanning  Co.,  15  Pa. 
County,  357. 

II.  Neglect  in  granting  discharge.  i.  One  who 
petitions  for  his  discharge  as  an  insolvent  debtor,  alleging 
falsely  in  his  petition  that  he  was  then  in  the  custody  of  the 
sheriff,  whereas  he  had  been  released  on  bail,  is  not  entitled  to 
his  discharge.  Eschenbaugh  vs.  Bricker,  20  W.  N.,  332. 
2.  A  defendant  is  entitled  to  a  discharge  under  the  insolvent 
laws,  where  the  damages  formed  by  the  jury  are  less 
than  one  hundred  dollars,  even  in  an  action  founded  upon 
actual  force.  Dimnnck's  Case,  2  Pa.  Dist,  842.  3.  Defend- 
ant in  trover  and  conversion  or  in  an  action  for  breach 
of  promise  of  marriage,  will  be  discharged  under  the  insol- 
vent act  of  1836,  without  sixty  days'  imprisonment,  unless 
actual  fraud  be  proved.  Craig,  In  re,  2  Phila.,  391.  Delany, 
In  re,  Idem,  393.  4.  A  person  arrested  under  a  cafdas  ad 
satisfaciendu7n  and  applying  for  a  discharge  under  the  insolvent 
laws,  is  not  entitled  to  such  discharge  unless  he  has  undergone 
an  actual  confinement  of  at  least  sixty  days.  Scranton*s  Appeal, 
3  Eulp,  328.      Scranton's  Appeal,  16  W.  N,,  192.    Hammer 
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vs.  Hobart,  5  C.  P.  Reporter,  29.  Paxson,  Inre,  i  Chester  Co., 
482.  5.  A  defendant  in  execution  at  the  suit  of  the  United 
States,  is  not  entitled  to  be  discharged  from  arrest,  under  the 
act  of  congress  of  February  28,  1839,  in  consequence  of 
having  taken  the  benefit  of  the  insolvent  laws  of  Pennsylvania. 
United  States  vs.  Hewes,  4  Clark,  358. 

III.  Neglect  to  appear.  i.  Where  a  bond  was  given 
in  vacation  conditioned  for  the  appearance  of  the  obligor  at 
the  next  term  of  court,  the  condition  is  broken  by  the  insolv- 
ent's failure  to  comply  with  the  time  fixed  by  law  for  the 
duration  of  the  term.  Norton  vs.  Miller,  38  Pa,,  270.  2.  In 
the  absence  of  an  order  extending  the  time,  the  court  has  no 
discretionary  power  to  relieve  an  insolvent  from  the  forfeiture 
of  his  bond,  caused  by  his  failure  to  appear  and  present  his 
petition  for  discharge  at  the  next  term  of  court.  Spare,  In  re, 
7  Kulp,  525.     Taylor,  In  re,  i  Pearson,  191. 

IV.  Neglect  to  file  petition.  A  bond  given  under 
the  act  of  July  12,  1842,  is  forfeited  by  the  omission  to  apply 
by  petition  for  the  benefit  of  the  insolvent  laws  within  thirty 
days  from  its  date.     Haviland  ws,  Hayward,  35  Pa.,  459. 

V.  Neglect  to  make  full  surrender.  An  insolvent 
selling  property  in  payment  of  his  debts,  cannot  reserve  any 
of  it  for  his  own  benefit ;  a  stipulation  for  such  reservation 
renders  the  transaction  void.      Beniz  vs.  Rockey,  69  Pa.,  71. 

VI.  Neglect  to  obtain  discharge.  When  an  insolvent 
debtor  gives  bond  to  appear  at  the  next  term  of  the  common 
pleas  court,  and  presents  his  petition  for  the  benefit  of  the 
insolvent  laws,  the  condition  of  the  bond  must  be  complied 
with,  and  either  a  discharge,  or  continuance,  or  surrender, 
must  appear  to  save  the  bond.  The  statute  requires  an  active 
compliance    with    its    provisions.       McDonougks    Case,   37 

Pa.,  275. 

VII.  Neglect  of  assignee.  The  assignee  of  an  insolvent 
m^y  purchase  at  sheriff 's  sale  real  estate  sold  upon  a  previous 
mortgage.     Fisk  vs.  Sarber,  6  W.  &  S.,  18. 
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Inspectors. 

I.  Neglect  in  examining  goods.  An  inspector  is  liable 
to  an  action  in  the  case  for  negligence  in  inspecting  goods. 
He  is  not  responsible  for  an  honest  mistake  of  judgment,  but 
is  for  a  reckless  disregard  of  duty  resulting  in  damage  to 
another.     McKennan  vs.  Badine,  6  Phila.,  582. 

II.  Neglect  in  inspecting  steam  boilers.  Under  the 
law,  the  defendant  corporation  was  specially  authorized  to 
inspect  and  insure  steam  boilers.  Not  being  insurers,  it  was 
held  not  responsible  for  the  consequences  of  according  to  the 
boiler  a  higher  d^ree  of  resisting  power  than  it  would  safely 
bear,  unless  their  doing  so  resulted  from  negligence.  Bradley 
vs.  Bailer  Co.,  16  Phila.,  535. 

Insurance.  ' 

I.  Neglect  by  removal  of  stock.  In  a  suit  for  Ae 
value  of  a  horse  insured,  the  fact  that  it  was  removed  is  for 
the  jury  to  decide  whether  such  removal  increased  the  risk. 
Reck  vs.  Live  Stock  Co,,  2  Pa.  Dist.,  502. 

II.  Neglect  in  application.  The  feet  that  an  appli- 
cation for  a  policy  of  insurance  was  drawn  in  lead  pendl  and 
written  on  the  blank  form  of  another  company,  and  subse- 
quently signed  by  the  applicant,  made  it  valid.  City  Ins.  Co. 
vs.  Bricker,  91  Pa.,  488. 

III.  Neglect  in  amount  op  assessments,  i.  In  an 
action  by  a  mutual  insurance  company  against  a  policy  holder 
to  recover  the  amount  of  an  assessment,  if  the  company  proves 
its  claims,  and  that  the  assessment  is  not  so  excessive  as  to 
indicate  fraud  or  gross  mistake  in  making  the  assessment,  it  is 
entitled  to  recover,  unless  the  defendant  shows  evidence  of 
matter  which  defeats  the  action.  Susquehanna  Ins.  Co.  vs. 
Gackenback,  115  Pa.,  492.  2.  The  managers  of  a  mutual 
insurance  company  may  exercise  a  reasonable  discretion  in 
fixing  the  amount  of  an  assessment,  having  in  view  the  losses, 
and  the  possibility  of  making  collections.  People's  Ins.  Co. 
vs.  Groff,  154  Pa.,  200. 

IV.  Neglect  in  assigning  policy,      i.  In  a  suit  on  a 
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policy  of  insurance,  it  is  not  competent  for  the  plaintiff  to 
prove  that  the  company  had,  in  certain  instances,  departed 
from  its  rules  with  regard  to  transfers,  but  a  custom  to  do  so 
must  be  shown.  Burger  vs.  Ins.  Co.,  20  Pittsburg  Jotimal, 
4.  2.  Under  a  clause  in  a  policy  of  insurance,  which  provides 
that  it  shall  become  void  on  assignment,  unless  it  be  approved 
and  endorsed  on  the  policy  by  an  officer,  an  approval  of  an 
assignment,  written  and  sig^ned  by  the  president  of  the  com- 
pany on  a  separate  piece  of  paper,  and  attached  to  the  policy 
by  a  wafer,  will  suffice.  Pa,  Ins.  Co.  vs.  Bowman,  44 
Pa.,  89. 

V.  Neglect  in  assigning  policy,  i.  In  a  suit  on  a 
policy  of  insurance,  it  is  not  competent  for  the  plaintiif  to 
prove  that  the  company  had,  in  certain  instances,  departed  from 
its  rules  with  regard  to  transfers,  but  a  custom  to  do  so  must  be 
shown.  Burger  vs.  Ins.  Co.,  20  Pittsburg  Journal,  4.  2. 
Under  a  clause  in  a  policy  of  insurance,  which  provides  that  it 
shall  become  void  on  assignment,  unless  it  be  approved  and 
endorsed  on  the  policy  by  an  officer,  an  approval  of  an  assig^n- 
ment,  written  and  signed  by  the  president  of  the  company  on  a 
separate  piece  of  paper,  and  attached  to  the  policy  by  a  wafer, 
will  suffice.     Pa.  Ins.  Co.  vs.  Bowman,  44  Pa.,  89. 

VI.  Neglect  in  cancelling  policy.  A  policy  of  insur- 
ance cannot  be  cancelled,  without  notice  to  the  assured  or  his 
agent  authorized  to  receive  such  notice.  Lancashire  Ins,  Co. 
vs.  Nill,  114  Pa.,  248. 

VII.  Neglect  IN  CONSTRUING  policy,  i.  Where  words 
are,  without  violence,  susceptible  of  two  constructions,  in  a 
contract  of  insurance,  that  construction  will  be  adopted  which 
sustain  the  policy  and  prevent  forfeiture.  Evans  vs.  Relief 
Ass^n,  I  Pa.  Dist,  27.  2.  Whenever  there  is  any  serious 
doubt  arising  as  to  the  meaning  of  a  contract  of  insurance,  it 
is  to  be  construed  most  strongly  in  favor  of  the  insured,  because 
the  language  is  that  of  the  company.  Haeffer  vs.  March,  i 
York  Record,  29.  Hendel  vs.  Assurance  Ass'n,  2  Pa.  Dist., 
1 16.     3.  The  printed  conditions  in  a  policy  of  insurance  must 


824  THE    LAW    OF    NEGLIGENCE 

Insurance — Continued. 

give  way  to  the  written  ones,  when  there  is  conflict  between 
them.  Haws  vs.  Ins.  Co,,  36  Pittsburg  Journal,  157.  Haz- 
UU  vs.  Ins,  Co,,  I  W.  N.,  24.  4.  Where  the  terms  of  a  policy 
of  insurance  are  susceptible,  without  violence,  to  two  interpre- 
tations, that  construction  which  is  more  &vorable  to  the 
insured,  in  order  to  indemnify  him  for  loss  sustained,  should 
be  adopted.     TetUonia  Ins,  Co,  vs.  Mund,  102  Pa.,  89. 

VIII.  Neglect  IN  contracting  for.  The  act  of  April 
26, 1887,  prohibits  the  forwarding  of  premiums  or  applications 
for  insurance  to  any  foreign  insurance  company  unauthorized  to 
do  business  in  this  state.  The  prohibition  applies  to  insurance 
agents  and  brokers,  and  not  to  owners  of  property  who  noake 
single  contracts  of  insurance  with  such  companies.  Contm,^, 
Biddle,  139  Pa,,  605. 

IX.  Neglect  in  forum  of  action.  Under  the  act  of 
April  24,  1857,  a  ^^^^  "^^X  ^  brought  against  any  insurance 
company  that  has  an  office  in  the  state,  and  be  commenced  in 
the  county  where  the  insured  property  is  located.  SkipUm  vs. 
Fees,  I  Pa.  Dist.  331. 

X.  Neglect  in  language  of  policy.  An  ambiguous  or 
obscure  policy  of  insurance  is  to  be  construed  most  strongly 
against  the  insurer.  Metropolitan  Ins.  Co.  vs.  Drach,  loi 
Pa.,  278. 

XI.  Neglect  in  levying  assessments,  i.  An  assess- 
ment is  presumed  to  be  properly  made,  unless  fraud  or  gross 
negligence  be  shown.  The  insolvency  pf  the  company  is  no 
defence.  Peoples  Ins,  Co,  vs.  Bergstresser,  1 1  Pa.  County,  646. 
I  Pa.  Dist,  771.  2.  Even  if  the  assessments  levied  by  a 
mutual  insurance  company  are  largely  in  excess  of  its 
liabilities,  it  can  recover  them  on  showing  that  the  amount 
the  company  was  able  to  collect  from  the  assessments  was  less 
than  its  liabilities.  Buckley  vs.  Ins,  Co.,  92  Pa.,  501.  3.  A 
member  of  a  mutual  insurance  company  is  not  liable  to  be 
assessed  on  his  premium  note,  for  the  payment  of  losses  and 
expenses  incurred  before  he  became  a  member.  Mutual  Valley 
Ins,  Co.  vs.  Rausch,  i  Schuylkill  Record,  250. 
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XII.  Neglect  in  policy.  Although  a  policy  may 
expressly  require  the  countersigning  by  an  agent  of  the  com- 
pany, it  may  be  dispensed  with,  where  the  inteption  to  execute 
is  sufficiently  plain.     Myers  vs.  Ins,  Co.,  27  Pa.,  268. 

XIII.  Neglect  in  representations,  i  .  Where  a  party 
applying  for  insurance,  without  fraud,  made  an  inaccurate 
representation,  not  a  warranty,  which  he  believed  to  be  true, 
this  would  not  defeat  his  action  on  the  policy.  Imperial  Fire 
Ins,  Co,  vs.  Murray y  73  Pa.,  13.  2.  False  representations 
made  before  insurance,  and  on  the  faith  of  which  the  policy 
issues,  avoid  the  policy,  whether  such  representations  were  by 
mistake  or  design.  But  a  different  rule  prevails  as  to  repre- 
sentations made  after  the  insurance,  and  after  the  loss  has 
occurred.  Melvin  vs.  Ins,  Co.,  2  Luzerne  Register,  219. 
3.  The  rights  and  obligations  of  insurer  and  insured  are  recip- 
rocal. Each  is  bound  to  deal  fairly  and  honestly  with  the 
other,  in  the  procurement  of  the  contract  of  insurance,  and 
any  concealment  or  misrepresentation  material  to  the  risk  on 
either  side  may  be  urged  as  ground  for  relief  for  a  contract  thus 
fraudulently  obtained.  A  misrepresentation  by  the  agent  of  a 
company  as  to  its  solvency,  is  a  fraud  which  renders  the  con- 
tract voidable  as  to  the  insured.  New  Era  Ass'n  vs.  Weigle, 
128  Pa.,  584. 

XIV.  Neglect  in  suing  the  company.  Service  of  a 
summons  on  a  travelling  agent  of  an  insurance  company,  or 
upon  one  authorized  only  to  eftect  insurances,  is  not  a  valid 
service  upon  the  company.  So  also  service  upon  a  sub-agent. 
Parke  vs.  Comm,  Ins,  Co,,  44  Pa.,  422.  LHffenderfer  vs.  Ins, 
Co.,  5  Lancaster  Bar,  No.  48. 

XV.  Neglect  in  terms  of  policy.  A  policy  of  insur- 
ance may  be  reformed  by  parol  evidence  of  the  representations 
that  were  made  when  the  policy  was  delivered.  Spring  Gar- 
den Ins,  Co,,  vs.  Scott,  I  Walker,  181. 

XVI.  Neglect  in  warranty.  In  an  action  upon  a 
policy  of  insurance,  where  the  defence  is  a  breach  of  warranty 
upon  the  part  of  the  insured,  it  is  immaterial  whether  the  war- 
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rantor  acted  in  good  or  bad  faith,  or  whether  or  not  he  believed 
the  facts  warranted  to  be  true.  If  the  facts  warranted  were 
false,  the  insured  cannot  recover.  Knowledge  by  the  insurer 
of  a  breach  of  warranty  at  the  time  it  was  made,  does  not 
relieve  the  insured  from  the  consequences  of  the  breach. 
Comm.  Ins.  Co,  vs.  Huntzinger,  98  Pa.,  41. 

XVII.  Neglect  of  agent,  i.  The  fraud  or  mistake  of 
an  agent,  done  within  the  scope  of  the  powers  given  him  by 
an  insurance  company,  will  not  enable  the  latter  to  avoid  a 
policy  to  the  injury  of  the  insured,  who  innocently  became  a 
party  to  the  contract.  Where  an  agent  of  the  insurer  cheated 
the  insured  into  signing  the  warranty  and  paying  the  premium, 
and  the  policy  was  issued  upon  the  false  representations  of  the 
agent  himself,  the  principal  may  be  held  to  the  contract 
Eilenberger  vs.  Ins.  Co,,  89  Pa.,  464.  Susquehanna  Ins.  Co. 
vs.  Cusick,  109  Pa.,  157.  2.  Unauthorized  and  false  repre- 
sentations by  an  agent  to  receive  applications  and  premiums 
for  a  mutual  insurance  company,  as  to  the  place  where  risks 
are  taken,  are  not  admissible  as  a  defence  to  a  premium  note 
of  the  company.  Hackney  ws.  Ins.  Co,,  4  Pa.,  185.  3.  As 
to  one  dealing  for  insurance,  the  company  is  bound  by  the 
representations  of  its  agent  in  the  act  of  making  the  contract 
Lycoming  Ins.  Co.,  vs.  Woodworth,  24  Pittsburg  Journal,  133. 

4.  General  agents  of  an  insurance  company  have  no  power  to 
waive  any  express  conditions  in  a  policy.  But  their  declaration 
of  a  fact,  namely  that  the  conditions  had  been  actually  com- 
plied with,  ought,  to  estop  the  company  from  controverting 
that  fact.  It  lulled  the  party  to  sleep  by  the  belief  that  his 
indemnity  was  secured.  Companies  will  lose  all  public  con- 
fidence, if  they  shelter  themselves  behind  the  special  character 
of  the  powers  of  such  agents,  when  parties  have  relied  on  their 
declarations.      Mentz  vs.  Lancaster  Ins.  Co,,  79  Pa.,  475. 

5.  It  is  possibly  true  that  an  insurance  company  may  be 
bound  by  a  parol  insurance  before  the  policy  is  made  out  and 
delivered.  There  may  be  such,  a  contract  to  protect  the 
insured  in  the  interim  between  the  taking  of  the  risk  and  pay- 
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ment  of  the  premium  and  the  issuing  of  the  policy.  Yet  in 
such  a  case,  the  company  must  not  only  have  made  the  verbal 
contract,  but  it  must  be  clearly  established.  The  power  of  the 
agent  in  such  case  to  bind  the  company  must  clearly  appear. 
What  authority  had  he  to  bind  the  company  by  the  loose 
terms  of  a  verbal  agreement?  Patterson  vs.  Franklin  Ins.  Co., 
8 IX  Pa.|  458.  6.  The  duty  of  an  insurance  agent  is  to  write 
down  correctly  the  answers  of  the  insured.  If  he  procures  a 
policy  on  felse  answers,  where  it  would  have  been  refused  if 
true  answers  had  been  given,  there  is  no  agency  as  to  that 
transaction  between  himself  and  the  insuree.  Seybert  vs.  Ins, 
Co,,  4  Legal  Register,  219.  7.  Where  the  general  agent  of 
an  insurance  company  makes  false  statements  to  a  local  agent 
as  to  the  condition  of  the  company,  who,  believing  them, 
repeats  them  to  a  third  party,  thereby  inducing  him  to  take 
out  a  policy  of  insurance  in  the  company,  the  insured  may  set 
up  the  misrepresentations  as  a  defence  to  an  action  on  the 
premium  note.  Sunbury  Ins,  Co,  vs.  Humble ^  100  Pa.,  495. 
8.  If  an  agent,  in  the  scope  of  his  employment,  intentionally 
or  negligently  misled  the  applicant,  and  the  latter,  believing 
his  answers  were  correctly  written,  signed  the  application  in 
good  faith,  he  should  be  permitted  to  prove  these  facts.  Smith 
vs.  Farmers*  Ins,  Co.,  89  Pa.,  287.  9.  Where  changes  were 
inserted  in  an  application  for  an  insurance  by  an  agent  of  the 
company  without  the  knowledge  of  the  insured  or  the  company, 
held,  that  the  fraudulent  act  was  within  the  apparent  limits  of 
the  agent's  employment,  although  not  within  the  actual  author- 
ity conferred  upon  him,  and  that  the  company  was  not  liable. 
Swan  vs.  Ins,  Co.,  96  Pa.,  37. 

XVIII.  Neglect  of  directors.  If  the  directors  of  a 
mutual  insurance  company  are  extravagant,  incompetent,  or 
careless  of  their  trust,  they  yet  represent  the  policy  holder 
and  member,  and  their,  acts  done  within  the  scope  of  their 
authority  bind  him.     Koehler  vs.  Beeber,  122  Pa.,  291. 

XIX.  Neglect  of  foreign  companies  to  commission 
AGENTS.     The  act  of  April  4,  1873,  prohibits  foreign  insur- 
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ance  companiee  from  doing  business  in  this  state  through  sub- 
agents,  without  the  appointment  of  the  latter  being  duly  certi- 
fied, and  the  agent  commissioned  by  the  commissioner. 
Mutual  Benefit  Co,  vs.  Bales,  92  Pa.,  352. 

XX.  Neglect  of  harmony  in  clauses  in  policy. 
Where  the  written  and  printed  portions  of  a  policy  of  insur- 
ance are  repugnant  to  each  other,  the  printed  form  must  y\AA 
to  the  deliberate  written  expression.  Haws  vs.  Ins,  Co,,  22 
W.  H.,  552. 

XXI.  Neglect  of  notice  of  assessments,  i.  Where 
the  charter  of  a  mutual  insurance  company  provided,  that  the 
managers  of  a  company,  when  they  made  an  assessment  upon 
policy  holders,  should  publish  the  same,  advertisement  in 
a  newspaper  is  the  kind  of  notice  required.  There  is  no 
requirement  in  such  case  that  notice  shall  be  served  upon  each 
individual  member  every  time  an  assessment  is  levied,  nor  was 
a  notice  by  mail  prescribed  by  such  provision.  Penna,  Train- 
ing School  ws.  Ins,  Co,,  127  Pa.,  562.  2.  Where  the  by-laws 
of  a  mutual  assessment  company  provide,  that  whenever  an 
assessment  is  levied,  notice  shall  be  given  to  the  policy  holder 
of  the  amount  due  and  the  time  of  payment,  the  absence  of 
notice  of  assessments  is  fatal  to  an  action  for  their  recovery. 
Susquehanna  Ins.  Co.  vs.  Staats,  4  Pennypacker,  313. 

XXII.  Neglect  of  notice  of  loss,     i  .  Provisions  in  a 
policy  of  insurance,  prescribing  a  limit  of  time  within  which 
notice  of  loss  must  be  given,  will  not  be  construed  as  causes 
of  forfeiture  where  not  expressly  so  stipulated  in  the  policy. 
The  insured  in  such  case  may  recover  if  he  gave  notice  of 
loss  within  a  reasonable  time  after  he  knew  of  it     Coventry 
Live  Stock  Ass' n  vs.  Evans,  102  Pa.,  281.     2.  In  an  action 
on  a  policy  of  insurance  for  the  loss  of  live  stock,  the  pro- 
vision that  in  case  any  animal  becomes  disabled  through  acci- 
dent, the  insured  must  give  notice  to  the  company,  who  shall 
appoint  a  committee  to  examine  the  animal,  and  if  they  con- 
sider her  incurable,  may  direct  her  to  be  killed  and  appraise 
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her  value,  is  proper,  but  the  report  of  such  committee  is  not 
binding  on  the  insured.  Weikel  vs.  Ins.  Co.,  3  Montgomery 
Co.,  207,  211. 

XXIII.  Neglect  of  notification  of  second  policy. 
Where  there  is  a  clause  in  a  policy  of  insurance,  that  all  other 
insurance  must  be  endorsed  on  the  said  policy,  in  order  that 
loss  might  be  ratably  proportioned,  and  unless  such  notice 
be  given,  the  assured  could  not  recover  in  case  of  loss,  held, 
the  condition  applied  to  a  prior  as  well  as  a  subsequent  insur- 
ance.    Staceyws.  Franklin  Co.,  2  W.  &  S.,  506. 

XXIV.  Neglect  of  sub-agent.  Where  a  duly  author- 
ized insurance  agent  employs  a  sub-agent  to  solicit  insurance, 
the  acts  of  the  sub-agent  have  the  same  effect  as  if  done  by 
the  agent  himself.     McGonigle  vs.  Ins.  Co.,  168  Pa.,  i. 

XXV.  Neglect  to  answer  questions.  The  issuing  of 
a  policy  of  insurance  when  a  portion  of  the  questions  in  the 
application  remain  unanswered,  is  a  waiver  of  the  answers  to 
such  questions.     Armenia  Ins.    Co.  vs.  Pauly   91  Pa.,   520. 

I  Schuylkill  Record,  330. 

XXVI.  Neglect  to  attach  application  to  the 
POLICY.  Under  the  act  of  May  11,  1 881,  no  application  for 
insurance  shall  be  received  in  evidence  as  a  part  of  the  contract, 
unless  a  copy  of  it  be  attached  to  the  policy.  Norristown  Title 
Co.  vs.  Ins.  Co.,  132  Pa.,  385.  Coburn  vs.  Life  Ass'n,  5  Lan- 
caster Review,  12.  5  C.  P.  Reporter,  23.  Hillws.  Ins.  Co., 
5  Lancaster  Review,  197. 

XXVIL  Neglect  to  examine  policy.  Parties  con- 
templating insurance  ought  to  know  that  what  they  really  agree 
to,  courts  cannot  relieve  them  from,  and  they  ought  to  take 
counsel,  or  be  well  assured  of  their  own  ability  to  contract  for 
themselves,  and  then  to  have  what  is  intended  clearly  defined. 
Weisenberger  vs.  Ins.  Co.,  56  Pa.,  442. 

XXVIII.  Neglect  to  file  affidavit  of  defence.  In 
an  action  on  a  policy  of  insurance,  no  affidavit  of  defence  is 
required.     Miller  vs.  Ins.  Co.,  i  Pearson,  106. 

XXIX.  Neglect  to  insert  conditions.      A  condition 
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printed  on  the  back  of  a  policy,  but  not  signed,  is  part  of  the 

policy.     Bank  vs.  Yerkes,  i  W.  N.,  508. 

XXX.  Neglect  to  institute  suit.  i.  Where  a  con- 
dition existed  in  a  policy  that  suit  must  be  instituted,  if  at  all, 
within  six  months  from  the  date  of  the  cause  of  action,  it  must 
be  literally  complied  with  or  the  assured  cannot  recover  if 
guilty  of  laches.  Farmers^  Ins,  Co,  vs.  Barr,  94  Pa.,  345. 
2.  The  right  of  an  insurance  company  to  depend  upon  a  pro- 
vision of  the  policy  that  no  suit  shall  be  sustained  thereon 
unless  commenced  within  a  certain  time,  may  be  defeated  by 
conduct  which  will  constitute  an  estoppel  or  evidence  a  waiver 
of  the  right.     National  Ins,  Co,  vs.  Brown,  128  Pa.,  386. 

XXXI.  Neglect  to  make  and  collect  assessments 
Where  the  charter  of  an  insurance  company  provided  for  the 
levy  and  collection  of  assessments  to  pay  losses  and  incidental 
expenses,  and  the  company  neglected  or  refused  to  make  such 
assessments  to  meet  its  losses,  it  could  be  compelled  by  man- 
damus to  do  so.  If  it  attempted  to  use  such  funds  for  any 
any  other  purpose,  it  could  be  enjoined  at  the  suit  of  any  one 
interested.     Hays  vs.  Lycoming  Ins,  C?.,  10  W.  N.,  3 1 . 

XXXII.  Neglect  to  obtain.  An  insurance  broker, 
undertaking  as  his  customers's  agent  to  procure  insurance  for 
the  latter  to  a  certain  amount  is  liable,  in  case  of  failure,  only 
when  he  has  not  exercised  diligence  and  good  faith  in  his 
efforts.     Arrottws.  Walker,  118  Pa.,  249. 

XXXIII.  Neglect  to  pay  assessments,  i.  A  clause 
in  a  mutual  insurance  company's  policy,  that  it  shall  become 
null  and  void  upon  failure  of  the  insured  to  pay  his  assessments, 
is  a  provision  of  which  the  company  may  avail  themselves, 
but  the  policyholder  cannot.  Dettra  vs.  Say,  4  Northampton 
Co.,  137.  2.  The  collection  of  an  assessment  on  a  premium 
note  by  a  common  law  action,  necessitating  delay,  may  be 
waived  by  the  party  in  his  original  contract  with  the  company, 
waiving  a  trial  by  jury,  and  agreeing  to  the  spediic  manner  in 
which  a  judgment  may  be  entered  against  him.  Krugkvs, 
Ly coining  Fire  Ins,  Co,,  jy  Pa.,  19.    3.  In  a  mutual  insurance 
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company,  assessments  must  be  limited  to  the  objects 
declared  in  the  charter  and  by-laws.  The  managers  may 
exercise  a  reasonable  discretion  in  fixing  the  amount  to  be 
raised,  having  in  view  the  losses  and  the  practical  workings  of 
the  company,  but  if  these  reasonable  limits  are  transcended, 
the  assessment  is  illegal  and  void.  Where  an  assessment 
3nelded  a  sum  equal  to  twice  the  amount  of  the  indebtedness 
of  the  company,  it  was  held  void,  and  policies  were  held  not 
forfeited  or  suspended  by  neglect  to  pay  it  Rosenberger  vs 
Washington  Ins,  Co.,  87  Pa.,  207.  4.  An  insurance  policy, 
provided  that  on  thirty  days'  default  in  the  paynient  of 
interest  or  any  assessment  on  the  premium  note  given  therefor, 
the  policy  should  cease  ;  this  stipulation  being  for  the  insurer's 
benefit,  the  company  might  waive  it,  and  collect  assessments 
levied  after  as  well  as  before  such  default  Susquehanna  Ins. 
Co.  vs.  Leavy,  136  Pa.,  500.  5.  Ordinarily  the  destruction  of 
the  buildings  pf  the  assured  and  a  subsequent  sale  of  the  land, 
would  terminate  the  liability  of  a  policy  holder  in  a  mutual 
insurance  company  to  further  assessments  in  the  absence  of  a 
special  contract.  Thropp  vs.  Ins.  Co.,  23  W.  N.,  526. 

XXXIV.  Neglect  TO  pay  premiums.  i.  The  assured 
cannot  set  up  as  an  excuse  for  the  non-payment  of  a 
premium,  the  agreement  made  by  him  with  an  agent  of  the 
company,  that  the  latter  should  credit  the  premium  on  a  debt 
he  owed  the  assured.  Lycoming  Ins.  Co.  vs.  Storrs,gy  'Psi.y  354. 
2.  Where  an  insurance  broker  received  the  premium  due  on  a 
policy  of  insurance  just  effected,  but  n^lected  to  pay  it  to 
the  officers  or  agents  of  the  company,  and  where  the  policy 
contained  a  clause  that  it  was  not  binding  until  actual  cash  pay- 
ment of  the  premium  was  made,  held,  that  the  action  of  the 
agent  in  transmitting  the  policy  without  receiving  the  premium, 
was  a  violation  of  the  provisions  of  the  policy,  and  did  not  bind 
the    company.     Pottsville   Ins.    Co.   vs.  Minnequa    Co.,    100 

Pa.,  137. 

XXXV.  Neglect  to  perform  conditions  in  policy. 
An  insurance  company  may  waive  performance  of  a  formal 
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condition  introduced  into  a  policy  for  its  own  benefit,  and  such 
waiver  may  be  inferred,  either  from  acts  evidencing  a  recogni- 
tion of  liability,  or  from  a  denial  of  obligation  for  other  reasons 
exclusively.     Snawden  vs.  Ins.  Co.,  122  Pa.,  502. 

XXXVI.  Neglect  TO  TAKE  OUT  POLICY,  i.  At  common 
law  a  merchant  is  bound  to  insure  for  his  correspondent,  if  in 
their  course  of  dealing,  one  has  been  accustomed  to  send 
orders  for  insurance  and  the  other  to  obey  them.  N.  K  Tar- 
tar Co.  vs.  French,  154  Pa.,  273.  2.  A  voluntary  undertak- 
ing by  a  shipper  to  insure  makes  the  shipper  a  mandatory, 
without  compensation,  and  does  not  impose  any  liability  for 
neglect  to  insure.  New  York  Tartar  Co,  vs.  French,  i  Pa. 
Dist.,  601. 

XXXVII.  Neglect  to  read  the  policy.  Where  one 
signs  an  application  for  a  policy  without  reading  it,  and  n^- 
lects  to  read  the  policy  itself,  parol  testimony  is  inad- 
missible, on  his  behalf,  of  representations  made  by  the  agent, 
prior  to  the  contract,  to  contradict  or  enable  him  to  escape  lia- 
bility from  the  terms  of  the  policy.  Susquehanna  Ins.  Co.  vs. 
Swank,  102  Pa.,  17. 

XXXVIII.  Neglect  TO  WRITE  the  policy.  Where  the 
charter  of  a  company  requires  the  insurance  to  be  in  writing, 
a  verbal  contract  of  insurance  is  void  Hadett  vs.  Ins.  Co.,  i 
W.  N.,  24. 

Insurance — ^Accident.    See  "  Accident  Insurance." 

I.  Neglect  in  interpretation  of  contract.  A  con- 
tract of  insurance  must  have  a  reasonable  interpretation,  such 
as  probably  was  contemplated  by  the  parties  at  the  time  it  was 
made,  and  when  the  words  of  a  policy  are  readily  susceptible 
of  two  interpretations,  that  which  will  sustain  a  claim  to  the 
indemnity  should  be  preferred.  An  accident  insurance  com- 
pany issued  a  policy  to  a  party  known  by  the  agent  of  the 
company  to  have  but  one  eye.  The  policy  provided  for  the 
payment  of  ^1000  to  a  party  who  should  be  disabled  by  the 
permanent  loss  of  the  sight  of  both  eyes  from  acddental 
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bodily  injury.  Held,  that  the  knowledge  of  the  agent  being 
the  knowledge  of  the  company  itself,  the  policy  must  be  con- 
strued as  insuring  against  the  loss  of  eyesight  by  the  destruc- 
tion of  the  one  eye,  though  the  risk  of  the  contract  to  the 
insured  was  greater  than  if  the  assured  had  two  eyes.  Hum- 
phreys  vs.  Ass'n^  139  Pa.,  264. 

II.  Neglect  to  prove  accidental  death.  Under  an 
accident  policy,  an  accidental  strain,  resulting  in  death,  is  an 
accidental  injury  within  the  meaning  of  the  policy.  The 
words  in  the  policy  include  death  from  any  unexpected  event 
happening  by  chance,  and  not  occurring  according  to  the  usual 
course  of  things.  There  must  be  proof  of  the  injury  that  it 
was  accidental  and  caused  the  death  of  the  assured.  N.  A. 
Accident  Ins.  Co,  vs.  Burroughs ^  69  Pa.,  43. 

Insurance — Fire.    See  ' '  Fire  Insurance.  ' ' 

I.  Neglect  by  alienation  of  property.  A  transfer  by 
one  tenant  in  common  to  his  co-tenant,  or  from  one  partner  to 
another,  is  within  the  prohibition  of  a  policy  of  insurance 
which  declares  that  alienation,  by  sale  or  otherwise,  shall 
forfeit  the  policy.     Buckley  vs.  Garrett^  47  Pa.,  204. 

II.  Neglect  by  alteration  of  policy.  Where  a  slight 
alteration  is  made  in  a  policy  in  the  name  of  a  company 
insured  therein,  which  was  not  material  and  worked  no  injury 
to  any  one,  it  will  not  affect  the  validity  of  the  instrument.  Toledo 
Oil  Co.  vs.  Ins.  Co.,  17  Phila.,  304. 

III.  Neglect  by  altering  property,  i.  Where  an 
insurance  policy  provided  that  any  alterations  or  repairs  made 
in  or  about  the  insured  property  must  be  at  the  risk  of  the 
party  insured,  it  was  held  that  alterations  or  repairs  did  not 
per  se  avoid  the  contract,  but  only  that  the  insured  party 
should  assume  the  hazard  of  their  increasing  the  liability  of 
the  insurer.  Girard  Ins,  Co,  vs.  Stephenson,  37  Pa.,  293. 
2.  Where  an  addition  to  a  building  is  in  contemplation  at  the 
time  of  the  issuing  of  a  policy  and  included  in  it,  the  company 
being  informed  of  the  facts,  the  subsequent  erection  of  an 
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addition  on  a  slightly  different  plan  does  not  void  the  i>olicy, 
unless  the  risk  is  thereby  increased,  which  is  a  question  of 
fact  for  the  jury.     Ins,  Co.  vs.  Stewart ^  19  Pa.,  48. 

IV.  Neglect  by  assigning  policy.  Where  a  clause  in 
a  certificate  of  membership  of  a  mutual  aid  society  forbade  its 
assignment  without  the  written  consent  of  the  society,  such 
prohibition  is  valid  and  is  an  essential  feature  of  the  contract. 
National  Aid  Society  vs.  Lupoid,  10 1  Pa.,  1 1 1. 

V.  Neglect  by  doubly  insuring  without  notice. 
Double  insurance  takes  place  where  the  assured  makes  two 
or  more  insurances  on  the  same  subject,  risk  and  interest,  in 
which  case  the  insurers  are  liable  pro  rata,  and  entitled  to 
contribution  to  equalize  payments  made  on  account  of  losses. 
Where  one  policy  covers  the  building  only,  and  a  subsequent 
policy  in  another  company  covers  the  building,  machinery, 
tools  and  stock,  it  is  not  a  case  of  double  insurance  within  the 
meaning  of  a  clause  in  the  former  policy  prohibiting  double 
insurance  without  notice  to  the  insurer.  Sloatvs.  Ins.  Co,, 
49  Pa.,  14. 

VI.  Neglect  by  encumbering  property.  Where  a  con- 
dition exists  in  the  policy,  that  if  an  encumbrance  fall  or  be 
executed  upon  the  property  insured,  sufficient  to  reduce  the 
interest  of  the  insurer  below  the  value  of  the  property,  without 
the  consent  of  the  insurance  company,  the  policy  shall  be 
void  in  such  an  event.  If,  however,  notice  of  liens  had  been 
given  by  the  insured  to  the  company,  their  consent  would  be 
implied  if  there  was  no  assertion  of  disapproval.  Brown  vs. 
Commonwealth  Ci?.,  41  Pa.,  187. 

VII.  Neglect  by  over-insurance.  Where  a  policy  of 
insurance  fixes  the  value  of  the  property  insured,  and  contains 
a  condition  not  to  insure  more  than  two-thirds  of  this  value,  a 
breach  of  the  condition  by  subsequent  over-insurance  prevents 
a  recovery  on  the  policy,  unless  the  company  was  informed 
of  such  over-insurance,  and  waived  the  forfeiture.  Lycondng 
Ins.  Co,  vs.  Mitchell,  48  Pa.,  368. 

VIII.  Neglect  by  transfer  of  property,     i.  A  clause 
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in  an  insurance  policy,  that  it  should  cease  when  the  property 
insured  shall  be  levied  on  or  taken  into  possession  or  custody, 
under  any  proceeding  at  law  or  equity,  means  an  actual  levy 
and  change  of  possession  under  it ;  a  mere  notice  of  levy  will 
not  defeat  the  policy.  Commonwealth  Ins.  Co.  vs.  Berger^  42 
Pa«y  285.  2.  Where  a  condition  exists  in  a  policy,  that  in 
case  of  any  transfer,  partial  transfer,  or  change  of  title  to  the 
goods  and  warehouse  insured,  such  insurance  shall  be  void, 
the  sale  of  part  of  the  stock  without  notice  to  the  company, 
accompanied  with  a  lease  of  the  first  floor  to  the  purchaser, 
the  assured  occupying  himself  the  second  story  and  cellar 
with  the  balance  of  his  stock,  which  exceeded  in  value  the 
insurance  obtained  on  his  goods,  the  policy  is  not  forfeited. 
West  Branch  Ins.  Co.  vs.  Helfenstein^^o  Pa.,  289.  3.  A  con- 
dition in  a  policy  issued  to  a  firm,  that  alienation  of  the  insured 
property  shall  avoid  the  policy,  applies  to  a  transfer  by  one  of 
the  partners,  on  his  withdrawing  from  the  firm,  to  the  remain- 
ing partner.     Finley  vs.  Ins.  Co.,  30  Pa.,  311. 

IX.  Neglect  by  removal  of  live  stock,  i  .  A  policy  of 
insurance  on  live  stock  stated  that  the  policy  shall  be  void  if  the 
property  insured  be  removed  to  any  other  building  or  locality 
than  that  described  therein.  A  mare  covered  by  the  policy  was 
killed  by  lightning  in  a  field  adjoining  the  barn  mentioned ; 
held  that  this  loss  was  among  those  insured  against  by  the 
policy.  Haws  vs.  Fire  Ass'n,  18  W.  H".,  530 ;  American  Ins. 
Co.  vs.  Haws,  20  W.  H.,  370.  2.  Where  the  by-laws  of  an 
insurance  company  provide,  that  the  property  insured,  in  this 
case  live  stock,  shall  be  retained  in  a  certain  locality,  and  the 
insured,  after  accepting  the  policy,  removes  the  property  per- 
manently beyond  the  stated  limits,  there  can  be  no  recovery  in 
case  of  a  loss.  Reck  vs.  Ins.  Co.,  10  Montgomery  Co.,  17. 

X.  Neglect  by  storing  hazardous  goods.  A  clause 
in  a  policy  of  insurance  against  fire,  expressly  prohibiting  cam- 
phene  or  friction  matches  from  being  deposited,  used,  kept,  or 
sold  in  the  building  insured  is  not  violated  by  a  casual  use  of 
camphene  or  friction  matches  by  the  workmen  employed  in  the 
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building,  contrary  to  the  orders  of  the  insured.  Ins,  Co.  vs. 
Simmons,  30  Pa.,  299. 

XI.  Neglect  in  Assessments.  Where  an  assessment 
made  by  ^  mutual  fire  insurance  company  is  much  in  excess  of 
the  amount  actually  required  for  payment  of  losses,  the  burden 
of  proof  is  upon  the  company  to  show  that  the  amount  of 
assessment  was  reasonably  proper  under  the  circumstances. 
Lehigh  Valley  Ins.  Co.  vs.  Dryfoos,  20  W.  N.,  33. 

XII.  Neglect  in  construing  the  policy.  The  object 
of  a  contract  of  fire  insurance  is  indemnity.  With  that  object 
in  view,  the  terms  of  the  policy  should  be  construed  liberally ; 
and  where  any  doubt  exists  as  to  their  meaning,  it  should  be 
resolved  in  favor  of  the  insured.  Words  of  the  policy  sus- 
ceptible of  two  interpretations  should  be  construed  to  sustain 
the  claim  of  the  insured.  Western  Pipe  Line  vs.  Ins.  Co.,  145 
Pa.,  346. 

XIII.  Neglect  in  contract.  A  mutual  fire  insurance 
company  has  no  right,  without  the  assent  of  the  insured,  to 
impose  new  conditions  of  subsequent  date  to  his  contract  to  his 
injury.     Ins.  Co.  vs.  Conner,  17  Pa.,  136. 

XIV.  Neglect  in  forum  of  action.  Before  the  passage 
of  the  act  of  April  24,  1857,  the  owner  of  property  insured 
could,  in  the  event  of  injury  by  fire,  only  bring  suit  in  the 
county  where  the  corporation  ofHce  was  located,  or  in  some 
county  where  service  could  be  made  on  a  corporate  officer. 
The  act  of  1857  enabled  persons  owning  fire  insurance  poli- 
cies, to  sue  in  the  county  wherein  the  property  was  located 
when  injured  or  destroyed  by  fire.  The  act  of  April  8,  1868, 
extended  this  provision  to  life  and  accident  companies.  Parties 
interested  in  a  life  insurance  policy,  therefore,  may  sue  in  the 
county  where  the  person  insured  died.  Shrom  vs.  Life  Ins.  Co., 
II  W.  N.  530. 

XV.  Neglect  in  proof  of  loss.  Where  a  statement  of 
loss  apparently  intended  to  comply  with  the  terms  of  the  policy, 
was  furnished  within  the  stipulated  time,  it  is  the  duty  of  the 
underwriter,  if  he  means  to  rely  upon  failure  to  comply,  to 
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give  prompt  notice  of  its  objection,  specifying  the  defects 
therein,  in  order  that  the  insured  may  have  an  opportunity  of 
correcting  them.      Whitmore  vs.  Ins.  Co.,  148  Pa.,  405. 

XVI.  Neglect  in  removing  goods.  The  value  of  goods 
lost  or  stolen,  whilst  in  process  of  removal  from  a  building 
actually  on  fire,  is  recoverable  in  an  action  on  a  policy  of  insur- 
ance against  fire.  It  is  a  loss  within  the  terms  of  the  policy. 
Independent  Ins.  Co.  vs.  Agnew^  34  Pa.,  96. 

XVII.  Neglect  of  agent,  i.  Where  an  application  for 
insurance  was  made,  the  premium  paid,  and  all  the  conditions 
complied  with  by  the  applicant,  the  neglect  of  the  agent  of  the 
company,  afler  notification  to  call  and  examine  certain  altera- 
tions made  to  the  property,  will  not  militate  against  the  insured. 
Hamilton  vs.  Ins.  Co.,  5  Pa.,  339.  2.  Where  a  party  was 
induced  by  false  representations  of  an  agent  of  a  mutual  fire 
insurance  company,  to  take  out  a  policy  in  the  company,  giving 
as  part  consideration  his  premium  note,  it  was  held,  in  an  action 
to  recover  an  assessment  on  the  note,  that  the  company  could 
not  recover,  even  though  the  representations  were  made  by 
the  agent  without  authority.  Lycondng  Ins.  Co.  vs.  Wood- 
worth,  83  Pa.,  223.  3.  An  over-estimate  of  the  value  of  the 
property  by  the  agent,  will  not  avoid  the  policy,  unless  the 
iusured  has  taken  some  fraudulent  part  in  it.  Mutual  Protec- 
tion Co.  vs.  Sckell,  29  Pa.,  31.  4.  An  agent  of  an  insurance 
company  who  violates  his  instructions  not  to  insure  a  certain 
class  of  risk,  does  so  at  his  own  peril.  Sun  Fire  Office  vs. 
Ermentrout,  2  Pa.  Dist.,  jy. 

XVIII.  Neglect  of  broker.  An  insurance  broker  who 
is  employed  to  place  an  insurance,  and  who  delivers  a  policy 
in  a  company  which  does  not  exist,  is  responsible  to  his  prin- 
cipal for  any  loss  which  occurs,  and  which  should  have  been 
covered  by  a  valid  insurance.   Vann  vs.  Downing,  28  W.  N.,  259. 

XIX.  Neglect  of  care  of  goods.  Where  the  goods  of 
an  assured  were  levied  upon  by  the  sherifT,  and  actual  posses- 
sion taken  of  them,  but  they  were  left  in  the  store  of  the 
assured,  the  doors  and  windows  being  securely  fastened,  and 
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in  the  sheriff's  absence  a  fire  consumed  them  ;  held,  the 
assured  was  nevertheless  entitled  to  recover  from  the  company. 
Franklin  Ins.  Co.  vs.  Findlay,  6  Wh.,  483. 

XX.  Neglect  op  carriers.  The  pendency  of  a  suit 
against  common  carriers  for  the  value  of  goods  destroyed  by 
fire  in  a  warehouse  is  no  bar  to  a  recovery  of  the  insurance 
on  the  goods.     Clark  vs.  Wilder,  25  Pa.,  314. 

XXL  Neglect  of  conditions  endorsed  on  policy. 
Where  in  the  body  of  a  policy  of  insurance  it  is  stipulated 
that  payment  is  to  be  made  after  proof  and  adjustment  in 
conformity  with  the  annexed  conditions,  the  conditions 
endorsed  on  the  policy,  although  unsigned,  form  a  part  of 
the  contract  of  insurance.  Kensington  Bank  vs.  Yerkes^  86 
Pa.,  227. 

XXII.  Neglect  of  notice  of  alterations.  Where  a 
policy  provided,  that  in  case  of  any  alteration  made  to  the 
building  insured,  notice  should  be  given  to  the  agent  of  the 
company,  otherwise,  the  policy  should  be  void,  the  knowledge 
of  the  fact  by  the  agent  was  held  not  to  affect  the  company 
with  knowledge,  though  notice  to  the  agent  would  do  so. 
Sykes  vs.  Perry  Co.  Ins.  Co.,  34  Pa.,  79. 

XXIII.  Neglect  op  notice  of  cancellation  of  poucy. 
Where  notice  of  the  cancellation  of  a  policy  of  insurance  is 
given  to  the  mortgagee  of  the  insured  premises  to  whom  on 
the  policy  the  loss  is  made  payable,  such  notice  is  sufllicient, 
and  it  is  not  necessary  to  ako  notify  the  owner.  Mueller  vs. 
Ins.  Co.,  87  Pa.,  399. 

XXIV.  Neglect  op  notice  of  encumbrance.  The 
stipulation  in  an  insurance  policy,  requiring  the  person  whose 
property  is  insured  to  give  notice  to  the  insurance  company  of 
an  encumbrance  or  levy  upon  the  property  insured,  is  a  sub- 
stantive and  material  part  of  the  contract  For  the  want  of 
such  notice,  the  right  to  recover  insurance  money  may  be  for- 
feited.    Penna.  Ins.  Co.  vs.  Gottsman,  48  Pa.j  151. 

XXV.  Neglect  of  notice  of  loss,  i  .  Where  the  pro- 
visions as  to  notice  of  loss  are  not  made  a  condition  precedent 
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to  the  right  of  recovery,  a  party  may  maintain  his  action, 
although  not  complying  with  the  requirements  as  to  notice, 
if  the  notice  given  was  reasonable.     Coventry  Ins,  Ass'n  vs. 
Evans,  2  Chester  Co.,  5.2.  Conditions  annexed  to  a  policy 
of  insurance  have  the  same  effect  as  if  incorporated  in  the 
policy.     Where  the  policy  requires  the  insured  sustaining  loss 
by  fire  to  forthwith  give  notice  to  the  company,  and  as  soon 
thereafter  as  possible  deliver  a  particular  account  of  such  loss, 
under  his  signature  and  oath,  a  waiver  by  an  agent  of  the 
company  of  notice  of  the  loss,  does  not  include  a  waiver  of 
the  particular  account   or  proofs  required   to  be  furnished. 
Desilver  vs.   Ins.    Co,,  38    Pa.,    130.      3.  Proof  of  prompt 
notice  of  the  loss  to  an  authorized  officer  of  the  company,  if 
not  waived,  is  a  condition  precedent  to  the  plaintiff's  right  to 
recover.     This  notice  enables  the  insurers  to  inquire  at  once 
into  the  extent  of  the  loss,  and  to  investigate  the  circumstances 
attending  the  casualty.     The  neglect  to  give  such  notice  can- 
not be  compensated  by  a  deduction  from  the  claim  of  the 
assured.     The  director  of  the  company  is  not  an  authorized 
officer  to  receive  notice.     The  notice  may  be  waived  by  the 
insurers.       Inland    Ins,     Co,    vs.    Stauffer,    33    Pa.,    397. 
4.  Where,  by  a-  condition   in   the  policy,  the   insured  was 
bound  within  thirty  days  to  give  the  secretary  a  particular 
account  of  the  loss  sustained,  a  statement  of  an  entire  undi- 
vided loss,  claimed  to  be  embraced  in  the  policies  of  two  com- 
panies, but  without  stating  the  amount  of  the  loss  upon  the 
policy  of  the  defendant  company,  nor  that  the  loss  was  upon 
goods  insured  under  that  policy,  nor  how  the  loss  was  ascer- 
tained, is  not  a  compliance  with  the  condition.     Lycoming  Co, 
Ins,  Co.  vs.  Updegraff,  40  Pa.,  311.     5.  An  insurance  com- 
pany by  its  acts  in  investigating  the  loss  by  a  fire  and  by  offer- 
ing a  settlement  is  estopped  from  subsequently  objecting  that 
notice  had  not  been  sent  them  forthwith  as  required  in  the 
policy.     Lycoming  Ins.  Co.  vs.  Schreffler,  42  Pa.,  188.     6.  A 
condition  that  notice    be   given   to  the   company  forthwith, 
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requires  from  the  assured  due  diligence;  therefore  notice  of  a 
fire  given  verbally  to  the  local  agent  twelve  miles  distant,  and 
by  him  communicated  to  the  secretary  seventy  miles  distant 
within  five  days  after  the  fire,  is  a  substantial  compliance  with 
the  requirements  of  the  policy,  and  is  in  time.  West  Branch 
Ins.  Co.  vs.  Helfenstein^  40  Pa.,  290. 

XXVI.  Neglect  of  party  insured.  A  change  of  the 
use  of  the  property  after  the  contract,  which  increases  the 
hazard,  suspends  the  insurance  during  its  continuance.  The 
representations  of  the  insured  are  immaterial  only  when  the 
insurers  depend  solely  upon  their  own  knowledge  of  the 
character  of  the  risks.  Mutual  ProtecHan  Co.  vs.  Schelly  29 
Pa.,  31. 

XXVII.  Neglect  of  property  insured.  The  actual 
damage  sustained  by  fire,  with  interest  thereon,  is  the  measure 
of  damages ;  and  a  policy  on  an  unfinished  house  does  not 
cover  wood  work  prepared  for  such  house  and  deposited  in  an 
adjoining  one.     EUmakervs.  Ins.  Co.,  5  Pa.,  183. 

XXVIII.  Neglect  of  insurable  interest,  i.  The 
holder  of  an  equitable  title  has  an  insurable  interest  in  the 
property.  Penna.  Ins.  Co.  vs.  Dougherty,  102  Pa.,  568. 
2.  He  who  has  no  interest  in  the  property  cannot  insure  it 
Sweenyws.  Ins.  Co.,  20 Pa.,  337. 

XXIX.  Neglect  of  the  insured.  i.  Where  in  the 
conditions  of  insurance  it  was  stipulated  that  a  false  description 
by  the  insured  of  the  building  and  contents,  or  omitting  to 
make  known  any  fact  which  increases  the  risk,  shall  render  the 
policy  void,  the  party  insured  falsely  stated  that  there  was  a 
chimney  and  a  well-secured  stove,  he  cannot  recover  for  a  fire 
occasioned  by  an  insecure  stove  with  no  chimney.  Smiih  vs. 
Ins.  Co.,  24  Pa.,  320.  2.  An  insurance  on  merchandise  in  a 
warehouse  **  for  account  of  whom  it  may  concern,"  protects 
only  such  interests  as  were  intended  to  be  insured  at  the  time 
of  effecting  the  insurance.     Steele  ws.  Ins.  Co.,  17  Pa.,  290. 

XXX.  Neglect  of  the  property.  A  condition  in  a 
policy  of  insurance  that  it  should  cease,  if  the  property  should 
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be  levied  upon,  under  an  execution  or  other  proceeding  at  law 
or  equity,  does  not  apply  to  a  wrongful  levy  made  upon  the 
property  as  that  of  another  person.  Phila.  Ins,  Co.  vs.  Mills^ 
44  Pa.|  241. 

XXXI.  Neglect  to  announce  change  of  residence. 
A  policy  of  insurance  contained  a  provision,  that  the  same 
should  be  forfeited  if  the  insured  should  fail  to  give  notice  to 
the  secretary  of  the  insurance  company  of  any  change  in  his 
residence.  The  insured  did  remove  his  home  and  notified  the 
agent  of  the  company  from  whom  he  had  received  his  notices 
of  assessment,  and  to  whom  he  paid  the  same.  Held,  that  the 
policy  was  not  forfeited,  his  notice  to  the  agent  of  a  change  of 
residence  being  sufficient.     United  Brethren  Aid  Society  vs. 

McDermond,  30  Pittsburg  Journal,  89. 

XXXII.  Neglect  to  attach  copy  of  application. 
The  Act  of  May  11,  1881,  provides,  that  in  all  cases  in  which 
a  policy  of  life  or  fire  insurance  contains  a  reference  to  the 
application  of  the  assured,  the  company  shall  attach  a  copy 
thereof  to  the  policy,  otherwise  it  will  not  be  received  in  evi- 
dence in  any  trial  between  the  parties  interested  in  the  policy. 
New  Era  Life  Ass'n  vs.  Musser^  120  Pa.,  384. 

XXXIII.  Neglect  to  commence  suit.  A  policy  of 
insurance  required  suit  to  be  brought  by  the  insured  within 
one  year,  which  in  this  case  was  not  done.  The  plaintiff 
claimed  a  waiver  of  the  condition  as  to  the  time  of  suit,  show- 
ing a  letter  from  the  secretary  that  the  plaintiff's  claim  was  in 
the  hands  of  an  auditing  committee,  who  would  notify  him 
when  they  completed  their  investigation.  The  court  charged, 
that  it  was  for  the  jury  to  determine  whether  he  was  notified 
in  time  to  bring  suit  within  the  year,  and  if  he  was  not  so 
notified,  the  company  had  waived  the  condition,  and  the  present 
suit  was  brought  in  time.  Preferred  Accident  Ass'n  vs.  Beidel- 
man,  i  Monaghan^  481. 

XXXIV.  Neglect  to  comply  with  conditions  of 
POLICY.  Where  a  party  sold  a  property  to  another,  together 
with  a  policy  of  insurance,  but  retained  the  deed  and  policy  in 
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his  possession  until  full  payment  should  be  made,  he  was 
bound  to  fulfill  the  conditions  in  the  policy  or  be  liable  in  case 
of  fire  to  the  vendee  for  the  loss  of  the  insurance  money. 
Parcellws,  Grosser,  109  Pa.,  617. 

XXXV.  Neglect  to  furnish  preuminary  proofs. 
Preliminary  proofs,  though  a  condition  precedent  to  the  right 
of  the  insured  to  recover,  may  be  waived.  They  are  intended 
for  the  security  and  information  of  the  insurers  ;  but  at  the 
trial  these  papers  cannot  be  put  in  evidence  by  the  insured  to 
show  the  extent  and  nature  of  his  loss,  as  he  cannot  make 
evidence  for  himself.  Commomvealth  Ins,  Co,  vs.  Sennett,  41 
Pa.,  161.     Lycoming  Ins,  Co.  vs.  Schreffler,  42  Pa.,  191. 

XXXVI.  Neglect  to  furnish  statement  of  loss.  If 
an  insurance  company,  on  notice  of  loss,  refer  the  insured  to 
their  resident  agent  for  settlement,  and  instruct  the  agent  to 
procure  a  statement  of  the  loss,  he  has  power  to  extend  the 
time  for  furnishing  it ;  and  if  given  within  the  time  required 
by  the  agent,  though  after  thirty  days  from  the  fire,  the  con- 
dition in  the  policy  requiring  it  to  be  made  within  that  time  is 
not  broken.    Lycoming  Ins,  Co,  vs.  SchoUenberger,  44  Pa.,  259. 

XXXVII.  Neglect  to  give  notice  of  fire.  i.  The 
waiver  by  an  insurance  company  of  a  written  notice  of  loss  by 
fire,  as  required  by  the  conditions  of  a  policy  of  insurance,  is 
a  question  for  the  jury.  The  notice  should  be  given  imme- 
diately and  without  delay.  Drake  vs.  Farmers'  Ins,  Co,,  3 
Grant,  325.  Trask  vs.  State  Ins,  Co,,  25  Pa.,  195.  2.  Where 
a  by-law  of  the  company  requires  the  insured  to  give  imme- 
diate notice  of  a  loss,  and  this  was  a  condition  of  the  policy, 
notice  given  of  such  loss  by  fire  eleven  days  thereafter,  is  too 
late,  without  good  excuse.     Trask  vs.  I?ts.  Co.,  29  Pa.,  198. 

XXXVIII.  Neglect  TO  institute  SUIT.  i.  The  policy 
required  that  suit  should  be  brought  within  one  year  from  the 
loss.  Plaintiff  issued  summons  within  the  year,  but  failing  to 
obtain  service,  issued  an  alias  writ  after  the  year  expired.  Held, 
that  the  action  was  in  time,  as  the  alias  writ  was  a  continuation 
of  the  original   process.     American   Ins,    Co.  vs.  Haws,  20 
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W.  N.,  370.  2.  A  policy  of  insurance  provided  that  no  suit 
should  be  maintainable  thereon,  unless  brought  within  six 
months  after  a  loss  had  occurred ,  and  also  that  the  company 
should  not  be  deemed  to  have  waived  any  condition  of  the 
policy,  unless  such  waiver  was  in  writing  and  signed  by  the 
president  and  secretary.  A  loss  occurred,  and  suit  was  insti- 
tuted more  than  six  months  thereafter,  the  assured  alleging 
that  he  postponed  suit  through  verbal  representations  made  to 
him  by  the  general  agent,  that  it  was  unnecessary  to  sue,  as 
the  company  was  about  to  make  assessments  upon  its  premium 
notes,  and  would  pay  without  suit.  Held,  that  the  insured 
had  no  right  to  repose  any  confidence  in  such  promise,  because 
by  the  terms  of  the  policy  the  general  agent  was  excluded 
from  making  it.    Waynesboro  Ins.  Co.  vs.  Conover^  98  Pa.,  384. 

XXXIX.  Neglect  TO  NOTIFY  OF  ADDITIONAL  insurance. 
Where  a  policy  provided,  that  the  party  assured  should  with 
reasonable  diligence  give  notice  of  all  additional  insurances  made 
in  his  behalf,  and  of  all  changes  made  in  such  additional  insur- 
ances, and  cause  the  same  to  be  endorsed  on  his  policy ,  other- 
wise the  insured  could  not  recover  in  case  of  a  loss,  held,  that 
a  failure  to  perform  this  condition  barred  a  recovery  on  the 
policy.     Simpson  vs.  Pa.  Ins.  Co.^  38  Pa.,  250. 

XL.  Neglect  to  object  to  the  claim.  Where  an 
insurance  company,  after  notice  and  the  receipt  of  proof  of  a 
loss,  adjusted  and  compromised  the  claim  therefor,  and  prom- 
ised to  pay  a  sum  certain  in  liquidation  of  it,  the  company,  in 
an  action  to  recover  the  sum  promised,  cannot  set  up  as  a 
defense  the  breach  by  the  insured  of  conditions  contained  in 
the  policy.     Wagner  \^.  Ins.  Co.,  143  Pa.,  338. 

XLI.  Neglect  TO  PAY  assessments,  i.  It  is  settled,  that 
although  a  condition  be  attached  to  a  policy  declaring  it  void 
on  a  failure  to  pay  an  assessment  on  a  premium  note  within  a 
specified  time,  yet  the  policy  does  not  become,  ipso  facto,  void. 
The  company  may  waive  the  right  of  avoidance,  and  then  the 
contract  relation  is  not  wholly  dissolved,  but  the  protection  of 
the  policy  is  suspended  until  the  default  of  non-payment  is 
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removed.  No  recovery  can  be  had  for  a  loss  sustained  during 
the  continuance  of  such  default.  Crawford  Co.  Ins.  Co.  vs. 
Cochran^  88  Pa.,  234.  2.  A  policy-holder  in  a  mutual  fire 
insurance  company  is  liable  on  an  assessment  duly  made, 
although  made  more  than  six  years  after  his  policy  has  expired. 
Smith  vs.  Ins.  Co.^  2  Lancaster  Review,  285.  3.  Where  tbc 
contract  of  insurance  stipulates  for  the  payment  of  assessments 
by  the  insured  during  the  term  of  his  policy,  and  provides  for 
a  surrender  of  the  policy  in  case  of  a  sale  of  the  property,  and 
no  surrender  is  made,  liability  for  assessments  continues  during 
the  term,  even  after  destruction  of  the  buildings  and  a  sale  of  the 
land.  Thropp  vs.  Ins.  Co.,  125  Pa.,  427.  4.  Where  a  mem- 
ber of  a  mutual  insurance  company  was  in  default  for  the  non- 
payment of  an  assessment,  he  cannot  demand  payment  of  a 
loss  which  occurred  during  such  default.  The  neglect  to  pay 
an  assessment  suspends  the  protection  of  the  policy  until  the 
default  is  removed;  upon  payment  of  the  assessment  and 
acceptance  by  the  company  before  loss,  the  policy  revives  in 
full  vigor.     Waslungton  Ins.  Co.  vs.  Rosenberger,  84  Pa.,  373. 

Pittsburg  Journal,  98. 

XLII.  Neglect  to  pay  premiums.  Although  a  condi- 
tion be  attached  to  a  policy  of  a  mutual  fire  insurance  com- 
pany that  if  the  amount  assessed  upon  the  premium  note  given 
on  the  policy  was  not  paid  within  thirty  days  after  demand, 
the  policy  should  be  void,  yet  the  company  may,  at  its  option, 
either  declare  the  policy  cancelled,  and  notify  the  deliquent,  or 
may  waive  its  right  of  avoidance.  Columbia  Ins.  Co.  vs. 
Buckley,  83  Pa.,  293. 

XLIII.  Neglect  to  provide  against  damage  from 
freshets,  a  policy  insured  against  loss  by  fire  or  storm ;  a 
freshet  occasioned  by  the  melting  of  the  snow  carried  away 
the  property  insured ;  held,  not  to  be  covered  by  the  policy. 
Stover  vs.  Ins.  Co.,  3  Phila.,  38. 

XLIV.  Neglect  to  renew.  Where  the  term  of  an 
insurance  policy  had  expired  when  the  loss  occurred,  the 
plaintiff  proved  an  application  on  his  part  to  continue  it  in 
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force  temporarily,  and  receiving  no  reply,  supposed  that  the 
policy  was  continued,  held,  that  the  silence  of  the  company 
created  no  legal  liability  on  its  part.  Royal  Ins,  Co.  vs.  Beatfy^ 
119  Pa.,  6. 

XLV.  Neglect  to  specify  encumbrances.  It  was  held 
not  to  be  error  for  the  court  to  refuse  to  charge  the  jury  that 
the  concealment  of  the  existence  of  encumbrances,  at  the  time 
when  the  ratification  of  the  transfer  of  the  policy  was  procured, 
was  such  a  fraud  on  the  company  as  would  vitiate  the  policy 
in  the  hands  of  the  assignee.  Cumberland  Valley  Protection 
Co,  vs.  Mitchell,  48  Pa.,  374. 

Insurance — Life.    See  ''  Life  Insurance." 

I.  Neglect  to  answer  interrogatories.  Where  an 
application  for  a  policy  of  insurance  contains  an  interrogatory 
as  to  the  occupation  of  the  applicant,  he  must  disclose  that  in 
which  he  was  engaged  in  at  the  time.  To  assert  he  was  a 
laborer,  when  from  old  age  or  disability  he  had  suspended 
labor  for  several  years,  is  misleading  and  avoids  the  policy. 
United  Brethren  Aid  Society  vs.  White,  100  Pa.,  12. 

II.  Neglect  to  pay  assessments.  i.  Where  the 
insured  surrenders  his  policy,  and  it  is  agreed  by  the  company 
that  it  shall  be  cancelled,  the  insured,  from  that  time,  ceases  to 
be  a  member,  and  although  liable  to  assessments  which 
accrued  while  he  was  a  member,  is  not  liable  for  debts  con- 
tracted after  the  surrender  of  his  policy.  Akers  vs.  Hite,  94 
Pa.,  394.  2.  Plaintiff  failed  to  pay  several  assessments  in  a 
mutual  company,  and  was  served  with  the  usual  notice  that 
he  could  not  be  reinstated  unless  he  was  in  good  health.  He 
then  paid  all  past  assessments,  and  furnished  proof  to  the  com- 
pany that  he  was  in  good  health.  He  subsequently  paid  other 
assessments.  Held,  that  the  action  of  the  company  estopped 
it  from  asserting  a  forfeiture  of  plaintiff's  membership.  Comm, 
vs.  Life  Ass'n  163  Pa.,  374.  3.  In  an  action  brought  by  the 
receiver  of  a  mutual  insurance  company  against  a  member  to 
recover  unpaid  assessments,  the  defendant  cannot  set  off  against 
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such  assessments  a  debt  due  him  by  the  company.  Care  vs. 
Brawn,  31  W.  N.,  500.  Columbia  Ins.  Co.  vs.  Buckley,^ 
W.  N.,  313.  4.  A  member  of  a  mutual  insurance  company 
who  was  induced  to  become  a  member  by  the  fraudulent 
representation  of  the  officers  of  the  company,  cannot  set 
up  the  fraud  as  a  defence  to  an  action  by  the  receiver 
of  the  company  for  assessments,  where  other  persons 
have  subsequently  joined  the  company  as  innocent  third  parties. 
Dettra  vs.  Kestner,  147  Pa.,  566.  5.  A  clause  in  a  mutual 
insurance  company's  policy,  that  it  shall  become  null  upon 
failure  of  the  insured  to  pay  his  assessments,  is  a  provision  of 
which  the  company  may  avail  itself,  but  the  policyholder 
cannot.  Dettra  vs.  Sax,  3  Lackawanna  Jurist,  198.  6.  A 
member  of  a  mutual  insurance  company  cannot  defend  in  a 
suit  against  him  for  assessments,  that  the  act  conferring  upon 
the  company  the  right  to  insure  was  unconstitutional.  The 
validity  of  the  charter  cannot  thus  be  inquired  into  collaterally, 
nor  can  he  defend  on  the  ground  that  the  contract  was  ultra 
vires  by  reason  of  the  want  of  power  to  insure.  Freeland  vs. 
Ins.  Co.,  94  Pa.,  504.  7.  A  condition  in  a  policy  provided, 
that  unless  an  assessment  was  paid  within  thirty  days  after  notice 
of  its  being  levied,  the  filing  should  be  invalid  so  long  as  the 
assessment  remained  unpaid.  Subsequent  notice  to  the  de&uh- 
ing  member,  that  another  assessment  was  due  by  him  was  not 
of  itself  a  waiver  of  the  suspension  of  the  policy  for  the 
previous  default.  Leonardos,  Ins.  Co.^^W.  N.,  527.  8.  Mem- 
bers of  a  mutual  insurance  company  cannot  defend  against  the 
payment  of  assessments  upon  their  premium  notes,  for  the 
purpose  of  paying  losses,  because  of  any  failure  of  duty  on  the 
part  of  the  officers  of  the  company.  They  may  call  their 
officers  to  account,  or  restrain  them  by  proceedings  in  equity 
from  doing  acts  to  their  prejudice  contrary  to  law.  Lycoming 
Ins.  Co.  vs.  Newcomb,  i  Foster,  8.  9.  A  covenant  and  stipula- 
tion in  a  policy  of  insurance,  that  any  neglect  to  pay  an  assess- 
ment made  by  the  company,  after  notice  shall  render  the  policy 
void,  doesnot,  without  a  contract  to  pay  such  assessments,  con- 
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stitute  a  contract  to  pay,  but  leaves  it  optional  with  the  insured 
to  pay  or  forfeit  his  rights  under  the  policy.  New  Era  Ass'n 
vs.  Dare,s  Montgomery  Co.,  io6.  lo.  If  a  member  of  a  mutual 
insurance  company  is  in  default  in  the  payment  of  an  assess- 
ment on  his  policy,  after  due  notice  according  to  the  rules 
and  by-laws  of  the  company,  the  protecting  power  of  the 
policy  is  suspended  until  the  assessment  is  paid.  Lycoming 
Ins.  Co,  vs.  Rougkt,  97  Pa.,  415.  11.  The  insured  of  a 
mutual  insurance  company  are  not  liable  to  pay  losses  or 
expenses  that  occurred  prior  to  the  date  when  they  became 
members  of  the  company.  They  cannot  be  properly  assessed 
for  such  losses.  People's  Ins,  Co,  vs.  Hartshome,  90  Pa.,  465. 
1 2.  A  member  of  a  mutual  insurance  company  who  receives 
a  notice  of  an  assessment,  which  shows  on  its  face  that  it  is 
largely  to  meet  losses  which  occurred  before  his  membership, 
does  not  forfeit  his  policy  by  not  paying  the  same.  Susque- 
hanna Ins,  Co,  vs.  Toy  Co.,  15  W.  F.,  306. 

III.  Neglect  to  institute  suit.  If  an  insurance  com- 
pany has,  by  its  conduct  and  promises  to  pay,  misled  the  bene- 
ficiary named  in  the  policy,  it  will  be  estopped  from  setting  up 
as  a  defence  the  failure  to  bring  suit  within  the  time  limited  by 
the  policy      Harold  v^.  Ins,  Co,,  2  Pa.  Dist,  503. 

IV.  Neglect  to  levy  assessments.  After  a  general 
verdict  and  judgment  against  a  life  insurance  company  doing 
business  on  the  assessment  plan,  for  a  breach  of  its  covenant 
to  levy  and  collect  assessments  on  its  members  to  pay  the 
plaintiff's  claim,  it  is  error  in  the  court  below  by  order  to 
restrict  the  operation  of  the  judgment  and  execution  to  such 
assessments.     Seitzinger  vs.  New  Era  Ass'n,  1 1 1  Pa.,  557. 

Insorance — Marine. 

I.  Neglect  by  change  of  voyage.  A  voyage  that  is 
insured  must  be  so  conducted  as  not  to  change  the  risk  insured 
against.  If  the  usual  or  agreed  mode  of  conducting  it  be 
changed  without  a  necessity  arising  from  a  danger  insured 
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against,  the  risk  is  changed.     Merchants  Ins.  Co.  vs.  Algeo,  32 

Pa.,  333. 

II.  Neglect  by  deviation  from  route.  An  intention 
to  deviate  does  not  avoid  the  insurance  on  a  vessel,  if  the  loss 
occurs  before  her  arrivail  at  the  point  of  intended  deviation; 
there  having  been  no  change  in  her  ultimate  destination. 
Winter  vs.  Delaware  Ins.  Co.,  30  Pa.,  334. 

III.  Neglect  of  carrier  of  goods  insured,  i.  To 
render  an  insurer  of  goods  liable  for  damage  done  to  them  in 
the  course  of  a  voyage,  it  is  necessary  that  some  evidence 
should  be  given  of  such  extraordinary  disaster  or  injury  in 
the  course  of  the  voyage  as  would  occasion  damage  in  a  sea- 
worthy vessel.  If  the  ship  was  not  tight,  staunch  and  strong, 
the  owners  of  the  vessel  and  not  the  insurance  company  would 
be  liable.  There  is  an  implied  warranty  with  the  underwriters, 
that  the  vessel  in  which  the  goods  are  to  be  shipped  is  sea- 
worthy. Fleming  vs.  Marine  Ins.  Co.,  4  Wh.,  64.  12  Pa., 
391.  2.  Where  a  marine  insurer  has  paid  the  shipper 
the  amount  of  the  entire  loss  of  his  goods,  he  may  sue 
a  negligent  carrier  for  reimbursement  in  the  name  of  the 
shipper.  In  this  case,  the  loss  resulted  from  a  reshipment 
of  the  goods  by  the  carrier  on  a  second  vessel,  which  was  sunk 
in  the  river.     Gales  vs.  Haiman,  1 1  Pa.,  5 16. 

IV.  Neglect  of  captain  or  crew.  i.  Though  an 
insurance  policy  may  protect  against  losses  through  mere  Dili- 
gence and  carelessness,  yet  it  will  not  protect  against  the  mis- 
conduct of  the  party  insured  ;  and  if  a  loss  results  therefrom, 
the  owner  of  the  property  insured  must  bear  it  Where  the 
insured,  the  master  of  a  steamboat,  cast  turpentine  in  the 
furnace  to  increase  the  heat,  and  the  vessel  was  fired  and 
destroyed  thereby,  he  cannot  recover  from  the  company. 
Citizens'  Ins.  Co.,  vs.  Marsh,  41  Pa.,  386.  2.  It  is  no 
defence  to  an  action  on  a  marine  policy  of  insurance,  that  a 
loss  directly  caused  by  a  peril  of  the  sea  happened  through 
the  negligence  of  the  captain  and  crew.  The  assured  is  only 
bound  to  furnish  a  competent  master  and  crew  at  the  b^n- 
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ning  of  the  voyage,  without  implicitly  warranting  that  they 
will  be  diligent  to  the  end  of  it.  Ins.  Co.  vs.  Insley,  7  Pa.,  223. 
3.  The  insurer  is  not  liable  on  his  policy  for  the  safety  of  a 
ship,  unless  she  has  a  captain  of  competent  skill  and  general 
good  character,  a  crew  competent  for  the  voyage,  and  suffi- 
cient stores  and  supplies  of  provisions.  Where  a  vessel  is 
stranded,  wrecked  or  captured,  and  abandoned  by  the  owners 
to  the  insurers,  and  afterwards  is  partially  recovered  by  the 
crew,  the  insurer  is  chargeable  for  the  wages  and  provisions 
of  the  crew  in  saving  her.  So  also  for  the  wages  of  parties 
called  in  from  outside  to  save  or  repair  a  vessel,  even  if  it  be 
not  abandoned.     May  vs.  Ins.  Co.,  19  Pa.,.  312. 

V.  Neglect  of  insured  property,  i.  In  every  insur- 
ance upon  a  vessel,  there  is  an  implied  warranty  on  the  part  ol 
the  assured,  that  at  the  time  of  sailing  the  vessel  shall  be  sea- 
worthy for  the  voyage  insured.  The  hull  shall  be  staunch, 
tight  and  strong,  and  if  a  steam  vessel,  the  machinery  shall  be 
properly  constructed  and  of  sufficient  power.  Myers  vs.  Ins. 
Co.^  26  Pa«,  192.  2.  No  insurance  on  a  vessel  is  valid  it 
she  be  sent  to  sea  in  an  unseaworthy  state.  It  is  important 
to  the  g^eat  interests  of  commerce,  as  well  as  to  the  preserva- 
tion of  life,  that  the  requisitions  of  the  law  in  this  respect 
should  not  be  relaxed.  If  the  owner  of  the  vessel  does  not 
{>erform  his  duty,  he  throws  on  the  insurer  other  perils  not  in 
the  contract.     Prescott  vs.  Union  Ins.  Co.^  i  Wh.,  406. 

VI.  Neglect  of  protest.  In  order  that  a  protest  may 
be  evidence  for  the  insured,  it  must  be  made  within  twenty- 
four  hours  after  the  vessel  is  moored  at  her  port  of  destination, 
or  certainly  before  the  goods  have  been  landed,  or  the  condition 
of  the  cargo  ascertained.  The  naked  fact,  shown  by  the 
insured,  that  the  goods  after  arrival  were  found  damaged  by 
sea  water,  is  not  evidence  of  a  loss  from  perils  of  the  sea.  The 
contact  may  be  produced  by  bad  stowage,  defective  calking, 
imperfect  closing  of  the  hatches,  or  want  of  pumping.  Any 
damage  by  the  immediate  impulse  of  the  wind  or  waves  is  a 

proper  subject  of  indemnity ;  for  instance,  damage  from  col- 
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lision,  even  by  the  negligence  of  those  having  the  injured 
vessel  in  charge.  Fleming  vs.  Ins.  Co.,  3  W.  &  S.,  144. 
Myers  vs.  Ins.  Co.,  26  Pa.,  194. 

VII.  Neglect  through  deranged  machinery.  Where 
an  insurance  policy  exempts  the  company  from  liability  for 
deranged  machinery,  and  it  became  a  question  whether  the 
company  was  liable  for  a  total  loss,  the  result  of  defective 
machinery,  the  court  held,  that  if  an  exception  in  a  policy  be 
capable  of  two  interpretations,  equally  reasonable,  that  roust 
be  adopted  which  is  most  favorable  to  the  assured,  for  the 
language  is  that  of  the  insurer.  Western  Ins.  Co.  vs.  Cropper, 
32  Pa.,  351. 

VIII.  Neglect  to  abandon  vessel.  A  mere  notice  of 
abandonment,  at  a  given  time,  without  actual  abandonment, 
amounts  to  nothing ;  and  unless  the  facts  of  the  case,  under 
the  laws  of  commerce,  justify  an  abandonment,  the  parties  are 
not  bound  by  it.     Delaware  Ins.  Co,  vs.  Winter,  38  Pa.,  176. 

IX.  Neglect  to  employ  pilot.  A  policy  of  insurance 
on  an  outward-bound  vessel  is  not  avoided  by  reason  of  not 
having  on  board  a  pilot,  though  a  loss  occurred  on  pilot  ground 
in  the  bay ;  and  the  non-employment  of  a  pilot  was  a  breach 
of  a  municipal  regulation.     Flanigen  vs.  Ins.  Co.,  7  Pa.,  306. 

X.  Neglect  to  take  out  policy.  Where  a  decedent 
never  insured  a  schooner  which  he  owned,  which  on  his  death 
was  retained  by  his  heirs  and  sailed  as  their  property,  and 
where  they  requested  the  executor  not  to  insure  the  vessel,  as 
the  premium  would  absorb  most  of  the  profit,  the  executor 
was  not  guilty  of  negligence  in  not  insuring  the  schooner. 
Johnson's  Estate,    1 1  Phila.,  83. 

Insurance — ^Title. 

Neglect  in  description  of  premises.  It  is  no 
defence  in  an  action  on  a  title  insurance  policy  that  the  tide 
company  did  not  draw  the  deed  to  the  insured.  Such  com- 
panies have  no  right  to  do  conveyancing,  draw  deeds,  or  write 
wills.     Where  the  plaintiff  has  given  a  trust  company  a  wiong 
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description  of  the  premises  he  desires  a  title  insurance  policy 
upon,  any  loss  which  results  is  caused  by  his  own  neglect. 
Gender  vs.  Loan  and  Trust  Co.y  28  W.  N.,  208. 

Interest. 

I.  Neglect  in  allowing,  i.  Interest  may  be  recovered 
where  it  can  be  claimed  as  a  right,  either  because  there  is  an 
express  contract  to  pay  it,  or  because  it  is  recoverable  as 
damages  which  the  party  is  legally  bound  to  pay,  or  for  money 
or  property  improperly  withheld.  Allegheny  vs.  Campbell^ 
107  Pa.,  535.  2.  Interest  does  not  run  upon  a  contract, 
until  the  time  fixed  for  payment,  unless  specially  provided  for 
in  the  contract.  Booth  vs.  Pittsburg,  154  Pa.,  482.  3.  Where 
money  is  recoverable  under  a  statute  that  makes  no  provision 
for  interest,  none  can  be  recovered.  Columbia  Bank  vs.  Bletz, 
30  Pittsburg  Journal,  489.  4.  While  the  lapse  of  time 
l>etween  the  date  of  an  injury  and  the  date  of  a  trial  may  be 
considered  by  a  jury  in  finding  the  damages  recoverable  in  an 
action  ex  delicto,  yet  it  is  error  to  instruct  the  jury,  that  the 
plaintiff  is  entitled  to  interest  on  his  damages  from  the  time 
they  accrued.  Emerson  vs.  Schoonmaker,  135  Pa.,  437.  5.  A 
municipal  corporation  is  not  bound  to  seek  out  its  creditor 
and  tender  the  money  due  him,  if  it  desires  to  stop  interest 
The  municipal  treasury  is  the  place  where  its  bonds  are  to  be 
paid,  and,  until  a  bond  has  been  there  presented  and  payment 
refused,  it  does  not  become  liable  for  interest  subsequent  to 
maturity,  if  it  has  provided  funds  in  the  treasury  to  meet  the 
bond  at  maturity.  Friend  vs.  Pittsburg,  131  Pa.,  305.  6.  In 
an  action  for  a  specific  debt,  the  fact  that  the  jury  did  not  allow 
interest  is  a  good  reason  for  setting  aside  their  verdict  Keemer 
vs.  Bailsman,  i  Lancaster  Bar,  No.  40.  7.  Where  land  is 
taken  by  a  corporation  in  the  exercise  of  eminent  domain, 
interest  should  be  added  to  the  amount  of  damages  from  the 
time  the  land  owner  was  entitled  to  compensation.  Generally, 
in  this  country,  interest  is  looked  upon  as  an  incident  of  the 
money,  to  be  paid  with  the  principal  when  the  latter  has  been 
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withheld  after  it  became  the  duty  of  the  debtor  to  pay  it.  If 
a  tender  of  payment  falls  short  of  the  sum  found  to  be  due  at 
the  time  of  the  tender,  interest  runs  on  the  whole.  Mvdng  Co, 
vs.  Jones ^  108  Pa.,  55.  8.  The  lapse  of  time  from  the  date  of 
the  injury  to  the  date  of  trial  is  a  proper  subject  to  be  consid- 
ered by  the  jury  in  making  up  their  verdict,  but  it  is  error  to 
instruct  the  jury  to  allow  interest  eo  nomine  upon  the  amount  of 
damages  they  find  from  the  date  of  the  injury.  Reading  & 
PottsviUe  R,  R,  vs.  Ba/tAaser,  126  Pa.,  2.  9.  Interest  maybe 
allowed  from  the  time  of  taking  land  for  public  use  by  way  of 
damages,  and  even  a  positive  direction  to  allow  interest  is  not 
error.  Weiss ws.  South  Bethlehem,  2  Northampton  Co.,  294. 
10.  Interest  is  not  allowed  upon  the  claims  of  creditors  during 
the  period  between  confirmation  nisi  in  the  orphans'  court 
and  the  absolute  confirmation,  the  presumption  in  solvent 
estates  being  that  it  was  calculated  to  the  later  date.  The  gen- 
eral rule  is,  that  interest  on  all  encumbrances  which  are 
divested  by  a  sheriffs  sale  ceases  on  the  day  of  sale  and  on  the 
day  of  the  confirmation  of  the  sale  in  the  orphans'  court.  Wan- 
Wright's  Estate,  13  Phila.,  336.     Snider' s  Estate ^  Idem,  ^60, 

II.  Neglect  IN  COMPOUNDING,  i.  The  calculation  of  interest 
upon  interest  is  not  allowable,  except  under  circumstances  of 
hardship  or  fraud.  Fink's  Estate,  4  Phila.,  191.  2.  Interest 
upon  interest,  or  compound  interest,  is  never  allowed,  except 
in  special  cases — as  where  there  is  a  settlement  of  accounts 
between  the  parties,  after  interest  has  become  due,  or  there  has 
been  an  agreement  for  that  purpose,  subsequent  to  the  original 
contract.  Stokely  vs.  Thompson,  34  Pa.,  212.  Bura  vs. 
Tltompson,  2  Clark,  143. 

III.  Neglect  in  paying.  To  pay  interest  in  excess  of 
the  legal  rate  is  not  necessarily  fraudulent  as  to  creditors.  To 
enable  the  party  who  has  paid  it  to  recover  it,  the  statute 
requires  this  action  to  be  brought  within  six  months  subse- 
quent to  its  payment.     Good  vs.  Grant,  76  Pa.,  36. 

IV.  Neglect  of  liability  for.  Where  reclamation  is 
ordered  of  moneys  which  have  been  paid  under  a  mutual  mis- 
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take  of  the  parties,  interest  is  due  only  from  the  date  at  which 
the  demand  for  restitution  was  made.  GrinCs  Estate^  g  Pa. 
County,  523. 

V.  Neglect  to  charge,  i  .  A  country  merchant,  by  the 
custom  of  Pennsylvania,  may  charge  interest  after  six  months 
on  a  running  book  account  for  goods  sold  and  delivered. 
Adams  vs.  Palmer^  30  Pa.,  346.  Grosh  vs.  Sponsler^  2  Chester 
Co.,  540.  2.  It  is  error  to  instruct  the  jury  to  allow  interest  on 
the  damages  they  may  award,  from  the  date  of  the  accident  to 
the  date  of  the  verdict.  Pittsburg  Southern  R.  R.  vs.  Taylor, 
15  W.  N.,  37.  3.  Generally  interest  is  payable  upon  a  debt 
which  has  been  withheld  after  it  became  the  duty  of  the  debtor 
to  pay  it.  A  bailee  of  money  for  safe-keeping,  is  not  charge- 
able with  interest  upon  it,  unless  he  uses  the  money  in  his 
business.     Grcevenstine's  Estate,  18  Phila.,  9. 

VI.  Neglect  to  demand.  The  laches  which  will  deprive 
the  creditor  of  interest  is  not  mere  delay,  but  neglect,  leading 
to  mistakes  or  misapprehension.  Hoffman's  Estate,  3  Pa. 
Dist.,  663. 

VII.  Neglect  to  insert  in  claim.  It  is  not  necessary 
to  insert  the  amount  of  interest  in  a  statement  of  claim  under 
the  procedure  act  of  May  25,  1887.  Hubbard  v^.  Jackson,  29 
W.  N.,  66. 

VIII.  Neglect  to  pay.  i  .  A  garnishee  is  not  liable  for 
interest  on  a  debt  to  a  defendant  in  the  attachment  between 
the  service  of  the  writ  and  entry  of  judgment.  Allegheny  Sav- 
ings Bank  vs.  Meyer,  59  Pa,,  361.  2.  The  defendants  being 
indebted  to  the  equitable  plaintiffs  as  a  firm,  each  member  of 
the  firm  gave  notice  to  defendants  not  to  pay  any  of  the 
indd>tedness  to  the  others.  Held,  that  such  notice  did  not 
relieve  the  defendants  from  liability  for  interest  on  the  debt. 
Kingvs.  Kelley,  51  Pa.,  36.  3.  Interest  is  said  to  be  impli- 
edly due  whenever  a  liquidated  sum  of  money  due  is  unjustly 
withheld.  It  is  a  compensation  allowed  to  the  creditor  for  delay 
of  payment  by  the  debtor.  When  the  fact  of  non-payment  is 
ascribable  to  mutual  misapprehension,  or  to  the  laches  of  the 
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creditor,  interest  is  not  demandable.     Second  St,  R,  W,  Co,  vs. 

PhUada,,  51  Pa.,  465. 

IX.  Neglect  to  recover.  In  actions  of  tort,  or  where 
the  damages  are  not  capable  of  exact  computation,  both  as  to 
time  and  amount,  no  interest  is  recoverable  eo  nomine^  but  the 
jury  may  give  additional  damages  in  the  nature  of  interest 
Such  additional  damages  are  not  interest,  but  simply  compen- 
sation for  delay.     Richards  vs.  Gas  Co.,  130  Pa.,  37. 

Interpleader. 

I.  Neglect  in  bond.  The  coverture  of  a  claimant  in  a 
sherifi's  interpleader  will  not  be  deemed  a  sufficient  reason  for 
refusing  to  allow  her  to  file  her  own  bond.  Cheny  vs.  Nolan^ 
20  Phila.,  214. 

II.  Neglect  of  claimant  to  retain  goods.  Possession 
by  the  defendant  in  the  execution  of  the  goods  levied  on  is 
prima  facie  evidence  of  title  in  him.  In  an  issue  in  a  sherifi's 
interpleader,  the  claimant  is  properly  the  plaintiff,  and  the  bur- 
den of  proving  title  to  the  goods  is  on  him.  Tremont  Coal  Co, 
vs.  Manly,  60  Pa.,  384. 

III.  Neglect  op  plaintiff  to  appear  at  the  trial. 
A  bond  under  the  sheriffs  interpleader  act  is  forfeited,  if,  on 
the  trial  of  the  issue  the  plaintiff  is  nonsuited  under  the  act  of 
April  14,  1846,  for  his  non-appearance,  and  the  goods  are 
not  afterwards  forthcoming.     O'Neilws.  Wilt,  75  Pa.,  266. 

IV.  Neglect  of  sheriff.  It  is  no  legal  return  to  a 
writ  of  execution  placed  in  the  hands  of  the  sheriff,  that  the 
property  levied  on  was  claimed  by  a  third  party,  though  the 
sheriff  could  show  title  in  such  party.  The  act  of  April  10, 
1 848,  provides  for  an  interpleader,  but  it  is  not  imperative 
upon  him.  He  may  take  the  risk  of  returning  ntdla  bona,  or 
of  proceeding  to  levy  and  sell,  if  he  sees  fit  He  may  neglect 
to  avail  himself  of  an  interpleader.  The  sheriff  has  a  right  to 
demand  that  the  sureties  in  a  bond  of  indemnity  to  him  should 
be  residents  of  the  county.     Comm,  vs.  Vandyke,  57  Pa.,  34. 

V.  Neglect  to  allow.     The  act  of  April  10,  1848,  was 
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enacted  for  the  protection  of  sherifTs,  in  case  of  difficulties  aris* 
ing  from  adverse  claims  of  ownership  presented  for  goods 
seized  in  execution.  Upon  application  by  the  sheriiT,  it  may 
be  lawful  but  not  obligatory  for  the  court  from  which  the  pro- 
cess issued,  to  call  before  it  by  rule  the  party  issuing  such 
process  and  the  party  making  such  claim,  and  to  award  an 
interpleader,  in  which  the  claimant  and  the  plaintiff  in  the 
execution  may  have  an  issue  to  try  the  question  of  ownership. 
Larzalere  vs.  Haubert,  109  Pa.,  518. 

VI.  Neglect  to  claim.  The  failure  of  a  man  who 
claims  goods  as  his  own,  which  have  been  taken  under  an 
execution  against  another,  to  interplead  under  a  sheriff's  rule, 
does  not  make  it  the  duty  of  the  sheriff  to  sell.  Contm.  vs. 
Megee,  4  Phila.,  258. 

VII.  Neglect  to  file  bond,  i  .  Where  a  claimant  neglects 
to  file  a  bond  and  narry  and  the  sheriiT,  on  motion  of  the  plain- 
tiff, proceeds  in  the  execution,  the  claimant  is  barred  from 
action  against  the  sheriff,  but  not  against  the  plaintiff.  Hau- 
dertvs.  Larzalere y  15  W.  N.,  190.  2.  Where  a  claimant  in  a 
sheriff's  interpleader  files  a  narr  within  fourteen  days,  as 
required  by  the  rule  of  court,  but  neglects  to  give  the  bond, 
the  court,  on  motion,  will  order  the  sheriff  to  sell  and  pay  the 
proceeds  into  court  to  abide  the  determination  of  the  issue. 
Dillon  vs.  Conover,  10  Phila.,  450.  2  W.  N.,  226.  23  Pitts- 
burg Journal,  59. 

VIII.  Neglect  to  grant.  The  claimant  has  no  right  to 
demand  an  issue.  The  interpleader  act  is  not  for  the  benefit 
of  the  claimant,  but  for  the  relief  of  the  sheriff.  Its  award  or 
refusal  is  for  the  sound  discretion  of  the  court,  and  is  not  the 
subject  of  a  writ  of  error.  If  the  rule  for  an  interpleader  be 
discharged,  the  claimant  is  not  thereby  prejudiced  in  his  right 
of  action  against  the  sheriff  for  the  seizure  and  sale  of  the 
goods.     Bain  vs.  Funk,  61  Pa.,  185. 

IX.  Neglect  to  levy  upon  the  goods.  Under  the  act  of 
April  10,  1848,  it  is  not  necessary  to  a  sheriff's  interpleader 
that  there  should  have  been  an  actual  levy.     The  claimant  in 
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possession  cannot  insist  upon  it,  though  it  may  be  that  upon 
the  rule  by  the  sherifT  calling  upon  the  parties  to  interplead, 
the  plaintiff  in  the  execution  may  insist,  for  his  own  security, 
upon  an  actual  levy  and  inventory.  Phillips  vs.  Reagan^  75 
Pa.,  383. 

Inventory. 

Neglect  to  file.  Executors  and  administrators 
should  file  an  inventory  within  thirty  days  in  the  register's 
office.  An  additional  inventory  must  be  also  filed  of  personal 
property  and  assets  subsequently  discovered.  Any  person 
interested  may  require  the  exhibition  of  the  inventory.  If  it 
be  not  filed  within  the  prescribed  period,  it  is  a  forfeiture  of 
the  bond  given  by  the  administrator  ;  and  so  if  he  does  not 
account  within  the  year,  although  not  cited.  Heenan's  Estate, 
15  Phila.,  588. 

Jnyestments. 

I.  Neglect  in  advising.  No  legal  or  moral  obligation 
is  created  by  the  expression  of  an  honest  belief  respecting  a 
business  enterprise  to  a  person  contemplating  an  investment 
therein.  The  giving  of  such  advice^  after  an  investment  is  made, 
favorable  to  such  investment,  raises  no  duty  which  will  constitute 
a  sufficient  consideration  for  a  promise  to  reimburse  the  investor 
for  any  loss  upon  it.     Martin's  Estate^  131  Pa.,  638. 

II.  Neglect  in  making.  Our  legislature  has  wisely 
designated  certain  securities  in  which  trustees  may  safely 
make  investments  and  protect  themselves  from  risk.  They 
are  safe  in  investing  in  proper  real  or  government  securities,  or 
in  other  investments  in  pursuance  of  an  order  of  court 
Oliver's  Estate^  30  Pittsbtirg  Journal,  385.  Frankeirfelds 
Appeal,  102  Pa.,  589. 

Iron  Companies. 

Neglect  in  the  process  of  manufacture.  Equity 
will  not  interfere  to  restrain  the  use  of  bituminous  coal  in  the 
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manufacture  of  certain  qualities  of  iron,  where  a  necessity 
apparently  exists  for  its  use.  The  fact  that  the  smoke  and 
soot  of  the  furnace  is  objectionable  to  the  neighbors  will  not 
warrant  an  injunction,  unless  there  is  a  wilful  and  negligent 
infliction  of  injury  upon  a  neighbor  or  his  property.  Where 
damages  will  compensate  the  loss  suffered  by  a  nuisance, 
equity  will  not  interfere.     Richard's  Appeal,  57  Pa.,  105. 

Issue. 

I.  Neglect  in  applying  for.  A  party  cannot  take  his 
chance  of  a  favorable  finding  by  an  auditor,  and,  when  the 
report  is  adverse,  apply  for  an  issue  to  be  tried  by  a  jury. 
Port  Carbon  Ass'n  vs.  Stevens ,  i  Schuylkill  Record,  301. 

II.  Neglect  to  allow,  i.  The  granting  of  an  issue  by 
the  orphans'  court  is  not  a  matter  of  right,  but  entirely  in  the 
discretion  of  the  court  It  is  to  inform  its  conscience,  not  to 
relieve  from  duty  or  responsibility.  The  court  is  not  con- 
cluded by  the  verdict.  Grafs  Estate,  7  W.  N.,  542.  Daddon's 
Estate,  Schuylkill  Record,  90.  2.  The  act  of  March  15, 
1832,  makes  it  mandatory  on  the  orphans'  court  to  direct  a 
precept  for  an  issue  upon  the  request  of  either  party.  Miller^s 
Estate,  3  York  Record,  61.  An  issue,  when  properly 
demanded,  is  a  matter  of  right,  not  of  grace.  The  act  of 
June  16,  1836,  is  imperative.     Riegets  Appeal,  2  SchuyUdll 

Record,  71.     i  Walker,  72. 
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Jailer. 

Neglect  resulting  in  escape,  i.  It  is  felony  at  com- 
mon law  for  a  keeper  to  permit  the  voluntary  escape  of  a  pris- 
oner charged  with  felony.  Weaver  vs.  Comm,^  29  Pa.,  445. 
2.  To  allow  a  prisoner  the  liberty  of  the  jail  yard  is  not  an 
escape.  But  an  actual  escape  from  it,  as  from  the  jail,  will  bind 
the  jailer,  who  can  avail  himself  of  nothing,  as  matter  of 
defence,  but  an  act  of  God  or  of  the  common  enemy.  Green 
vs.  Hem^  2  P.  &  W.,  167.  Scarborough  vs.  Thornton^  9 
Pa.,  453.     Duncan  vs.  Klinefelter,  5  W.,  141. 

Judge. 

I.  Neglect  in  entering  verdict.  It  is  error  in  a 
judge  to  receive  and  enter  a  verdict  during  the  period  of 
adjournment  of  the  court,  in  the  absence  of  both  the  defendant 
and  his  counsel,  who  had  the  right  to  poll  the  jury  at  any  time 
before  the  verdict  was  recorded.  Coal  &  Iron  Co.  vs.  Mitman, 
3  Pa.,  379. 

II.  Neglect  of  authority  to  act.  The  lawful  author- 
ity of  a  judge  in  the  exercise  of  his  judicial  functions  cannot 
be  questioned  by  any  private  party.  The  attorney  general, 
representing  the  state,  alone  can  question,  by  a  writ  of  quo 
warranto ^  the  right  of  a  judge  to  exercise  his  judicial  functions. 
Coyle  vs.  Comm.,  104  Pa.,  1 17. 

III.  Neglect  of  the  rights  of  others.  Carelessness 
in  a  judge  is  never  excusable,  and,  least  of  all,  when  he  steps 
out  of  the  regular  course  of  judicial  proceedings,  even  with 
the  best  intention,  to  affect  the  rights  of  others.  Franklin's 
Appeal,  163  Pa.,  11. 

IV.  Neglect  to  admit  evidence.  Evidence  which 
should  not  have  an  influence  upon  the  minds  of  the  jury  should 
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not  be  heard  by  them.  A  judge  renders  his  best  service  to 
the  cause  of  justice,  when  he  prevents  a  jury  from  disregard- 
ing the  law,  by  depriving  them  of  a  pretext  for  it  Kendall 
vs.  Lee,  2  P.  &  W.,  482. 

V.  Neglect  to  agree.  Where  two  judges  hearing  a 
suit  in  equity  are  divided  in  opinion,  no  valid  order  or  decree 
can  be  made,  unless  they  see  proper  to  call  upon  a  judge  of 
another  district  to  decide  the  case.  Nolde  vs.  Madlem,  i  Lan- 
caster Review,  33. 

VI.  Neglect  to  charge,  i.  The  court  is  not  bound 
to  answer  questions,  unless  they  are  pertinent  to  the  issue,  and 
£urly  arising  out  of  the  evidence.  The  answers  must  not  be 
too  vague.  Covert  vs.  Irwin,  3  S.  &  R.,  283.  7  Idem,  99.  Fisher 
vs.  Larick,  3  S.  &  R.,  283,  319.  2.  It  is  error  in  the  court  not 
to  answer  directly  the  question  proposed  by  counsel.  Powers 
vs.  McFerran.  2  S.  &  R.,  44.  3.  The  omission  to  charge  the 
jury,  on  a  point  of  law,  to  which  the  attention  of  the  judge 
was  not  particularly  called,  is  not  error.     Poorman  vs.  Smith, 

2  S.  &  R.)  4^4- 

VII.  Neglect  to  construe  a  document.  The  court 
is  bound  to  decide  on  the  construction  of  a  written  instrument, 
where  matters  of  fact  are  not  intermingled ;  and  it  is  error  in 
such  case  to  leave  the  construction  to  the  jury.  Denison  vs. 
Wertz,  7  S.  &  R.,  372.     Vincent  vs.  Huff,  8  S.  &  R.,  381. 

VIII.  Neglect  to  file  decision.  Under  the  act  of 
April  22, 1874,  where  trial  by  jury  is  waived,  and  the  questions 
of  fact  and  law  are  submitted  to  the  court  for  decision,  such 
decision  shall  be  in  writing,  stating  distinctly  the  facts  found, 
the  answers  to  any  written  points  submitted  by  counsel,  and 
the  conclusions  of  law.  The  decision  shall  be  filed  in  the 
office  of  the  prothonotary  within  sixty  days.  Miller  vs.  Dun- 
lap,  21  W,  H.,  285.  I 

IX.  Neglect  to  hold  court.     In  case  of  sickness  or  ! 
other  disability,  the  president  of  the  proper  district  has  power 
to  call  in  the  president  of  another  to  hold  the  regular  term  of 
his  courts,  civil  and  criminal,  in  any  county  in  his  district.    In 
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such  cases,  a  proper  certificate,  setting  forth  the  disqualifica- 
tion and  the  call  on  the  other  president  to  hold  the  r^ular 
term,  should  be  filed  of  record  and  entered  on  the  minutes  of 
the  court,  showing  the  authority  and  the  title  to  compensation. 
Judges  of  Eighth  and  Tenth  Districts^  In  re^  64  Pa.,  33. 

Judge's  Charge. 

I.  Neglect  to  read  points  to  jury.  A  judge  is  not 
bound  to  answer  in  detail  every  point  put  to  him,  nor  even  to 
affirm  correct  legal  propositions  in  the  exact  phrase  asked  for. 
He  may  refuse  points  without  reading  them  to  a  jury,  if  his 
charge  contains  nothing  erroneous  and  omits  nothing  favorable 
to  the  party  presenting  them,  which  the  points  call  for. 
Kroegherws,  McConway,  149  Pa«,  444. 

II.  Neglect  by  binding  instructions.  When  the 
supreme  court  has  decided,  that  in  a  certain  case  there  was 

.  sufficient  evidence  of  negligence  to  go  to  a  jury,  the  court 
below  cannot,  in  a  second  trial,  when  the  evidence  adduced  is 
substantially  the  same,  take  the  case  from  them  by  a  binding 
instruction.     Landrethvs.  Steamship  Co,^  17  Phila.,  231. 

III.  Neglect  by  misdirection.  Where  no  specific 
instructions  are  asked,  the  omission  to  give  them  is  not  assign- 
able in  error.  But  if  there  was  material  misdirection,  the 
judgment  will  be  reversed,  even  though  no  instructions  were 
asked.  It  is  a  fatal  error  to  confine  the  attention  of  the  juiy 
to  one  view  of  the  case,  when  there  is  more  than  one  which 
they  should  consider.     Garrett  vs.  Ganter^  42  Pa.,  146. 

IV.  Neglect  by  misleading  jury,  i  .  Where  the  charge 
as  a  whole  tends  to  mislead  the  jury  it  is  error.  It  differs 
from  a  mere  omission  to  instruct.  Where  the  language  of 
the  charge  as  to  the  true  characters  of  the  testimony  tends  to 
mislead  the  jury,  it  is  error  and  ground  for  reversal.  Fawcett 
vs.  Fawcett^  95  Pa.,  376.  2.  While  taken  singly,  no  part  of 
a  judge's  charge  may  be  pronounced  to  be  clearly  erroneous, 
yet  as  a  whole  it  may  mislead.  Wenger  vs.  Bumhart^  55  Pa., 
310.     3.  Where  the  general  tenor  of  a  charge  inadequately 
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presents  the  case  to  the  jury,  and  manifestly  misleads  them 
as  to  the  true  points  of  inquiry,  to  the  prejudice  of  one 
of  the  parties,  the  supreme  court  will  on  error  reverse. 
Youngman  vs.  Elliott ^  98  Pa.,   196. 

V.  Neglect  in  adequacy.  The  charge  should  present 
the  case  fully,  fairly  and  adequately.  It  should  review  the 
evidence  accurately  in  matters  of  substance,  and  not  omit  the 
strong  points  on  either  side.  But  how  much  detail  shall  be 
entered  into,  how  minute  the  reference  to  the  testimony  shall 
be,  and  how  far  arguments  shall  be  noticed,  must  be  left  largely 
to  the  discretion  of  the  presiding  judge.  Barham  vs.  Davis ^ 
146  Pa.,  77. 

VI.  Neglect  in  answer  to  points,  i.  When  the 
answer  of  the  court  to  a  point  presented,  clearly  shows  that  the 
point  was  not  understood  as  intended  by  counsel,  such  counsel 
should  at  the  time  make  the  correction  by  presenting  a  point 
free  from  ambiguity.  Where  instructions  relating  to  a  point 
submitted  could  have  done  no  harm,  they  will  be  dismissed. 
Lancaster  Co.  vs.  Burke ^  4  Pennypacker,  258.  Grambs  vs. 
Lynch^  Idem,  243.  2.  An  obscure  answer  to  a  point  may  be 
cured  by  the  general  charge,  but  not  one  that  is  palpably 
erroneous.  It  is  not  proper  practice,  for  the  commonwealth 
in  a  capital  case,  to  submit  points  to  the  court  below.  Murray 
vs.  Contm.,  79  Pa.,  316.  Rice  vs.  Olin^  Idem,  391.  3.  The 
court  will  not  reverse  for  obscurity  in  the  answer  to  a  point, 
where  the  general  charge  upon  the  same  point  was  so  clear 
that  the  jury  could  not  be  misled.     Uriah  vs.  Reber,  i  Mona- 

ghan,  643. 

VII.  Neglect  in  binding  direction.  If  the  court  gives 
a  binding  direction  on  the  facts,  it  results  in  withdrawing  them 
from  the  jury,  and  is  error.     Baker  vs.  Lewis^  4  R.,  356. 

VIII.  Neglect  in  commenting  on  testimony,  i.  Com- 
ments by  the  judge,  which  are  calculated  to  weaken  the  effect 
of  testimony,  are  assignable  for  error.  Bughman  vs.  MyerSy  35 
Pittsburg  Journal,  274.  2.  A  liberal  discretion  must  be 
allowed  to  the  trial  judge  in  commenting   upon  the  unex* 
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plained  absence  of  testimony,  which  might  naturally  be  looked 
for  in  a  case.  An  inaccurate  recital  or  reference  to  the  testi- 
mony, in  a  review  of  the  evidence  by  the  trial  judge,  is  not 
cause  for  reversal,  unless  as  a  whole  it  is  substantially  erro- 
neous. Collins  vs.  Letrfey^  124  Pa.,  203.  3.  Where  the 
questions  of  fact  raised  by  the  evidence  are  fairly  submitted  to 
the  jury,  explanatory  comments  upon  the  weight  of  certain 
testimony,  though  unfavorable  to  one  of  the  parties,  is  no 
ground  for  reversal.     Follntervs.  McGinley,  146  Pa.,  517. 

IX.  Neglect  in  expressing  opinion,  i.  A  judge  in  a 
clear  case,  regarding  the  infringement  of  a  patent,  may  express 
his  opinion  to  a  jury  on  a  matter  of  fact,  although  the  question 
is  for  their  decision.  Bollmans  vs.  Parry ^  5  Clark,  29.  2.  A 
judge  may  give  his  opinion  freely  on  the  weight  and  value  of 
evidence,  for  he  is  the  best  and  safest  adviser  of  the  jury ;  but 
he  has  no  authority  to  decide  any  question  of  &ct,  when  the 
party  affirming  it  has  sustained  his  averment  by  any  reasonable 
proof.  Very  strong  expressions  of  opinion  on  the  &cts  are 
tolerated,  indeed,  sometimes  may  be  necessary.  Leibig  vs. 
Steiner,  94  Pa.,  466.  Repsher  vs.  Watson^  ly  Pa.,  368. 
SmitA  vs.  Thompson,  2  S.  &  R.,  49.  Hatnilton  vs.  Menor, 
Idem,  270.  Vincent  vs.  Huff,  4  Idem,  148.  Shaeffer  vs. 
Landis,  i  Idem,  449.  Fredericks  vs.  R.  R,,  157  Pa.,  128. 
3.  What  is  negligence  is  always  a  question  for  the  jury  when 
the  measure  of  duty  is  ordinary  care.  When  the  standard  of 
the  degree  of  care  shifts  with  circumstances^  it  is  always  for 
the  jury.  When  there  is  such  an  obvious  disregard  of  dut>' 
and  safety  as  amounts  to  misconduct,  the  court  may  declare 
it  to  be  negligence.  West  Cluster  R.  R,  vs.  McElwee,  67  Pa., 
311.  4.  The  expression  of  an  opinion  by  the  judge  as  to  the 
weight  or  credibility  of  the  evidence  is  not  the  subject  of  a  writ 
of  error,  unless  made  binding  on  the  jury.  Sailor  vs.  Hertzogg, 
ID  Pa.,  296.  Phelin  vs.  Kenderdine,  20  Pa.,  354.  Brown 
vs.  Campbell,  i  S.  &  R.,  y(>.     White  vs.  Kyle,  Idem,  515. 

X.  Neglect  in  general  charge.    The  general  language 
used  by  a  judge  in  the  body  of  his  charge  to  the  jury,  should 
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be  considered  in  connection  with  his  answer  to  specific  points ; 
and  where  the  error  in  the  former  is  qualified  by  the  latter,  and 
corrected,  or  where  it  could  not  have  injured  the  party  com- 
plaining, a  new  trial  will  not  be  granted.  Claflin  vs.  Swoyer^ 
5  Kulp,  107. 

XL  Neglect  in  instructions,  i.  A  permission  to  a  jury 
to  compromise  their  verdict,  is  error.  Juries  are  prone  enough 
to  disregard  the  evidence  and  set  up  their  own  standard  of 
right  between  the  parties  without  permission  to  do  so  from  the 
court.  Boden  vs.  Irvin,  27  Pittsburg  Journal,  249.  Idem, 
92  Pa.,  345.  2.  An  erroneous  instruction  to  a  jury  is  not 
ground  for  a  new  trial,  if  it  is  apparent  that  the  verdict  was  not 
affected  thereby.  Eisenlohr  vs.  Weisbrod,  18  Phila.,  388. 
3.  The  supreme  court  will  not  reverse  a  judgment  merely 
because  of  a  slight  error  in  the  instructions  of  the  court  below 
to  the  jury,  which  could  have  done  no  injury  to  the  plaintiff 
in  error.  Knappvs.  Hortung,  103  Pa.,  400.  4.  The  supreme 
court  will  not  reverse  because  of  an  omission  at  the  trial,  to 
instruct  the  jury  on  a  material  point  in  the  cause,  if  the  atten- 
tion of  the  court  below  was  not  called  to  it  by  the  parties. 
Newman  vs  Edwards,  34  Pa.,  32. 

XII.  Neglect  IN  misleading  jury.  i.  It  is  ground  for 
reversal  that  the  charge  of  the  court  contains  expressions  that  are 
incorrect  and  misleading,  or  are  calculated  to  unduly  weaken 
the  effect  of  the  evidence  on  the  jury.  Bughman  vs.  Byers, 
21  W.  N.,  494.  Egbert  vs.  Payne,  14  Lancaster  Bar, 
42.  2.  A  party  litigant  cannot  complain,  if  the  court  below 
submits  his  case  to  the  jury  from  the  point  of  view  from 
which  he  presented  it  to  the  court,  even  if  such  point  of  view 
be  erroneous.  Such  error  is  no  ground  for  reversal.  Ritter 
vs.  Seiger,  105  Pa.,  400. 

XIII.  Neglect  in  qualifying  points.  Where  points 
presented  for  instruction  are  affirmed  by  the  trial  judge,  with 
an  explanation  of  the  meaning  of  certain  words  used  in  them,  and 
the  accuracy  of  the  explanation  is  not  questioned,  it  cannot  be ' 
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alleged  as  error  that  the  points  shonld  have  been  affirmed 

without  qualification.     Bently  vs.  Cranmer,  137  Pa.,  244. 

XIV.  Neglect  in  quoting.  i.  Where  the  general 
charge  of  the  court  is  assigned  for  error,  it  must  be  quoted 
totidem  verbis  in  the  assignment,  as  required  by  rule  of  court ; 
otherwise  it  will  not  be  considered.  Gilmore  vs.  R.  R.,  104 
Pa.,  275.  2.  Detached  portions  of  the  charge  of  the  court, 
and  especially  only  apart  of  a  sentence,  should  not  be  assigned 
for  error.  They  should  be  read  in  their  connection  with  other 
parts  of  the  charge,  and  with  the  charge  as  a  whole.  If  the 
charge  as  a  whole  is  a  correct  and  adequate  presentation  of  the 
case  to  the  jury,  it  will  be  affirmed.  Penna,  R.  R.  vs.  Coon, 
1 1 1  Pa.,  43 1 .  3.  If  a  judge,  in  charging  the  jury,  states  sub- 
stantially the  language  of  a  witness,  a  failure  to  repeat  the 
words  of  the  witness  is  not  error.  Straun  vs.  Shank,  1 10 
Pa.,  259. 

XV.  Neglect  in  referring  to  evidence,  i.  Where 
the  court  below  neglects  to  explain  to  the  jury  the  precise 
question  at  issue,  and  calls  attention  to  the  evidence  of  one 
side  only,  the  judgment  will  be  reversed.  Reber  vs.  Herring, 
115  Pa.,  599.  2.  In  the  hurry  of  trial,  the  most  careful  judge 
is  liable  to  make  a  slip  or  unintentional  error  in  instructing  the 
jury.  His  attention  should  be  called  to  the  matter  at  the 
time,  that  he  might  correct  it.  When  such  error  has  not 
prejudiced  the  unsuccessful  party,  the  supreme  court  will  not 
reverse  on  this  account.  Jaffray  vs.  Frothingham,  148 
Pa.,  213.  3.  A  charge  which  so  states  the  fects  of  a 
case,  as  to  mislead  the  jury  as  to  the  defence  set  up,  is  assign- 
able for  error.  Kipp  vs.  Mitchell,  3 1  Pittsburg  Journal,  200. 
4.  A  statement  by  the  court  of  fects  not  in  evidence,  or  an 
answer  to  a  point  stating  the  same,  is  error,  for  which  judg- 
ment will  be  reversed.  Philadelphia  &  Wilndngton  R.  R,  vs. 
Alvord,  24  W.  N.,  43.  5.  A  charge  to  a  jury  which  is 
abstractly  incorrect,  but  under  the  peculiar  circumstances  of 
the  case  could  injure  no  one,  is  not  ground  for  a  new  trial. 
Ross  vs.  R.  W.  Co.,  17  Phila.,  36.     6.  An  erroneous  statement 
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of  the  evidence  upon  the  pivotal  fact  in  the  case  in  the  charge 
to  the  jury,  is  a  cause  of  reversal,  even  when  inadvertently 
made  and  inconsistent  with  prior  parts  of  the  charges.  Stein- 
brunner  vs.  R,  R,,  146  Pa«,  504. 

XVI.  Neglect  in  stating  consequences  of  verdict. 
The  court  should  not  call  the  attention  of  the  jury  to  the  possi- 
ble consequences  of  a  given  verdict  to  either  party.  Rosenagle 
ws.  Hanley,  151  Pa.,  14. 

XVII.  Neglect  in  submitting  evidence.  When  there 
is  sufficient  evidence  for  a  jury  on  a  given  point,  the  judge 
should  submit  it  calmly  and  impartially.  He  should  studi- 
ously avoid  deductions  and  theories  not  warranted  by  the  evi- 
dence, though  he  may  express  an  opinion  on  the  facts  in  a 
case  properly  referred  to  them,  but  must  not  infringe  their 
province  so  as  to  mislead  them  or  relieve  them  of  full  respon- 
sibility of  pronouncing  judgment  on  the  facts.  Burke  vs. 
Maxwell,  81  Pa.,  139. 

XVIII.  Neglect  in  submitting  questions  of  law.  It 
is  error  in  the  submission  of  facts  to  the  jury  to  blend  them 
with  questions  and  conclusions  of  law.  Where  testimony 
coasists  of  record,  documentary  and  parol  evidence,  it  is  error 
to  throw  it  all  into  the  jury  box  together,  and  say  to  the  jury 
it  is  for  them,  upon  all  the  evidence,  to  say  for  whom  the 
verdict  shall  be.     Potts  vs.  Wright,  82  Pa.,  498. 

XIX.  Neglect  IN  THE  COPY.  Sending  up  to  the  supreme 
court  only  so  much  of  the  charge  as  is  contained  in  the  answer 
to  a  point,  may  do  injustice.  The  answers  to  points  do  not 
exhibit  the  views  of  the  judge,  as  is  done  in  a  single  and 
harmonious  charge.     Roberts  vs.  Roberts,  54  Pa.,  265. 

XX.  Neglect  IN  THE  DELIVERY.  The  manner  of  a  judge 
in  delivering  a  charge,  even  if  it  be  deserving  of  condemnation, 
cannot  be  reached  in  a  court  of  review  by  the  ordinary  method 
of  assignments  of  error.  Norton  vs.  Coal  Co.,  30  Pittsburg 
Journal,  299. 

XXI.  Neglect  in  the  language  used.  A  judgment 
may  be  affirmed,  though  portions  of  the  judge's  charge  are 
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fairly  subject  to  criticism,  and  language  used  which  might  well 
have  been  omitted.  Where  the  court  was  not  requested  to 
charge  in  any  particular  way,  there  can  be  no  reversal  for  a 
mere  omission  to  charge.  Norton  vs.  Coal  Co.,  2  Pennypacker, 
25.     Sager  vs.  Schroeder,  2  Idem,  79. 

XXII.  Neglect  of  impartiality.  A  charge  whose  ten- 
dency as  a  whole  is  to  belittle  and  prejudice  one  side,  and 
which  is  not  in  expression  and  tone  a  judicial  presentation  of 
the  case,  is  error.     Heydrick  vs.  Hutchinson^  165  Pa.,  208. 

XXIII.  Neglect  of  judge,  i.  The  omission  of  a  judge 
to  charge  on  a  particular  aspect  of  a  case,  when  not  asked  so 
to  charge,  is  not  error.  Bcdn  vs.  Doran,  54  Pa.,  126.  2.  A 
judge  has  a  right  to  aid  the  jury  by  an  expression  of  his 
opinion  on  the  effect  of  the  evidence,  but  not  so  as  to  control 
or  mislead  their  deliberations.  That  which  a  jury  have  a  right 
to  decide,  ought  to  be  so  submitted  as  to  leave  them  free  to 
decide  either  way.     Mohney  vs.  Evans ,  51  Pa.,  80. 

XXIV.  Neglect  of  jury  to  obey.  Where  a  verdict  is 
against  the  charge  of  the  court  in  point  of  law,  it  must  be 
set  aside,  whether  the  charge  was  right  or  wrong..  Loan  Co, 
vs.  Conover,  5  Phila.,  153. 

XXV.  Neglect  of  prayer  for  instructions.  Where 
there  is  no  prayer  for  instructions,  the  court  cannot  be  con- 
victed for  error,  except  for  positive  misdirection.  Mere  omis- 
sion to  charge  does  not  amount  to  misdirection.  Garsed  vs. 
Turner,  71  Pa.,  58. 

XXVI.  Neglect  of  specific  instructions.  In  the 
absence  of  a  request  for  a  specific  instruction,  the  judgment  of 
the  court  below  will  not  be  reversed  for  what  was  left  unsaid  to 
the  jury,  if  what  was  said  was  not  misleading.  Ott  vs.  Ott, 
106  Pa.,  7. 

XXVII.  Neglect  to  affirm  points,  i.  It  is  not  error 
to  refuse  to  affirm  a  point  which  improperly  assumes  as  con- 
ceded a  fact  which  is  denied.  Clohessy  vs.  RoedeUieim,  i 
Pennypacker,  266.  2.  It  is  not  error  to  refuse  to  affirm  a 
point  which  is  based  on  an  assumption  of  facts,  which  are  not 
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in  evidence.       Erie  City  Ry,  Cb.  vs.  Shueter^  113  Pa.,  412. 
Carman  vs.  River  Co.^  2  W.  H.,  720.     3.  The  court   may 
properly  refuse  points  of  instruction  to  the  jury  which   are 
irrelevant  and  incongruous  with  the  defence,  and  not  sustained 
by  the  testimony.     Fitzpairick  vs.  Borbridge,  2  Brewster,  559. 
XXVIII.  Neglect  to  answer   points,     i.  A  neglect, 
by  the  court,  to  answer  a  point,  is  equivalent  to  a  negative 
answer  of  it.     Bartle  vs.  Saunders^  2  Grant,  199.     2.  Where 
points  for  instruction  are  presented  which  cannot  be  affirmed 
without  qualification,  but  are  referred  to  in  the  general  charge 
as  favorably  to  the  proponent  as  he  is  entitled  to,  a  refusal  to 
answer  the  points  specifically  as  requested  is  not  reversible 
error.     Bishop  vs.  Goodhart,   135  Pa.,  •374.     3.  If  counsel 
submit   to   the   court    several  distinct    questions   of  law,  it 
is    not    error  to   answer  them    collectively,  provided  they 
relate      to      the      same       matter,      and      are       answered 
fairly     and     fully.        Coates     vs.     Roberts^    4     R.,     100. 
4.  It  is  the  duty  of  the  court  to  answer  fully  the  points,  upon 
which  it  is  requested  by  counsel  to  charge  the  jury.     The 
answers  need  not  be  in  the  very  words  of  the  propositions  sub- 
mitted, but  must  be  sufficiently  full  to  be  understood.     Geiger 
vs.  Welshf  I  R.,  349.     5.  A  party  is  entitled  to  full,  fair  and 
explicit  answers  to  his  prayer  for  instruction,  if  pertinent ;  but 
when  the  evidence  requires  it,  it  is  both  the  right  and  duty  of 
the  court  to  make  such  qualification  as  will  adapt  the  instruc- 
tion to  the  &cts.      Abstract  propositions  which  meet  but  a 
single  view  of  the  evidence,  when  it  admits  of  another,  if 
answered  without  qualification,  will  often  lead  to  error.     Hays 
vs.  Paulf  5 1  Pa.,  1 39.    6.  It  is  the  duty  of  a  judge  to  instruct 
the  jury  upon  every  question  of  law  involved  in  the  case ;  yet 
he  is  not  required  to  answer  points  raising  questions  in  thesi 
merely,  or  which  rest  upon  facts  assumed,  or  as  to  which 
there  was  no  evidence  sufficient  for  submission.     Heffner  vs. 
Chambers,  121   Pa,,  84.     7.  A  party  has  a  right  to  demand 
specific  instruction  on  the  point  framed  by  him.      Hood  vs. 
Hoady  2  Grant,  229.    8.  It  is  a  very  unsatis&ctory  mode  of 
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answering  points  for  the  judge  of  the  trial  court  to  say :  "  The 
other  points  of  the  respective  parties,  except  so  far  as  covered 
by  the  general  charge,  are  refused."  The  supreme  court,  in 
such  case,  is  often  compelled  to  go  again  and  again  through  a 
long  charge  to  see  if  it  covers  such  points.  Huddlestan  vs. 
West  Bellevue  Borough,  iii  Pa.,  112.  9.  The  court  is  not 
bound  to  answer  points,  proposed  on  a  trial,  which,  according 
to  its  rules,  are  out  of  time.  Kinley  vs.  Hill^  4  W.  &  S.,  426. 
10.  If  the  general  charge  of  the  judge  contain  substantial 
answers  to  the  law  propounded  in  the  points  submitted,  it  is 
not  erroneous  to  omit  specific  answers  to  each  point  in  detail. 
Lynch  vs,  Welsh,  3  Pa.,  294.  11.  The  court  should  decline 
to  receive  a  point,  when  it  is  so  obscurely  worded  as  to  con- 
fuse the  jury.  The  object  of  a  point  is  to  obtain  a  clear  and 
reliable  instruction  to  aid  the  jury  in  forming  an  intelligent 
verdict.  McKinney  vs.  Snyder,  78  Pa.,  497.  12.  Where 
upon  the  whole  case,  a  trial  judge  decides  to  give  the 
jury  binding  instructions,  the  answers  to  points  become 
mere  dissertations  of  law,  burdensome  to  the  judge  and 
complicating  to  the  record,  and  the  better  practice  is  to 
decline  the  answers.  Myers  vs.  Coal  Co.,  126  Pa.,  582. 
6  Lancaster  Review,  373.  Tenbrookws.Jahke,  i  W.  N.,  235. 
Fox  vs.  Fox,  96  Pa.,  70.  13.  A  party  is  entitled  to  an 
explicit  answer  by  the  court  in  its  pharge  to  the  jury  to  every 
point  of  law  submitted  by  his  counsel.  Noble  vs.  McClintock, 
6  W.  &  S.,  58.  14.  It  is  not  necessary  for  a  judge  to  answer 
every  point  presented  to  him  separately,  if  they  are  substan- 
tially answered  in  the  charge.  He  may  extract  the  law  con- 
tained in  points  and  apply  it  in  a  connected  form  to  the  evi- 
dence. The  provisions  of  the  acts  of  April,  1856,  that  the 
points  and  answers  shall  be  filed  immediately  by  the  prothono- 
tary,  and  that  the  judge  shall  file  his  charge,  are  directory, 
and  the  neglect  does  not  render  a  judgment  erroneous.  Pat- 
terson vs.  Kountz,  63  Pa. ,  246.  Windsor  vs.  Maddock,  64 
Pa.,  235.  1 5.  It  is  error  in  the  judge  not  to  answer  a  mate- 
rial question  of  law  which  he  is  requested  to  do.    Pedan  vs. 
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Hopkins,  13  S.  &  R.,  45.  16.  To  refer  the  jury  to  the  gen- 
eral charge  for  answers  to  points  presented  by  the  parties  is  a 
bad  practice.  While  it  is  not  in  all  cases  necessary  to  answer 
specifically  every  one  of  a  series  of  points,  it  is  necessary  to 
instruct  the  jury  upon  the  legal  rule  controlling  the  questions 
suggested  by  the  points.  People's  Savings  Bank  vs.  Denig, 
131  Pa.,  241.  17.  In  criminal  cases,  the  court  is  not  bound 
to  answers  points  presented  by  the  commonwealth.  It  may 
do  so  if  it  pleases,  and  in  such  event  the  points  and  answers 
become  a  part  of  the  charge.     Root  vs.  Comtn.,  98  Pa.,   171. 

18.  Generally  a  party  is  entitled  to  a  full  and  unqualified 
answer  to  his  point  But  where  the  point  may  mislead  the 
jury  if  not  qualified,  or  the  evidence  requires,  the  court  should 
so  qualify  the  answer  as  to  turn  the  attention  of  the  jury  to 
the  true  question  in  the  cause.     Rider  vs.  Maul,  70  Pa.,  15. 

19.  The  court  is  not  bound  to  answer  points  specifically  ;  it  is 
sufficient  that  the  law  of  the  case  is  properly  announced  for 
the  jury.  Ridgway  vs.  Longaker,  18  Pa.,  219.  20.  Where 
the  court  inadvertently  omits  to  answer  requests  on  points  of 
law  as  required  by  the  act  of  March  24,  1877,  a  new  trial  will 
be  granted.  Slocum  vs.  Heath,  i  Lackawanna  Jurist,  162. 
21.  The  judge  commits  error,  when  he  says  nothing  in  his 
charge  as  to  the  subject  of  the  points  and  does  not  answer 
them  if  material.  Not  answering  points  is  not  per  se  error, 
unless  they  were  material  and  ought  to  have  been  affirmed. 
When  a  judge  has  explicitly  announced  in  the  general  charge 
a  doctrine  applicable  to  the  case,  he  need  not  repeat  the  same 
thing  in  answer  to  points.  He  may  refer  to  the  charge  for 
answer.  Smith  vs.  Bouvier,  70  Pa.,  325.  22.  Where  the 
general  charge  fails  to  cover  points,  the  parties  are  entitled  to 
a  definite  answer  to  the  points,  either  in  affirmance  or  refusal. 
Soffitner  vs.  Gilmore,  160  Pa.,  129.  23.  Where  a  point  is 
presented  for  instructions,  that  under  all  the  evidence  plaintiff 
is  not  entitled  to  recover,  it  is  an  error  to  decline  to  answer 
and  reserve  the  question  of  law  arising ;  the  questions  reserved' 
and  the  &cts  on  which  they  arise  must  distinctly  appear  of 
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record.  Spanglerws,  Spangler^  122  Pa.,  358.  24.  A  party 
who  applies  for  it  is  entitled  to  a  clear  and  distinct  instruction 
on  the  rule  of  law  applicable  to  his  case,  and  it  is  error  to 
withhold  it.  Tenbrooke  vs.  Jahke,  yj  Pa.,  396.  25.  A  party 
cannot  complain  of  an  answer  to  an  immaterial  point,  or  to 
one  not  properly  raised  by  the  evidence.  Williams  vs. 
Williams f  34  Pa.,  312.  26.  A  party  is  entitled  to  a  distinct  and 
responsive  answer  to  his  points,  if  they  are  properly  drawn, 
present  questions  that  fairly  arise,  and  can  be  answered  by  a 
simple  affirmance  or  refusal.  An  assignment  of  error  to  the 
answer  to  a  point  must  set  forth  both  the  point  and  the 
answer.     Whitmore  vs.  Montgomery^  165  Pa.,.  253. 

XXIX.  Neglect  to  charge.  i.  Error  cannot  be 
assigned  of  what  was  not  said  by  the  judge  below,  without  a 
request  so  to  charge.  The  assignment  must  be  complete  in 
itself,  that  is,  self-sustaining.  Burkholder  vs.  Stahl^  58  Pa., 
371.  2.  It  is  no  error  that  a  court  did  not  charge  on  a  speci- 
fied point,  without  any  prayer  to  that  effect  Btittam  vs.  Bank, 
5  W.  &  S.,  87.  2.  The  court  ought  not  to  submit  to  the  jury  a 
point  **  put  by  counsel,"  where  there  is  no  evidence  to  sustain 
it.  Urket  vs.  Coryell,  5  W.  &  S.,  60.  3.  An  omission  to 
charge  on  any  particular  aspect  of  the  law  where  it  does  not 
necessarily  present  itself,  is  not  error  in  the  absence  of  a  request 
to  notice  it.  One  object  of  an  exception  to  a  charge  is  to 
bring  a  specific  error  to  the  notice  of  the  judge,  that  he  may 
correct  it  on  the  spot  before  the  jury  has  acted.  The  practice 
of  excepting  to  the  whole  charge  without  designating  a  specific 
error  is  bad  one,  and  should  be  repressed  by  the  lower  court. 
Pittsburg  &  Fort  Wayne  R.  R,  vs.  Comm.,  66  Pa.,  73.  Walier 
vs.  Humbert,  55  Pa.,  407.  Phila,  &  Reading  R,  R,  vs.  Gets,  1 13 
Pa.,  214.  Cooper  vs.  Altemus,  62  Pa.,  490.  American  Life 
Ins,  Co.  vs.  Isett,  74  Pa.,  176. 

XXX.  Neglect  to  charge  specifically.  i.  Where 
the  points  presented  to  the  court  below  are  fully  answered  in 
the  general  charge  to  the  jury,  it  is  sufficient  without  a  sepa- 
rate and  detached  response  to  each ;   and  when  this  is  done 
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those  that  are  not  answered  may  be  considered  as  negatived 
by  the  court.  Arbuckle  vs.  Thompson,  37  Pa.,  170.  2.  The 
supreme  court  will  not  reverse,  where  the  answer  in  the  court 
below  to  an  improper  question  cannot  harm  the  party  object* 
ing;  nor  for  the  admission  of  improper  testimony,  unless 
injury  may  have  resulted  from  the  ruling  of  the  court;  nor 
for  the  omission  of  the  court  below  to  charge  specifically, 
unless  asked  by  counsel  to  charge  as  they  suppose  the  law  to 
be.  Dean  vs.  Herrold,  37  Pa.,  150.  3.  The  proper  practice, 
on  the  trial  of  a  case,  where  a  party  desires  the  court  to  charge 
specifically  on  the  testimony  of  a  particular  witness,  is  to  call 
the  attention  of  the  court  to  the  testimony  by  a  point.  KurUs 
vs.  Haines,  2  Monaghan,  328. 

XXXI.  Neglect  to  comment  upon  facts.  It  is  a 
cause  of  complaint,  if  the  court  in  their  charge  omit  facts 
material  to  one  party,  and  ground  their  instruction  only  on 
facts  stated  in  favor  of  the  other.     Heilbruner  vs.  Wayte,  5 1 

Pa.,  259. 

XXXII.  Neglect  to  define  questions  involved.  The 
supreme  court  will  reverse  a  judgment  in  favor  of  the  plaintiff  in 
an  action  for  personal  injuries,  where  the  charge  of  the  trial 
judge  contains  no  clear  statement  of  the  questions  involved  and 
no  adequate  presentation  of  them.  Tietjsvs.  Traction  Co,,  169 
Pa.,  516. 

XXXIII.  Neglect  to  except  to.  i.  The  judge  below 
was  not  asked  at  the  time  of  trial  to  reduce  the  charge  in 
writing  or  to  file  it,  but  subsequently  it  was  filed  at  the  request 
of  a  party,  no  bill  of  exceptions  to  it  being  sealed.  Held,  on 
error,  that  the  charge  was  not  before  the  supreme  court. 
Lehigh  Valley  R.  R.  vs.  Hull,  61  Pa.,  361.  2.  Where  a  rule 
of  court  requires  exceptions  to  be  taken  to  the  charge  of  the 
court,  before  the  verdict  is  received,  and  this  is  not  done,  excep- 
tions to  it  will  not  be  reviewed  on  error.  Mc Adams  vs.  Stilwell, 
13  Pa.,  90.  3.  The  substance  of  an  exception  to  the  judge's 
charge  should  be  reduced  to  writing,  and  tendered  to  the  court 
before   a  verdict    is   delivered    by  the  jury  in  open  court. 
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It  may  afterwards  be  put  in  form.     Morris  vs.  Buckley,  8 

O*  &   R«j  211. 

XXXIV.  Neglect  to  fairly  quote,  i.  Where  the 
entire  charge  to  a  jury  is  not  assigned  for  error,  specifications 
making  general  complaints  of  it  as  unfair  and  partial,  without 
quoting  the  particular  portions  alleged  to  be  erroneous,  cannot 
be  considered.  It  is  not  error,  for  a  judge  in  his  charge  to 
express  his  opinion  upon  the  facts,  if  done  fairly.  In  some 
cases  it  is  his  duty  to  do  so,  provided  he  does  not  give  a  bind- 
ing direction,  or  interfere  with  the  province  of  the  jury.  Comm. 
vs.  Orr,  138  Pa.,  276.  2.  It  is  deemed  unfair,  to  select  a 
single  sentence  or  two  in  a  charge  and  insist  on  it  as  error, 
without  reference  to  other  portions  which  explain  its  meaning, 
or  exhibit  its  bearing.     Watts  vs.  Cummins,  39  Pa.,  84. 

XXXV.  Neglect  to  file.  i.  The  court  is  not  bound 
in  criminal  cases,  except  in  indictments  for  murder  and  volun- 
tary manslaughter,  to  file  the  charge  in  writing,  with  answers 
to  points,  and  the  rulings  on  questions  of  evidence.  Haines 
vs.  Comm.,  99  Pa.,  410.  2.  The  supreme  court  cannot  reverse 
because  the  judge  below,  on  request  made  as  provided  by  the 
act,  omits  to  file  his  charge.  The  regular  course  is  for  the 
plaintiff  in  error  to  take  measures  to  procure  a  compliance 
with  the  law  in  that  respect,  before  he  assigns  error.  Koons 
vs.  SUe/e,  19  Pa.,  210. 

XXXVI.  Neglect  to  file  exceptions.  Unless  an  excep- 
tion to  the  charge  of  the  court  be  taken  at  the  time  of  trial, 
with  a  request  to  note  it,  the  party  cannot  assign  it  for  error, 
though  the  court  allow  it  filed  afterwards.  BraUon  vs.  MiUhell, 
5  W.,  69. 

XXXVII.  Neglect  to  file  of  record.  The  act  of 
February  24,  1806,  supplemented  by  the  act  of  April  15, 1856, 
requires  that  the  president  judge,  at  the  request  of  any  party 
or  attorney  concerned,  shall  reduce  the  whole  opinion  and 
charge  of  the  court  as  delivered  to  the  jury  to  writing  at  the 
time  of  delivery  of  the  same,  and  shall  forthwith  file  the  same 
of  record.     Alexander  vs.  Weidner,  82  Pa.,  452. 
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XXXVIII.  Neglect  to  file  his  reasons,  i.  It  is  not 
error,  that  the  judge  who  delivered  and  filed  of  record  the 
opinion  of  the  court,  did  not  file  of  record  his  reasons  for  the 
opinion  when  requested  by  the  party.  Morberger  vs.  Hacken- 
^^S^  13  S.  &  R.,  26.  2.  A  judge  is  not  bound  to  file  his 
reasons  in  writing  for  rejecting  evidence.  To  do  so  would 
delay  trials,  swell  records  and  increase  labor  for  no  useful  pur- 
pose.    Morrison  vs.  Moreland^  15  S«  &  R*,  64, 

XXXIX.  Neglect  to  fully  charge,  i.  To  hold  the 
scales  of  justice  even,  a  judge  may  fairly  analyze  the  evidence, 
present  the  questions  of  fact  resulting  from  it,  and  express  his 
opinion  of  its  weight,  leaving  the  jury,  however,  at  full  liberty 
to  decide  for  themselves.  Delany  vs.  Robinson ^  2  Wh.,  508. 
2.  Mere  errors  of  omission  in  a  charge,  without  a  prayer  for 
specific  directions,  are  not  assignable.  Dennis  vs.  Alexander, 
3  Pa.,  50.  3.  An  omission  to  instruct  the  jury  upon  all  the 
lines  of  defence  assumed,  is  not  such  an  error  as  will  affect  the 
judgment,  unless  the  opinion  of  the  judge  has  been  specifically 
called  for.  Fisher  vs.  Filbert,  6  Pa.,  69.  4.  The  general  rule 
is  not  to  reverse  unless  the  point  is  distinctly  made  in  the  court 
below,  but  where  the  charge  was  manifestly  inadequate  to  the 
case,  and  therefore  necessarily  misleading,  there  will  be  a  rever- 
sal. Gregg  Township  \s,  Jamison,  55  Pa.,  468.  5.  The  court  is 
not  bound  to  charge  the  jury,  whether  any  facts  have  been 
given  in  evidence,  from  which  a  legal  presumption  can  be 
raised  of  such  fraud  as  would  suffice  to  invalidate  a  will.  The 
most  it  can  do,  is  to  instruct  the  jury  what  the  law  would 
be  in  case  the  jury  believe  that  certain  facts  were  well  proved. 
Irish  vs.  Smith,  8  S.  &  R.,  573.  6.  The  court  ought  not  to 
be  asked  to  state  to  the  jury,  as  facts,  matters  which  are  dis- 
puted in  the  evidence.  Maus  vs.  Montgomery^  15  S.  &  R., 
221.  7.  It  is  the  duty  of  a  judge  trying  a  man  for  his  life,  to 
charge  fully  upon  the  law  as  applicable  to  the  facts,  and  this 
without  regard  to  the  points  presented  by  counsel.  The  rule 
that  a  judge  is  not  to  be  convicted  of  error  for  what  he  omits 
to  say,  unless  his  attention  is  called  to  the  subject  by  a  point 
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or  request  to  charge,  is  well  enough  in  civil  cases,  but  should 
not  be  applied  in  a  criminal  case.  Meyers  vs.  Comm.^  83  Pa., 
143.  8.  The  court  is  not  bound  to  charge  the  jury,  whether, 
taking  all  the  evidence  to  be  true,  the  plaintiff  is  entided  to 
recover.  Paid  vs.  Durburrow,  13  S.  &  R.,  392.  9.  It  is  not 
error,  that  the  court  neglected  to  charge  the  jury  in  a  way 
not  indicated  by  any  special  application  of  the  party.  Rakn 
vs.  McElrath,  6  W.,  151.  10.  A  ju^ge  is  not  bound  to  give 
an  opinion  on  facts,  or  to  say  what  the  law  is  on  the  whole 
evidence ;  he  may  advise,  but  if  he  directs  the  jury  to  find  it 
in  a  particular  way,  it  is  error.  Sidwell  vs.  Evans^  i  P.  &  W., 
386.  1 1 .  A  party,  upon  request  made  to  the  court,  is  entitied 
to  a  clear  instruction  on  the  rule  of  law  applicable  to  the  case. 
Slaymaker  ws.  St,  John,  5  W.,  27.  12.  When  the  party  has 
submitted  no  points,  nor  asked  for  any  instructions,  he  has 
no  right  to  complain  that  the  court  has  not  fully  instructed 
the  jury.      Wertz  vs.  May,  21  Pa.,  275. 

XL.  Neglect  to  fully  quote.  1 .  It  is  improper  to 
assign  as  error  isolated  sentences  wrenched  from  their  position 
in  the  general  charge.  Comm.ws.  Zappe,  153  Pa.,  493. 
2.  Where  the  charge  of  the  court  rather  favored  the  defendant, 
but  the  verdict  of  the  jury  was  for  the  plaintiff,  the  defendant 
cannot  convict  the  charge  of  error  by  selecting  detached 
sentences  and  subjecting  them  to  subtle  criticism.  Fulton  vs. 
Lancaster  Co,,  10  Lancaster  Review,  81. 

XLI.  Neglect  to  fully  report.  It  is  wisdom  in  the 
judges  of  the  lower  courts  to  see  that  so  much  of  their 
charges  are  set  out  as  may  be  necessary  to  explain  the  particu- 
lar parts  excepted  to.  Baumgardner  vs.  Burnham,  93 
Pa.,  90. 

XLII.  Neglect  to  fully  review  testimony.  Unim- 
portant omissions  in  the  review  of  the  testimony  by  the  judge 
are  not  ground  for  a  new  trial  Comm.  vs.  Twitchell,  i 
Brewster,  554. 

XLIII.  Neglect  to  give  instructions,  i.  When  a 
hypothetical  point  prays  for  instructions  upon  the  legal  effect 
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of  certain  facts  therein  stated,  which  are  supported  by  evidence, 
it  is  error  to  answer  the  point  by  simply  submitting  the  facts 
to  the  determination  of  the  jury,  without  giving  them  any 
instructions  as  to  their  duty,  in  case  they  should  find  the  facts 
to  be  as  stated.  Ham  vs.  Canal  Co.,  142  Pa.,  617.  2.  In  an 
action  for  goods  sold,  where  several  items  are  in  controversy, 
the  accidental  omission  to  give  instructions  concerning  a  matter 
of  minor  importance,  to  which  the  attention  of  the  court  was 
not  called,  is  not  ground  for  reversal.  Patterson  Co,  vs.  Blots- 
dell,  169  Pa.,  636. 

XLIV.  Neglect  to  give  peremptory  instructions.  A 
judge  may,  when  the  evidence  is  uncontradicted,  tell  the  jury 
that  it  is  their  duty  to  convict   Comtn.  vs.  Magee,  2  Foster,  42. 

XLV.  Neglect  to  give  specific  instructions.  Where 
specific  instructions  are  desired,  they  should  be  applied  for  in 
the  usual  way.  Alleged  errors  of  omission  to  charge  are  no 
sufficient  cause  for  reversal.     Grantzvs,  Price,  130  Pa.,  415. 

XLVI.  Neglect  to  instruct,  i.  The  supreme  court 
will  not  reverse,  because  the  court  below  failed  to  give  some 
particular  instruction  to  the  jury,  where  it  was  not  directly 
requested  so  to  do.  Arthurs  vs.  Bascom,  19  Pittsbtirg  Jotiriial, 
9.  Damon  vs.  Robinson,  3  W.  N.,  449.  2.  The  omission  to 
instruct  the  jury  on  a  point,  which  the  verdict  has  rendered 
immaterial,  is  not  error.  It  would  be  tedious  for  the  judge  to 
recur  to  the  whole  testimony  ;  it  is  enough  if  he  refers  to  it 
generally.  He  is  not  bound  to  reduce  to  writing  his  whole 
charge  to  the  jury.  Munderback  vs.  Lutz,  14  S.  &  R.,  125, 
220.     Reigartvs,  EUmaker,  14  Idem,  127. 

XLVII.  Neglect  to  make  clear.  If  the  charge  of 
the  court  be  so  contradictory  that  the  jury  must  be  at  a  loss 
to  know  what  the  law  is,  the  judgment  must  be  reversed  for 
error.     Selin  vs.  Snyder,  11  S.  &  R.,  319. 

XLVIII.  Neglect  to  notice  points,  i.  If  a  trial 
judge  fails  to  charge  upon  some  point  deemed  by  counsel 
essential,  the  judge's  attention  should  be  called  to  it  before 
the  jury  leave  the  bar.     Comm  vs.  Zappe,    153   Pa,,   493. 
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2.  If  the  points  presented  are  so  worded  that  their  meaning  is 
obscure,  the  court  is  not  bound  to  answer  them.  Malone  vs. 
R,  R.,  157  Pa.,  430.  3.  An  omission  to  charge  on  any 
particular  aspect  of  the  law  of  a  case,  where  it  does  not 
necessarily  present  itself,  is  not  error,  in  the  absence  of  a 
request  to  notice  it.  A  general  exception  to  a  charge  dis- 
closes no  specific  errors,  and  should  not  be  allowed.  Pittsburg 
&  Fart  Wayne  R,  R.  vs.  Comm.,  3  Brewster,  355.  ColumHa 
Ins.  Co.,  vs.  Buckley,  4  W.  N.,  313.  4.  Omissions  of  the 
court  below  to  charge  specifically  are  not  assignable  for  error, 
where  no  points  for  instruction  were  presented.  If  parties 
desire  specific  instructions,  it  is  their*  duty  to  request  them  to 
be  given.  Serf  ass  vs.  Dreisbach,  141  Pa.,  142.  5.  All  that 
portion  of  the  charge  relating  to  the  points  excepted  to,  should, 
if  desired  by  the  defendants  in  error,  be  placed  upon  the  bill 
of  exceptions  to  explain  the  specific  answers  to  points  which 
are  merely  a  part  of  the  charge.  The  rule  of  the  supreme 
court  requires  the  charge  to  be  printed.  Yardley  vs.  Culbertsan, 
14  W.  N.,  29. 

XLIX.  Neglect  to  quote.  i.  Where  the  error 
assigned  is  to  the  charge  of  the  court,  the  part  of  the  charge 
referred  to  must  be  quoted  totidem  verbis  in  the  specifications. 
Brown  vs.  Brooks,  3  Pittsburg  Journal,  388.  Boyd  vs.  Boyd, 
18  Idem,  257.  2.  In  a  specification  of  error,  it  is  advisable 
to  state  the  language  of  the  charge.  When  the  plaintiff  in 
error  substitutes  his  own  language,  he  does  so  at  his  peril. 
Criswell  vs.  Altemus,  20  Pa.,  124.  3.  The  supreme  court 
will  not  consider  an  assignment  of  error  to  an  answer  to  a 
point,  unless  the  answer  be  quoted  totidem  verbis.  Hallws. 
Phillips,  164  Pa.,  494.  4.  It  is  unfair  to  sever  a  single  sen- 
tence from  the  body  of  a  judge's  charge,  and  undertake  to 
construe  it  by  itself  without  reference  to  the  context  or  other 
portions  of  the  charge.  Irvine  vs.  Kutruff,  152  Pa.,  609. 
5 .  In  specifications  of  error,  the  points  and  answers  of  the 
court  below  must  be  quoted  in  totidem  verbis,  or  the  supreme 
court  may  disregard  them.     Monroe  vs.  Monroe,  93  Pa.,  520. 
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L.  Neglect  to  read  points.  It  is  not  error  for  the 
trial  judge,  after  correctly  stating  the  law  in  his  general  charge, 
to  n^ative  points  without  reading  them  to  the  jury,  if  the 
points  are  so  expressed,  that  the  jury  might  be  misled  in  their 
application  to  the  case,  unless  they  were  amplified  or  explained. 
Walbertvs,  Trexler^  156  Pa«,  113. 

LI .  Neglect  to  reduce  to  writing,  i  .  A  failure  on 
the  part  of  a  judge  to  reduce  to  writing  his  charge  and  answers 
to  points  is  not  assignable  for  error.  Such  failure  to  comply 
with  the  act  of  assembly,  the  judge  alone  is  answerable  for,  and 
not  the  suitor.  Kerr  vs.  O'Connor^  63  Pa.,  345.  2.  A  party 
may  be  required  to  specify  what  portion  of  the  judge's  charge 
he  wishes  reduced  to  writing,  and  when  the  charge  is  asked  to 
be  filed,  it  must  be  pressed  to  consummation  within  a  reason- 
able time,  or  the  judge  may  disregard  it.  Meese  vs.  Levis,  13 
Pa.,  384.  3.  While  the  act  of  March  24,  1877,  makes  it  the 
duty  of  a  judge  to  reduce  to  writing  the  answers  to  the  several 
points  presented,  and  read  them  to  a  jury  before  they  retire  to 
consider  their  verdict,  an  omission  to  do  so  is  not  an  error  for 
which  the.  judgment  will  be  reversed.  It  is  sufficient,  if  the 
points  arc  substantially  answered  in  the  charge.  ScJuning  vs. 
Yard,  88  Pa.,  286. 

LII.  Neglect  to  refer  to  testimony.  If,  in  an 
action  for  personal  injuries,  plaintiffs  case  depends  almost 
entirely  upon  his  own  testimony,  which  is  afterwards  impeached 
by  evidence,  it  is  error  in  the  court  to  omit  in  its  charge  all 
mention  of  such  evidence.     Herstein  vs.  R,  R.,  151  Pa.,  245. 

LIII.  Neglect  to  specially  except.  It  seems  that  a 
party  may  except  to  a  charge  generally,  and  is  not  bound  to 
state  or  specify  at  the  time,  the  particular  parts  of  the  charge 
objected  to.     Burr  vs.  Sim,  4  Wh.,  1 50. 

LIV.  Neglect  to  specifically  answer  points.  Where 
the  judge  in  his  general  charge  answers  substantially  the 
points  submitted,  it  is  not  error  to  omit  specific  points  in 
detail.  Where  the  plaintiff  could  not  be  benefited  by  a  more 
specific  response  to  his  points,  a  failure  to  make  it  is  no  ground 
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of  reversal.     Deakers  vs.    Temple,  41   Pa.,   234.     Pierce  vs. 

CUmd,  42  Pa.,  102. 

LV.  Neglect  to  specify  points.  Under  the  rules  of 
the  supreme  court,  assignments  of  error  to  the  answer  of 
the  court  below  to  points  will  be  dismissed,  if  the  points 
do  not  appear  on  the  paper  book.  Arthurs  vs.  Smothers, 
39  Pa.,  40. 

LVI.  Neglect  to  specify  the  exact  words  excepted 
TO.  Under  the  rules  of  the  supreme  court,  when  the  error 
assigned  is  to  the  charge  of  the  court,  the  part  of  the  charge 
referred  to  must  be  quoted  in  the  same  words  in  the  specifica- 
tion. Sorgvs,  First  German  Congregation^  63  Pa.,  160. 

LVII.  Neglect  to  submit  points,  i.  It  is  not  error 
for  the  court  to  refuse  to  submit  points  where  they  are  irrele- 
vant or  there  is  not  sufficient  evidence  to  justify  their  sub- 
mission. HieskeUws.  Bank,  89  Pa.,  156.  2.  Where  no  par- 
ticular instructions  are  prayed  for,  the  court  is  responsible  only 
for  the  general  effect  of  its  charge,  not  for  particular  sentences 
separated  from  the  context.  If  as  a  whole,  the  charge  was 
calculated  to  mislead  the  jury,  it  is  error,  not  otherwise.  The 
mere  omission  to  say  what  might  have  been  properly  said,  is  no 
just  ground  of  complaint  by  a  party  who  submitted  no  points 
to  the  court     Reeves  vs.  Delaware  &  Lackawanna  R.R.,  10 

Pa.,  454- 

LVIII.  Neglect  to  submit  the  facts.  Counsel  may 
properly  ask  the  court  to  submit  to  the  jury  all  the  material 
and  controverted  facts  on  which  evidence  had  been  given,  and 
to  withhold  from  them  all  the  alleged  facts  in  support  of 
which  no  evidence  had  been  given.  Fretton  vs.  Karcher,  JJ 
Pa.,  428. 

LIX.  Neglect  to  traverse  the  evidence.  It  is  not 
the  duty  of  the  court  in  charging  the  jury,  to  follow  counsel  in 
an  elaborate  presentation  of  the  evidence.  It  suffices  if  the 
court  presents  the  leading  features  of  the  evidence  on  each 
side  fairly.     Penn  Mutual  Ins.  Co.  vs.  Snyder,  3  W.  N.,  269. 
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I.  Neglect  as  to  payment.  The  prothonotafy  of  the 
court  is  not  the  agent  of  either  party,  and  payment  to  him  of 
the  money  due  on  a  judgment  will  not  discharge  the  debt. 
Boer  vs.  Kistler,  4  R.,  364. 

II.  Neglect  as  to  transferred  judgment.  An  execu- 
tion cannot  be  issued  by  the  court  of  the  county  in  which  the 
transcript  of  a  judgment  is  filed  under  the  act  of  April  16, 
1840,  without  a  revival  there,  where  none  can  be  issued  for 
want  of  a  revival  in  the  original  county.  Beck  vs.  Churchy 
113  Pa.,  206. 

III.  Neglect  by  amending.  The  court  cannot  amend  the 
name  of  a  party  in  a  judgment  entered  upon  a  transcript  from  a 
justice's  docket,  so  as  to  make  it  vary  from  the  transcript  and 
the  docket.     Tinkham  vs.  Stewart,  i  Lackawanna  Jurist,  41. 

IV.  Neglect  by  re-entry.  After  a  judgment  has  been 
entered  on  a  bond,  by  virtue  of  a  warrant  of  attorney,  a  second 
judgment  entered  on  the  same  bond,  under  the  same  warrant 
in  another  county,  is  irregular.  The  attorney  who  entered 
such  judgment  is  answerable  for  the  consequences.  Martin 
vs.  ReXy  6  S.  &.  R.,  296. 

V.  Neglect  in  altering,  i.  A  judgment  note  was 
filed  of  record  and  a  confession  of  judgment  entered  thereon. 
Subsequently  the  parties  to  the  note  changed  the  terms  on 
the  record,  making  it  read  "  with  interest,"  instead  of  "  with- 
out interest."  Held,  that  although  this  was  an  improper  tam- 
pering with  the  record,  it  would  not,  in  the  absence  of  fraud, 
postpone  the  judgment  to  the  liens  of  subsequent  creditors. 
Kitntners  Appeal,  gi  Pa.,  471.  2.  Where  an  alteration  is 
made  in  a  judgment  note  by  a  stranger,  judgment  entered  by 
an  attorney  without  instructions,  is  not  such  an  adoption  of 
the  alteration  by  the  payee  as  will  avoid  the  note.  Roeiug  vs. 
Duff.  13  W.  N.,  127. 

VI.  Neglect  in  assigning.  A  judgment,  entire  in  its 
nature,  cannot  be  divided  and  assigned  in  part,  so  as  to  give  a 
right  of  action  to  the  assignee,  without  the  assent  of  the  debtor. 
Smith  vs.  Stockdale,  3  Pa.  County,  113. 
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VII.  Neglect  in  attacking.  Creditors  cannot  attack  a 
judgment  before  an  auditor  for  distribution,  on  the  ground  that 
it  is  a  fraud  upon  the  debtor.  They  must  show  collusion  for 
the  purpose  of  hindering  and  delaying  them.  Spofisler^s 
Appeal,  127  Pa.,  410. 

VIII.  Neglect  IN  COMPROMISING.  The  next  friend  of  an 
infant  plaintiff  in  a  judgment  obtained  for  personal  injuries 
has  no  authority  to  compromise  with  the  defendant  and  take 
less  than  the  face  of  the  judgment  in  satisfaction  thereof. 
O'Donnell  vs.  Broad,  6  Kulp,  460. 

IX.  Neglect  in  confessing,  i.  The  mere  confession 
of  judgment  to  a  bona  fide  creditor,  by  a  debtor,  on  the  eve 
of  making  a  general  assignment,  does  not  operate  to  defeat 
such  preference.  Lake  Share  Co.  vs.  Fuller,  no  Pa.,  156. 
2.  A  judgment  confessed  voluntarily  by  an  insolvent  or 
indebted  man  for  more  than  is  due,  is  prima  facie  fraudulent, 
but  the  presumption  may  be  rebutted.  Mechlefs  Appeal,  31 
Pittsbtirg  Journal,  48.  3.  An  attaching  creditor  may  show 
that  a  judgment,  under  which  a  sale  of  his  debtor's  property 
has  been  had,  is  in  fraud  of  creditors,  and  ask  that  the  fund 
realized  be  paid  into  court  for  distribution.  Stanley  vs.  Ritter, 
26  W.  N.,  188.     4.  The  confession  of  a  judgment  to  a  bona 

fide  creditor,  even  though  it  be  intended  to  give  him  a  prefer- 
ence over  other  creditors,  is  not  a  fraudulent  disposition  of  an 
insolvent's  estate.      Walker  vs.  Bank,  98  Pa.,  574. 

X.  Neglect  in  defence  to  scire  facias.  The  merits  of 
the  original  judgment  cannot  be  inquired  into  in  a  scire  facias 
on  that  judgment.  As  a  general  rule,  no  defence  can  be  made 
except  one  arising  subsequent  to  the  judgment ;  denying  the 
existence  of  the  judgment,  or  proving  subsequent  satisfaction 
in  law  or  equity,  or  a  discharge  thereof.  Stroud's  Appeal,  109 
Pa.,  329. 

XI.  Neglect  in  docketing,  i.  The  principal  of  idem 
sonans,  though  generally  applicable  to  names  similarly  pro- 
nounced, does  not  apply  to  judgments  against  a  defendant, 
entered  in  different  initials  from  the  usual  form  in  which  the 
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name  was  written  and  spelled  in  English,  though  the  pronun- 
ciation of  the  different  names  be  the  same.  Thus,  a  judgment 
entered  G.  P.  Joest,  will  not  be  a  lien  against  G.  P.  Yoest 
HeiTs  Appeal,  40  Pa.,  453.  2.  Where  a  judgment  against 
John  Bubb  was  docketed  against  John  Bobb,  which,  among 
the  German  residents  of  the  state,  is  pronounced  the  same, 
held,  that  the  variance  in  the  name  was  immaterial,  and  that 
the  judgment  was  a  lien.     Myer  vs,  Fegaly,  39  Pa.,  429. 

XII.  Neglect  in  entering,  i.  It  is  not  error,  upon 
rule  granted  on  motion  unsupported  by  affidavit,  to  strike  off* 
a  judgment  appearing  upon  the  face  of  the  record  to  have 
been  unlawfully  entered.  AUcn  vs.  Krips,  119  Pa,,  i. 
2.  An  agreement  by  a  creditor  with  his  debtor  at  the  execu- 
tion of  a  judgment  note  not  to  enter  it,  until  the  judgment  of 
another  creditor  should  be  entered  and  execution  issued,  is 
founded  upon  good  consideration  and  will  be  enforced.  Ayer*s 
Appeal,  28  Pa.,  179.  3.  The  judgment  of  a  justice  of  the 
peace  cannot  be  inquired  into  collaterally  upon  any  other 
ground  than  that  of  collusion.  Baird  vs.  Campbell,  4  W,  & 
S.,  191.  4.  It  is  not  necessary  that  a  judgment  should  be 
entered  on  a  verdict  in  open  court.  It  may  be  properly 
entered  by  the  prothonotary  in  vacation  at  the  instance  of  the 
attorney  for  the  plaintiff"  on  payment  of  the  jtiry  fee.  Beyerle 
vs.  Main,  61  Pa.,  226.  5.  Where  a  judgment  is  entered 
under  the  name  of  Caddin,  when  it  should  have  been  Cadden, 
the  rule  of  idem  sonans  applies,  and  the  judgment  creditor's 
lien  on  real  estate  was  sustained.  Cadden's  Estate,  i  Luzerne 
Law  Times,  47.  6.  The  courts  of  Pennsylvania  have  the 
powers  of  the  court  of  chancery  to  relieve  against  inequitable 
judgments.  The  usual  practice  is  to  open  the  judgment  and 
let  the  defendant  into  a  defence  on  its  merits,  and  on  the  trial 
of  the  issue  the  defendant  may  show  fraud  in  obtaining  the 
judgment.  Opening  judgments  entered  upon  warrant  of 
attorney  or  by  confession  is  largely  practiced.  Cochran  vs. 
Eldridge,  49  Pa.,  365.  7.  Where  an  affidavit  of  defence 
admits  part  of  the  plaintiff* 's  claim,  a  rule  of  court  will  besus- 
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tained  which  permits  judgment  to  be  entered  for  the  sum 
admitted  to  be  due,  and  allows  the  plaintiff  to  go  to  trial  for 
the  balance.  The  first  judgment  is  interlocutory,  and  is  not 
intended  to  put  an  end  to  the  suit.  Coleman  vs.  Nantz,  63 
Pa.,  178.  8.  The  act  of  February  24,  1806,  does  not  give 
the  prothonotary  all  the  powers  of  an  attorney  at  law  to  con- 
fess judgment.  He  can  confess  judgment  on  warrant  only, 
when  on  the  instrument  the  amount  due  appears,  or  can  be 
rendered  certain  by  calculation  from  its  face.  It  cannot  be 
aided  by  evidence  outside  the  instrument.  Connay  vs.  Hal- 
stead  ,  73  Pa.,  354.  9.  It  is  the  duty  of  a  creditor  to  see  that 
his  judgment  is  properly  entered;  if  there  be  a  mistake,  the 
remedy  is  against  the  prothonotary.  Coyne  ws.  Souther,  61  Pa., 
455.  ID.  Third  persons  dealing  with  a  party  against  whom  a 
judgment  has  been  obtained,  are  not  required  to  look  beyond 
the  judgment,  as  docketed  by  the  prothonotary,  even  if  he  has 
made  a  mistake  in  the  amount  which  appears  in  a  paper  filed. 
Crutcher  vs.  Comm,,  6  Wh.,  340.  11.  Where  an  attorney 
appears  without  authority  and  confesses  judgment,  the  remedy 
is  against  him  ;  or,  in  a  proper  case,  the  court  may  open  it. 
The  regularity  of  a  judgment  cannot  be  inquired  into  in  a  col- 
lateral proceeding.  Cyphert  vs,  McClune,  22  Pa.,  195.  Bill- 
ings \s,  Russell,  21  Pa.,  189.  12.  An  actual  but  irregular 
judgment  entered  on  the  records  of  the  court  without  author- 
ity, can  only  be  reversed  on  writ  of  error,  or  set  aside  in  the 
court  below  on  motion  ,  but  only  at  the  instance  of  the  defend- 
ant ;  never  at  the  instance  of  a  stranger.  Drexets  Appeal,  6 
Pa.,  272.  13.  As  a  general  rule  in  joint  actions,  taking  a 
final  judgment  by  the  plaintiff  against  one  defendant,  bars 
further  proceedings  in  the  same  suit  against  the  other.  Finch 
vs.  Latnberton,  62  Pa.,  370.  14.  The  court  has  power  to  set 
aside  a  judgment  by  default  at  the  instance  of  a  plaintiff  who 
has  been  proceeding  by  mistake.  The  action  then  stands  as 
before  judgment  and  may  be  amended.  Herdic  vs.  Woodward, 
75  Pa.,  479.  15.  A  court  may  correct  actual  mistake  in 
entering  a  judgment  after  a  full  term  has  elapsed,  unless  rights 
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which  have  been  acquired  under  the  judgment  would  be 
affected.  Law  vs.  Kennedy^  2  Walker,  497.  Phipps  vs. 
Cresson,  2  W.  N.,  334.  16.  Where  no  question  is  reserved, 
and  there  is  a  verdict  for  the  plaintiff,  the  court  cannot  enter 
judgment  for  defendant  non  obstante  veredicto.  Mechanics^ 
Saving  Fund  vs.  Murphy^  i  Walker,  31.  17.  An  entry  of 
judgment  on  the  same  day  a  verdict  is  rendered,  is  irregular. 
Moravian  Seminary  vs.  Bethlehem,  153  Pa.,  583.  18.  It  is 
not  good  practice  to  enter  judgment  on  a  verdict  before 
the  expiration  of  the  time  allowed  for  a  motion  for  a  new 
trial.  Moravian  Seminary  ws,  Bethlehem,  5  Delaware  Co.,  228. 
19.  A  judgment  cannot  be  entered  against  one  of  several 
defendants  for  want  of  a  sufficient  affidavit  of  defence,  where 
the  plaintiff  has  taken  no  judgment  against  other  defendants 
who  have  made  no  defence  whatever.  Murtlandxs.  Floyd,  153 
Pa,,  99.  20.  Where  a  judgment  is  entered  on  the  same  day, 
but  afler  the  death  of  the  defendant  debtor,  it  is  not  entitled 
to  priority  of  payment  out  of  the  proceeds  of  real  estate  over 
the  claims  of  general  creditors.  Patterson's  Appeal,  96  Pa«, 
93.  21.  Where  the  Christian  names  of  the  partners  of  a  firm 
who  had  given  a  judgment  signed  with  the  firm  name,  were  not 
set  out  upon  the  judgment  docket,  on  entry  of  the  judgment, 
it  was  held  without  effect  as  a  lien  against  subsequent  pur- 
chasers and  lien  creditors  without  notice.  Notice  to  counsel 
will  not  suffice.  Smith's  Appeal,  47  Pa.,  128.  22.  Where  a 
judgment  note  is  post-dated,  it  should  not  be  entered  by  a  pro- 
thonotary  as  a  judgment  until  on  or  afler  the  day  of  its  date. 
Volkemand  vs.  Drum;6  Kulp,  153  ;  City  vs.  Dungan,  i  W.  N., 
90.  23.  An  erroneous  judgment  or  execution  is  not  void  ;  it 
can  be  set  aside  only  by  direct  action  by  parties  having  an 
interest  in  it,  and  not  by  collateral  attack  in  any  other  pro- 
ceeding. Wilkinson's  Appeal,  65  Pa.,  189.  24.  A  justice  of 
the  peace  cannot  enter  judgment  or  issue  execution  on  a  note 
with  warrant  of  attorney  to  confess  judgment.  Such  judgment 
can  only  be  entered,  except  by  suit,  in  a  court  of  record. 
Wilson  vs.  Jay,  i  Chester  Co.,  65.     25.  Where  a  judgment 
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was  entered  against  W.  G.  B.,  the  defendant's  name  being  W. 
A.  B.,  held,  that  the  error  was  fatal  to  the  lien.  The  omission 
of  the  middle  letter  of  a  name  in  the  judgment  index  is  fatal  to 
the  lien.  Wood  vs.  Reynolds,  7  W.  &  S.,  406 ;  Hutchinson's 
Estate,  27  Pittsburg  Journal,  122.     26.  A  judgment  against 

A.  C.  upon  a  note  signed  in  the  same  way  will  not  bind  the 
land  of  A.  B.  C.  as  against  a  bona  fide  purchaser  for  value, 
without  notice,  who  had  made  search  for  judgments  against  A. 

B.  C.  Wood  vs.  Reynolds,  7  W.  &  S.,  406.  Crouse  vs. 
Murphy,  140  Pa.,  335. 

XIII.  Neglect  in  giving.  Where  a  defendant  appears 
before  an  alderman  between  the  hours  stated  in  the  summons, 
and  waits  until  the  later  hour  is  past,  there  can  be  no  judg- 
ment by  default.  The  jurisdiction  of  the  magistrate  over  the 
cause  and  parties  dies  with  the  hour,  unless  the  case  be  con- 
tinued.    Batton  vs.  Daly,  i  Lackawanna  Jurist,  56. 

XIV.  Neglect  in  indexing,  i.  In  the  distribution  of  the 
proceeds  of  a  sheriff's  sale  of  the  real  estate  of  Henry  Hack- 
man,  a  judgment  entered  against  him  in  the  name  of  Henry 
Heckman  was  properly  allowed  to  participate  therein  as  against 
subsequent  liens  correctly  entered.  The  statute  requiring 
judgment  dockets  and  indices  to  be  kept,  provides  for  notice 
rather  to  the  eye  than  to  the  ear,  although  it  may  not  wholly 
exclude  the  latter.  Bergman's  Appeal,  88  Pa.,  120.  2.  The 
judgment  docket  and  not  the  judgment  index  furnishes  con- 
structive notice  of  the  lien  of  judgments.  The  purpose  of 
the  index  is  to  point  the  way  to  the  docket,  but  not  take  its 
place.  Bicker s  Appeal,  2  Chester  Co.,  213.  Kindigs  Appeal, 
2  W.  N.,  680.  3.  Where  a  prior  judgment  is  docketed  and 
indexed  in  a  wrong  name,  a  subsequent  judgment  docketed  in 
the  same  name  but  indexed  in  the  correct  name  of  the  defend- 
ant has  no  priority  of  lien.  The  index  is  to  point  the  way  to 
the  docket,  not  to  take  its  place.  Bicker s  Appeal,  1 5  W.  N., 
234.  Barry's  Estate,  6  Lancaster  Bar,  70.  4.  A  judgment 
against  partners  should  be  indexed  against  them  individually 
and  not  in  the  firm  name.     Dalesman's  Appeal,  jy  Pa.,  243. 
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5.  A  judgment  entered  and  indexed  in  the  name  of  a  firm  and 
not  in  the  individual  names  of  the  partners,  will  be  postponed 
to  the  claim  of  a  subsequent  lien  creditor,  without  notice, 
whose  judgment  is  properly  indexed  against  the  separate  part- 
ners. Hamilton's  Appeal ^  103  Pa.,  368.  6.  The  omission  of 
the  middle  letter  in  a  name  in  the  judgment  index  is  fatal 
to  a  lien.  The  rule  which  requires  the  judgment  index  to  give 
accurate  information  should  not  be  departed  from.  It  is  the 
duty  of  the  plaintiff  to  see  that  a  judgment  is  correctly  indexed. 
Hutchinson  s  Appeal,  42  Pa.,  186.  7.  The  indexing  a  judg- 
ment as  against  "  F.  Zehnter/'  when  the  judgment  as  entered 
of  record  was  against "  Fr.  Zehnder,"  was  not  a  fatal  error. 
Tenny  vs.  Zehntcr,  10 1  Pa.,  296.  8.  Where  a  judgment  is 
entered  against  a  defendant  whose  name  by  a  clerical  mistake 
is  misspelled  in  the  docket,  and  said  error  is  subsequently  cor- 
rected, judgment  creditors  whose  liens  have  attached  subse- 
quent to  the  erroneous  entry  and  prior  to  its  correction  are 
entitled  to  a  preference  in  the  distribution  of  the  proceeds  of 
the  sale  of  real  estate  of  the  defendant.  Peck's  Appeal,  1 1 
W.  N.,  31. 

XV.  Neglect  in  marking  satisfied.  The  act  of  the 
plaintiff,  in  marking  a  judgment  satisfied  on  the  record  afler 
he  has  parted  with  his  interest  therein,  is  an  actual  fraud  upon 
the  assignee.     Mitchell  vs.   Buffington,  i   Chester  Co.,   211. 

15  Lancaster  Bar,  65. 

XVI.  Neglect  in  name  of  defendant,  i.  The  tran- 
script of  a  justice's  judgment  filed  in  court,  cannot  be  amended 
by  the  court  so  as  to  change  defendant's  name,  where  a  mis- 
take had  been  made.  Bachman  vs.  Keiper,  2  Northampton  Co., 
316.  2.  Where  a  judgment  was  obtained  against  a  firm,  but 
the  Christian  name  of  one  of  the  partners  was  not  given,  the 
assets  of  the  firm  could  be  seized  under  an  execution  on  such 
judgment     Brady  vs,  Conrojay,  3  W.  N.,  no. 

XVII.  Neglect  in  obtaining.  Where  a  declaration 
was  issued  against  three  defendants  who  had  been  summoned, 
one  of  whom  did  not  appear  or  plead,  held,  that  the  suit  and 
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declaration  being  against  all  jointly,  the  recovery  could  have 
been  against  all  or  none.  To  have  obtained  a  judgment  on  a 
verdict  against  the  two  pleading,  there  should  have  been  an 
interlocutory  judgment  against  the  third  who  did  not  appear. 
Donnelly  vs.  Graham,  jj  Pa.,  274. 

XVIII.  Nlglect  in  opening.  I.  A  judgment  should 
not  be  opened  without  imposing  terms  forbidding  advantage  to 
be  taken  of  mere  technical  errors.  Bailey  vs.  Clayton,  20  Pa., 
295.  2.  Where  a  judgment  is  opened  by  the  court  and  an  issue 
awarded  to  let  the  defendant  into  a  defence,  such  judgment 
remains  a  lien,  and  loses  none  of  its  incidents  except  the  right 
to  issue  execution  thereon.  It  may,  pending  such  issue,  be 
transferred  to  another  county  for  the  purpose  of  lien,  under 
act  of  April  6,  1840.  Kittaning  Ins.  Co.  vs.  Scott,  10 1  Pa., 
449.  3.  The  supreme  court  will  not  interfere  with  the  action 
of  the  lower  court  in  opening  a  judgment  and  submitting  the 
case  to  a  jury,  where  the  evidence  is  conflicting.  A  wide  dis- 
cretion must  necessarily  be  exercised  by  the  court  below,  and 
on  appeal  the  supreme  court  will  only  reverse  where  the  dis- 
cretion has  been  abused.  Klopfer  vs.  Ekis,  155  Pa.,  41 
Walter  vs.  Fees,  Idem,  55.  4.  A  rule  by  a  subsequent  judg- 
ment creditor  to  have  a  prior  judgment  opened,  is  contrary  to 
established  practice.  A  subsequent  execution  creditor  cannot 
intervene  in  a  suit  between  his  judgment  debtor  and  another 
plaintiff.  The  proper  practice  is  to  apply  for  a  rule  on  the 
sheriff  and  plaintiff  to  show  cause  why  the  money  produced 
on  the  prior  execution  should  not  be  paid  into  court,  and  dis- 
pute the  validity  of  the  judgment  before  an  auditor,  or  apply 
for  an  issue.  Moore  vs.  Dunn,  28  W.  N.,  63.  5.  The  prac- 
tice of  opening  judgments  to  establish  a  defence  which  has 
originated  since  the  rendition  of  the  judgment,  is  improper. 
Such  a  defence  does  not  impair  the  original  validity  of  the 
judgment.  When  a  judgment  is  opened,  it  is  not  subject  to 
set-off  generally.     Stroua's  Appeal,  109  Pa.,  329. 

XIX.  Neglect  in  payment,     i.  Payment  of  a  judgment 
to  the  nominal  plaintiff,  after  actual  notice,  that  it  has  been 
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assigned  to  another,  is  not  proper  payment.  Guthrie  vs.  Bosk- 
line,  25  Pa.,  80.  2.  A  defendant  in  a  judgment,  who  pays  to 
the  prothonotary  the  amount  due  thereon,  pays  it  to  his  own 
wrong.  The  prothonotary  has  no  authority  to  receive  the 
money.     Tompkins  vs,  Woodford,  i  Pa.,  156. 

XX.  Neglect  in  releasing  real  estate  from  the 
LIEN.  Where  an  attorney  at  law  releases  a  judgment  of  his 
clients,  without  their  knowledge  or  consent,  such  release  is  a 
fraud  upon  them,  and  does  not  discharge  the  lien  of  the  judg- 
ment.    Kirk's  Appeal,  87  Pa.,  243. 

XXI.  Neglect  in  revival,  i.  The  statute  does  not 
require  that  when  a  judgment  is  revived,  the  amount  of  prin- 
cipal and  interest  then  due  should  be  liquidated.  A  general 
judgment  upon  the  scire  facias  to  revive,  that  the  judgment  be 
revived  for  another  period  of  five  years  is  all  that  is  prescribed. 
No  doubt  it  would  be  advisable  to  ascertain  the  amount  of 
interest  unpaid.  But  this  can  be  done  by  a  simple  calculation. 
Fogelsville  Ass'n's  Appeal,  89  Pa.,  293.  2.  In  2.  scire  facias  to 
revive  a  judgment  lien,  no  inquiry  can  be  made  into  the  con- 
sideration of  the  original  judgment,  so  long  as  it  remains  unas- 
sailed.     Kincade  vs.  Cunningham,  118  Pa.,  501. 

XXII.  Neglect  IN  satisfying,  i.  A  fraudulent  satisfac- 
tion of  a  judgment  by  an  executor  will  not  bind  the  heirs  as 
against  other  lien  creditors  who  had  notice  of  the  fraud. 
Bullard's  Estate,  i  Delaware  Co.,  425.  2.  One  who  is  gen- 
eral attorney  has  not  the  power  to  satisfy  a  judgment,  obtained 
by  confession  without  the  aid  of  his  professional  skill,  unless 
authorized  specially  so  to  do.  Ely  vs.  Lamb,  10  Pa.  County, 
209.  3.  Where  a  judgment  is  improperly  satisfied,  the  court 
on  application  will  strike  off  or  vacate  the  entry  of  satisfaction  and 
admit  a  defence.  Guthrie  vs.  Bank,  107  Pa.,  251.  4.  Where 
a  judgment  is  marked  satisfied  on  the  docket  by  one  having 
the  2M\kiOx\tf  prima  facie  to  do  so,  it  need  not  be  further  inquired 
into  by  one  advancing  money  to  the  defendant,  and  taking  his 
judgment  note,  whose  business  is  not  to  inquire  into  the 
equities  to  which  he  is  not  a  party,  and  of  which  he  had  no 
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knowledge.  A  subsequent  vacation  of  the  satisfaction  of  such 
judgment,  will  not  affect  the  rights  of  the  holder  of  such  sub- 
sequent judgment  entered  upon  the  note.  Homer's  Appeal^ 
94  Pa.,  489.  5.  It  is  a  general  rule,  that  the  expenses  of  a 
process  issued  to  obtain  satisfaction  of  a  judgment  shall  be 
borne  by  the  party  to  whose  default  it  is  due.  Hess  vs.  Gal- 
ligher,  5  Luzerne  Register,  105.  6.  The  act  of  a  plaintiff 
in  a  judgment,  in  marking  the  same  satisfied  on  the  record 
after  he  has  parted  with  his  interest  therein,  is  an  actual  fraud 
upon  the  assignee.  Mitchell  vs.  Buffingtan,  28  Pittsburg 
Jottmal,  460,  10  W.  N.,  361.  McKinney  vs.  Fritz,  2  W.  5., 
173.  7.  When  an  attorney  at  law,  without  authority,  compro- 
mises a  judgment  belonging  to  his  client,  and  satisfies  it  of 
record,  the  court,  on  motion,  will  strike  it  off.  Pennypackery%, 
R,  JR.,  I  Lancaster  Review,  i .  Crowthamel  vs.  Selbennan,  I 
W.  N.,  131.  Schnitzler  vs.  HammUl,  i  Idem,^yi.  8.  The 
erroneous  satisfaction  of  a  judgment  on  the  docket  by  a 
prothonotary,  by  a  mere  mistake,  renders  him  and  his  sureties 
liable  in  an  action  on  his  official  bond  for  such  damages  as 
an  innocent  plaintiff  may  have  sustained  by  relying  on  the 
truthfulness   of  such    entry.       Van    Eiten   vs.    Comm.,    102 

Pa.,  596. 

XXIII.  Neglect  IN  SCIRE  FACIAS  TO  REVIVE,  i.  In  order 
to  continue  the  lien  of  a  judgment,  the  j«r^/iir^  to  revive  must 
correctly  recite  the  original  judgment,  and  substantially  identify 
it  as  to  parties,  date  and  amount.  Dietrich's  Appeal,  107 
Pa.,  1 74.  2.  Where  owing  to  a  mistake  in  \ss\i\ng  3.  scire  facias 
to  revive  a  judgment,  the  lien  of  a  subsequent  judgment  has 
acquired  priority,  such  mistake  cannot  be  remedied  by  amend- 
ment. Duffy  vs,  Houtz,  13  W.  N.,  372.  3.  A  writ  oi  scire 
fcunas  to  revive  a  judgment  should  follow  the  original  in  the 
amount,  the  date,  and  the  names  of  the  parties.  A  failure  in 
any  of  these  respects  is  fatal  on  a  plea  of  nul  tiel  record 
Wood  vs.  Codding,  134  Pa.,  91.  4.  An  zmics^A^  scire  facias 
to  revive  a  judgment  must  identify  that  judgment  with  cer- 
tainty.    Worman's  Appeal,  no  Pa.,  25. 


IN    PENNSYLVANIA  889 

Judgments —  Continued, 

XXIV.  Neglect  in  set-off.  One  judgment  may  be 
set  off  against  another,  .but  a  debt  or  claim  not  in  judgment 
cannot  be  so  set  ofT.  A  claim  due  to  a  third  person  cannot  be 
used  as  a  set-ofT  against  the  judgment  debt.  Cowden  vs- 
McClelland,  4  Montgomery  Co.,  133. 

XXV.  Neglect  in  signing  judgment  note.  i.  Where 
the  testimony  of  the  maker  and  subscribing  witness  of  a  judg- 
ment note  containing  a  waiver  of  exemption  shows,  that  the 
maker  intended  to  make  a  plain  judgment  note,  but  was 
illiterate  and  could  not  read  the  note,  the  waiver  of  exemption 
may  be  stricken  from  the  record.  Brewing  Co,  vs.  Keziak,  5 
Delaware  Co.,  11.  2.  A  judgment  entered  on  a  judgment  note 
will  be  declared  invalid,  where  the  evidence  shows  that  the  note 
was  signed  by  the  obligor  in  the  extremity  of  his  last  illness,, 
when  he  was  incapacitated  from  understanding  the  effects  of  his 
act  Kedwardvs,  Campbell^  166  Pa.,  365.  3.  A  man  who  signs 
a  judgment  note  without  reading  it  or  having  it  read  to 
him  is  guilty  of  supine  negligence.  Mattes  vs.  Mock,  2  Schuyl- 
kill Record,  141.  .4.  An  illiterate  man,  who  has  signed  a 
judgment  note  without  reading  it,  cannot  impeach  it  by  his 
own  uncorroborated  testimony  of  fraud,  if  it  be  contradicted 
by  the  other  party.  Townsend  vs.  TiUbrook,  2  Lancaster 
Review,  161. 

XXVI.  Neglect  in  striking  off.  i.  A  judgment 
cannot  be  stricken  off  for  irregularity,  unless  such  irregularity 
appears  of  record.  Depositions  taken  in  the  court  below  upon 
a  rule  to  open  a  judgment,  do  not  form  part  of  the  record. 
France  vs.  Ruddintan,  126  Pa,,  257.  2.  The  courts  have  no 
power  to  strike  off  a  judgment  regular  on  its  face,  nor  com- 
pel it  to  be  satisfied  when  the  facts  are  controverted.  The 
proper  course  is  to  award  an  issue.  Nor  can  the  amount  of 
a  judgment  regularly  entered  be  reduced  by  the  court  without 
the  plaintiff's  consent  Its  validity  should  be  passed  upon  by 
a  jury.     McCutcheon  vs.  Allen,  96  Pa.,  319. 

XXVII.  Neglect  in  the  entry.     A   latent  defect  in 
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the  entry  of  a  judgment  by  confession  may  be  cured  by  parol 

testimony.     Gardner  vs.  Austin ^  14  Pa.  County,  449. 

XXVIII.  Neglect  in  the  names  of  parties.  The  omis- 
sion of  the  middle  letter  in  the  name  of  a  defendant,  in  the 
•entry  of  a  judgment,  is  fatal  to  the  lien  as  against  subsequent 
judgment  creditors,  not  having  actual  notice.  Perkins  vs. 
J^ichols,  I  Delaware  Co.,  519. 

XXIX.  Neglect  in  the  scire  facias.  A  scire  facias 
sur  judgment  must  follow  the  original  judgment  in  amount, 
<late  and  parties,  otherwise  it  will  be  checked  by  a  plea  nul  tid 
record.  Where  one  defendant  pays  the  debt,  he  is  entitled  to 
be  subrogated,  but  the  scire  facias  must  be  in  the  name  of  the 
legal  plaintiffs,  and  his  name  cannot  be  omitted  as  a  defendant 
The  court  will  see  that  the  execution  shall  be  for  the  use  of 
the  proper  party.     Richterws,  Cum?ning-s,  60  Pa,,  y  441. 

XXX.  Neglect  in  transfer.  The  transfer  of  a  judg- 
ment by  virtue  of  the  act  of  April  16,  1840,  from  one  court 
to  another,  does  not  make  it  a  judgment  of  the  court  to  which 
the  transfer  is  made ;  the  act  therefore  gives  no  authority  to 
transfer  it  from  the  latter  court  to  a  third.  The  exemplification 
filed  in  another  court  merely  enables  the  case  to  be  proceeded  in 
with  like  effect  as  to  lien,  revivals  and  executions,  as  if  the  judg- 
ment had  been  originally  there.  Mellon  vs.  Guthrie,  5 1  Pa.  ,117. 

XXXI.  Neglect  in  waiver  of  exemption.  Under  the 
act  of  1 85 1 ,  the  widow  of  a  decedent  is  entitled  to  ^300  out  of 
the  proceeds  of  the  sale  of  real  estate  in  preference  to  a  judg- 
ment creditor,  in  whose  favor  the  husband  has  waived  the 
benefit  of  the  act  of  1849,  exempting  property  from  levy  and 
■sale.     Spencer's  Appeal^  27  Pa.,  218. 

XXXII.  Neglect  of  application  to  open.  A  universal 
rule  is,  that  the  person  complaining  of  an  irregularity,  must  apply 
for  redress  as  soon  as  he  knows  of  the  injury.  In  no  court  is 
he  allowed  to  lie  by,  conceal  his  complaint,  subject  the  other 
party  to  delay,  expense,  and  perhaps  total  loss,  and  then  ask 
redress  for  a  mistake,  which  he  has  long  known  of.  Crosby 
vs.  Massey,  i  P.  &  W.,  231. 
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XXXIII.  Neglect  OF  ASSIGNEE,  i.  Marking  on  record 
the  judgment  "  to  the  use  of,"  or  "  assigned  to"  the  assignee^ 
is  not  notice  to  the  debtor  of  the  assignment.  The  assignee 
must  give  notice,  in  order  to  protect  himself  against  subse- 
quent payment  by  the  debtor  to  the  assignor.  Mailing  a  letter 
to  a  debtor  containing  a  notice  of  the  assignment  without 
more,  does  not  affect  him  with  notice.  Biglin  vs.  Reichard^ 
2  Luzerne  Register,  169.  2.  Where  the  assignee  of  a  judg- 
ment fails  to  enter  his  assignment  on  the  record,  the  defendant, 
without  notice  of  the  assignment,  is  justified  in  paying  the 
moneys  due  on  the  judgment  to  the  plaintiff  of  record.  Ctruh- 
den* 5  Estate  vs.  McClelland,  4  Montgomery  Co.,  133.  3.  An 
assignee  of  a  mortgage  or  judgment  takes  subject  to  all 
equities,  with  which  they  were  affected  in  the  hands  of  the 
assignor.  An  assignee  of  a  judgment  has  no  rights  superior 
to  the  plaintiff,  except  where  he  was  induced  to  purchase  by 
the  defendant.  Earnest  vs.  Hoskins,  100  Pa.,  558.  4.  If  an 
assignee  of  a  judgment  failed  to  have  his  assignment  noted 
upon  the  record,  he  will  be  postponed  to  a  subsequent  assignee 
for  value,  without  notice.  Griffith  vs.  Sears,  112  Pa.,  531, 
5.  The  assignee  of  a  judgment  takes  it  subject  to  the  equities 
of  the  original  parties  therein  ;  but  he  does  not  take  it  subject 
to  the  equities  of  a  third  person,  when  he  pays  for  it  a  valu- 
able consideration,  and  buys  it  without  notice  of  those  equities. 
Hamburger's  Appeal,  2  Walker,  324.  Peeles  Appeal,  3 
Walker,  255.  6.  The  assignee  of  a  judgment,  holding  it  as 
collateral  security,  who  fails  to  keep  up  the  lien,  and  the  debt 
is  lost  in  consequence  of  his  negligence,  is  liable  for  the  loss 
to  the  assignor.  Hanna  vs.  Holton,  20  Pittsburg  Journal, 
190.  7.  The  assignee  of  a  judgment  takes  it  subject  to  all 
defences  of  the  defendant  against  the  plaintiff,  but  not  subject 
to  the  secret  equities  of  third  parties.  There  is  no  obli- 
gation on  the  part  of  such  assignee  to  make  inquiry  as  to  the 
existence  of  such  an  equity.  Mifflin  Co,  Bank's  Appeal,  98 
Pa,,  150. 

XXXIV.  Neglect  OF  CONSIDERATION,     i.  An  issue  will 
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be  awarded  to  try  the  validity  of  a  judgment,  attached  on  the 
ground  of  fraud,  upon  the  petition  of  the  owner  of  a  junior 
judgment,  where  the  only  property  owned  by  the  defendant  is 
some  real  estate  on  which  both  judgments  are  liens,  and  which 
if  sold  will  probably  not  bring  more  than  enough  to  pay  the 
first  judgment.     Bach  vs.  Morey,   i   Northampton  Co..  387. 

2.  A  judgment  confessed  by  warrant  of  attorney,  in  consider- 
ation of  stifling  a  prosecution  for  forgery  is  void,  and  it  was 
error  for  the  court  to  refuse  to  open  such  judgment  and  per- 
mit the  defendants  to  show  the  illegal  consideration,  although 
they   were  parties   thereto.     BrecUn's  Appeal,  92   Pa.,  241. 

3.  A  fraudulent  judgment  may  be  good  against  the  debtor 
himself,  although  creditors  may  attach  it  collaterally  when  it 
is  a  fraud  upon  them.  If  an  auditor  to  report  distribution  of 
a  fund  raised  by  sheriff's  sale,  is  convinced  that  a  judgment 
before  him  is  collusive  and  without  consideration,  he  should 
throw  it  out.  Garrison's  Estate,  5  Kulp,  47.  4.  Where  a 
judgment  has  been  given  without  consideration,  and  as  a  gift 
upon  the  distribution  of  an  insolvent's  estate,  it  is  to  be  post- 
poned to  the  claims  of  creditors.  Jaeger's  Estate,  i  Delaware 
Co.,  525.  5.  A  judgment  may  be  impeached  collaterally  in 
another  court  than  that  in  which  it  was  rendered,  by  third 
persons,  for  covin  or  collusion  between  the  parties  to  it  in 
fraud  of  their  rights.  Rowland's  Estate,  4  Clark,  199.  6.  In 
the  absence  of  proof  of  fraud,  or  of  the  violation  of  some  rule 
of  law,  the  court  will  not  open  a  judgment  upon  allegation  of 
inadequacy  of  consideration.  Seltzer  w%,  Moser,  i  Woodward's 
Decision's,  475. 

XXXV.  Neglect  of  jurisdiction.  It  is  never  too 
late  to  attack  a  judgment  void  for  want  of  jurisdiction.  Adams 
vs.  JFfill,  I  Luzerne  Register,  359.  Fowler  vs.  Eddy,  iioPa.^ 
120. 

XXXVI.  Neglect  of  legal  consideration,  i.  A 
judgment  confessed  for  the  price  of  liquor  sold  in  violation 
of  law,  will  not  be  opened  for  lack  of  consideration.  The 
contract  is  an  executed  one,  and  the  law  will  not  grant  relief. 
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Shumaker  vs.  Reed,  41  Pittsburg  Journal,  204.  2.  A  judg- 
ment entered  on  a  judgment  note  given  for  the  purpose  of 
stifling  a  prosecution  for  forgery,  is  void.  Tebay's  Appeal^ 
9  W.  N.,  151. 

XXXVII.  Neglect  of  notice  op  assignment,  i.  The 
defendant  in  a  judgment  is  entitled  to  actual  notice  of  any 
transfer  or  assignment,  where  entries  on  the  margin  of  record 
do  not  aflect  him.  Notice  of  an  equitable  assignment  is  always 
required.  Forschner,  In  re,  9  Luzerne  Register,  239.  2.  An 
assignment  of  a  judgment  on  record  is  not  constructive  notice 
thereof  to  the  debtor,  as  it  is  to  a  subsequent  encumbrancer 
or  purchaser  whose  duty  it  is  to  examine  the  records.  The 
debtor  himself  need  not  do  so;  the  judgment  docket  is  not 
for  his  benefit.  It  would  be  a  great  hardship,  if  every  time 
the  debtor  desired  to  make  a  payment  on  account  of  the  judg- 
ment, or  to  obtain  a  credit,  he  must  go  the  county  seat  to 
inquire  if  the  judgment  had  been  assigned.  Henry  vs.  Brothers, 
48  Pa.,  70. 

XXXVIII.  Neglect  of  notice  of  revival,  i.  The 
terre-tenant  of  land  is  not  entitled  to  notice  of  the  revival  of  a 
judgment  against  his  grantor,  unless  at  the  time  of  such 
revival  he  has  recorded  his  deed,  or  taken  notorious  posses- 
sion of  the  land.  Bticks  Appeal,  100  Pa.,  169.  2.  The 
neglect  to  notify  a  terre-tenant  of  the  revival  of  a  judgment, 
works  no  change  in  the  relation  of  the  judgment  creditor  to 
creditors  whose  debts  are  not  liens.  Haak's  Appeal,  100  Pa., 
62.  3.  Where  plaintiff  in  a  judgment  has  actual  notice  that 
land  which  his  judgment  binds  has  been  sold,  and  issues  a 
scire  facias  to  revive  his  judgment,  the  writ  must  be  served 
upon  the  vendee  as  terre-tenant,  although  the  vendee  may  not 
have  taken  possession  of  the  land  or  put  his  deed  of  record. 
McCray  vs.  Clark,  82  Pa.,  457.  4.  Where  a  judgment  was 
recovered  against  a  man  in  his  lifetime,  it  may  be  revived  aftej 
his  death  for  the  purpose  of  lien  and  execution  by  a  scire  facias 
to  revive  issued  against  his  personal  representatives  alone.  In 
such  case,  it  is  unnecessary  to  bring  in  the  widow  and  heirs  by 
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a  scire  facias  against   them.     Middleton   vs.  Middleton,  106 

Pa.,  252. 

XXXIX.  Neglect  of  power  to  open.  The  court  of 
common  pleas  has  no  jurisdiction  to  open  a  judgment  entered 
on  a  transcript  of  a  justice  of  the  peace,  and  to  let  the 
defendant  into  a  defence.     Brendle  vs.  Garlty,  14  Pa.  County, 

113. 

XL.  Neglect    of    priority.      There    is    no    priority 

between  judgments  entered  on  the  same  day.     Emericivs, 

Garwood,  i  Browne,  20. 

XLI.  Neglect  to  accept  payment  of.  Where  a  prop- 
erty is  sold  under  a  judgment  obtained  on  a  mortgage,  and  a 
creditor,  whose  judgment  was  a  first  lien  on  the  property  sold, 
voluntarily  declines  to  take  the  money  and  allows  it  to  be 
applied  to  the  mortgage,  he  will  not  thereby  be  postponed  to 
junior  lien  creditors  upon  a  distribution  of  the  proceeds  of  sale 
of  other  properties.     Homings  Appeal^  90  Pa.,  388. 

XLII.  Neglect  TO  allow  set-off.  i.  To  a  judgment 
there  can  be  no  set-off  of  a  debt  not  in  judgment  Bowman 
vs.  Davis,  8  Montgomery  Co.,  29.  2.  Claims  in  suit  but  not 
reduced  to  judgment  until  after  the  latter  judgment  was 
assigned,  cannot  be  set  off.  The  power  of  setting  off  one 
judgment  against  another  is  discretionary  with  the  court 
Reardon  vs.  Pierce,  i  Chester  Co.,  71.  WindU  vs.  Moare^ 
Idem,  69. 

XLIII.  Neglect  to  allow  waiver.  A  waiver  clause  in 
a  junior  judgment  operates  to  give  the  money  arising  from  the 
sale  of  real  estate  to  a  senior,  and  gives  no  preference  to  the 
one  containing  the  waiver.  Hartman  vs.  Hartman,  4  Brew- 
ster, 393. 

XLIV.  Neglect  to  collect.  An  order  to  the  sheriff, 
by  a  judgment  creditor  or  his  attorney  not  to  consider  his 
judgment,  in  holding  an  inquisition  on  the  real  estate  of  the 
defendant,  will  postpone  that  judgment  to  all  others  then 
existing  against  the  defendant  Patterson  vs.  Cummin,  % 
P.  ft  W.,  520. 
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XLV.  Neglect  to  contest.      A    judgment    declared 
void  in  whole  or  in  part  in  an  issue  framed  at  the  instance  of 
creditors,  is  void  only  as  to  the  attacking  parties,  but  valid  as 
to  all  others.     An  affidavit  of  facts  by  the  impeaching  party- 
is  indispensable.     Schick's  Appeal,  49  Pa.,  382. 

XLVI.  Neglect  TO  continue  lien.  i.  A  judgment  is 
not  a  lien  acquired  by  the  debtor  after  the  rendition  of  the 
judgment.  Abbott  vs.  Remington,  4  Phila.,  34.  2.  To  con- 
tinue the  lien  of  a  judgment  after  five  years,  a  scire  facias  must 
have  been  issued  within  that  period.     Hoek's  Appeal,  4  Pitts- 

Irarg  Journal,  469. 

XLVII.  Neglect  to  deny  liability.  A  party  about 
to  take  an  assignment  of  a  judgment  note  was  told  by  its 
maker  that  it  was  good.  On  the  faith  of  this  representation,  he 
took  the  assignment ;  held  that  as  to  such  assignee,  the  defend- 
ant was  estopped  to  set  up  a  failure  of  the  original  consideration 
of  the  note.      Wilcox  vs,  Rowley,  20  W.  N.,  269. 

XLVIII.  Neglect  to  docket,  i.  Though  the  lien 
docket  is  the  usual  notice  of  existing  liens  of  judgment,  and  the 
only  docket  to  be  examined  for  that  purpose,  yet  actual  notice 
of  a  lien,  independently  of  it,  may  be  effective.  Stephens^ 
Appeal,  38  Pa.,  9.  2.  The  effect  of  the  judgment  docket  is 
simply  to  give  notice  to  purchasers,  subsequent  encumbrancers 
and  all  others  in  interest.  The  judgment  does  not  depend  for 
its  validity,  as  between  the  parties,  upon  its  entry  in  the  judg- 
ment docket.  York  Bank's  Appecd,  36  Pa.,  458.  Irish  vs. 
Harvey,  44  Pa.,  78. 

XLIX .  Neglect  to  enter,  i  .  A  j  udgment  and  mortgage 
entered  on  the  same  day  are  entitled  to  equality  of  distribution. 
Where  a  judgment  and  a  deed  are  entered  on  the  same  day, 
fractions  of  a  day  are  admitted,  and  the  rule  is,  first  in  order^ 
first  in  right.  Clausen  vs.  Eichbaunt,  2  Grant,  1 30.  2.  The 
mere  payment  of  a  jury  fee  and  the  entry  of  the  verdict  on  the 
lien  docket,  is  not  equivalent  to  a  judgment  on  record.  The 
lien  docket  is  not  the  entry  of  judgments,  but  the  essential 
index  of  them  as  a  general  rule.     It  does  not  make  a  judg* 
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ment,  but  refers  to  one  supposd  to  be  already  made.  Ferguson 
vs.  Stover,  40  Pa.,  216.  3.  In  order  to  do  justice,  the  court 
has  power  to  enter  judgment  at  its  discretion,  as  of  a  time  when 
it  ought  to  have  been  entered.  In  the  present  case,  after  the  ver- 
dict in  an  action  of  slander  was  rendered,  there  was  a  motion 
for  a  new  trial,  pending  which  the  plaintiff  died.  The  court 
overruled  the  motion,  and  entered  judgment  nunc  pro  tunc  on 
the  verdict.  Fitzgerald  vs.  Stewart,  53  Pa.,  343.  4.  As 
between  judgments  entered  on  the  same  day,  there  is  no  pri- 
ority ;  but  as  between  a  judgment  and  a  deed,  priority  depends 
on  proof.  Ladley  vs.  Creighton,  70  Pa.,  490.  5.  Notice  of  a 
judgment,  though  not  docketed,  will  bind  a  purchaser.  Leving 
vs.  Will,  I  D.,  435.  6.  The  court  has  power,  in  the  interest 
of  justice,  to  enter  judgment  at  its  discretion,  as  of  a  past  time, 
when  it  ought  to  have  been  entered.  As  to  third  persons, 
they  are  not  to  be  injured  by  such  entry ;  and  their  rights  will 
be  protected.  Murray  ws.  Cooper,  6  S.  ft  R.,  126.  7.  If  a 
vendor,  at  the  time  of  parting  with  his  title,  takes  a  judgment 
as  part  of  the  transaction  to  secure  his  purchase  money,  he 
retains  a  lien  upon  the  estate  conveyed,  not  to  be  displaced  by 
any  other  encumbrance,  provided  the  judgment  be  entered 
on  the  same  day.  There  being  no  fractions  of  a  day,  the 
judgment  lien  is  therefore  contemporaneous  with  the  deliv- 
ery of  the  deed.  Stoner  vs.  Neff,  50  Pa.,  258.  8.  The 
neglect  of  the  prothonotary  to  enter  a  judgment  of  record 
on  the  judgment  docket,  may  perhaps  endanger  the  lien  of 
it  as  to  third  persons,  but  as  between  the  parties  there  is  a 
valid  final  judgment  of  record.  Summy  vs.  Hiestand,  65 
Pa.,  300. 

L.  Neglect  to  enter  names  of  partners.  A  judgment 
against  a  firm,  entered  on  the  judgment  docket,  without  set- 
ting forth  the  Christian  names  of  the  several  partners,  is  with- 
out effect  as  a  lien,  so  far  as  respects  subsequent  purchasers 
and  encumbrancers.  If  a  subsequent  encumbrancer,  however, 
has  actual  notice  of  a  judgment  so  defectively  entered,  before 
his  rights  attach,  it  is  equivalent  to  constructive  notice  given 
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by  entry  on  the  judgment  docket     York  Bank's  Appeal^  36 

Pa.,  458. 

LI.  Neglect  to  enter  satisfaction.  The  act  of  April 
13,  1 79 1,  makes  it  the  duty  of  the  person  who  has  received 
satisfaction  of  a  judgment,  by  himself  or  his  attorney  within 
eighty  days  after  request  and  tender  of  expenses,  to  visit  the 
prothonotary's  office  and  enter  satisfaction.  This  entry  should 
be  made  upon  the  record  of  the  judgment,  and  be  attested  by 
the  prothonotary.  It  is  a  common  practice  to  note  the  satis- 
faction of  judgments  upon  the  index,  but  it  is  optional  with 
the  prothonotary  to  do  so.    Mclntire  vs.  Irwin,  i  Chester  Co., 

457- 

LII.  Neglect  to  grant,  i.  The  act  of  April  18,  1874, 

granting  writs  of  error  to  refusal  of  judgment  for  want  of  suffi- 
cient affidavit  of  defence,  was  intended  to  reach  only  clear  cases 
of  error  in  law,  so  as  to  prevent  the  delay  of  a  trial.  Such 
writs  are  not  to  be  encouraged.  Griffith  vs.  Sitgreaves,  8 1  x 
Pa.,  378.  2.  It  requires  a  clear  case  to  induce  the  supreme 
court  to  reverse  the  action  of  the  court  below,  in  refusing  to 
enter  judgment  for  want  of  a  sufficient  affidavit  of  defence.  A 
refusal  to  enter  judgment  sends  the  case  to  a  jury,  where  the 
rights  of  the  parties  can  be  properly  disposed  of.  Murphy  vs. 
CappeaUy  147  Pa.,  48. 

LIII.  Neglect  to  include  attorneys'  commissions. 
Where  a  judgment  was  entered  in  a  penal  sum  to  secure  future 
advances,  with  costs  of  collection  and  attorney's  commission 
of  five  per  cent.,  which  amount  was  subsequently  liquidated, 
the  commissions  of  the  attorney  should  be  included  in  the 
liquidated  judgment,  and  not  be  made  part  of  the  costs. 
Mahoning  Co,  Bank's  Appeal,  32  Pa.,  158. 

LIV.  Neglect  to  include  interest.  Parol  evidence  of 
mistake  is  admissible  to  qualify  or  contradict  a  written  instru- 
ment. An  accidental  omission  from  a  writing  comes  under 
the  head  of  mistake.  Where  a  scrivener  in  drawing  a  judg- 
ment note,  had  inadvertently  omitted  to  insert  the  words  **  with 

interest,"  the  court  in  equity  has  jurisdiction  to  correct  the 
57 
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mistake  and  decree  the  payment  of  interest  that  was  overdue 

in  the  judgment  entered.     Gump's  Appeal,  65  Pa,,  476. 

LV.  Neglect  to  index,  i.  A  judgment  is  a  lien  from 
the  date  of  its  entry,  though  no  liquidation  of  damages  be  filed- 
If  the  prothonotary  made  a  mistake  in  the  date  in  his  judg- 
ment index,  his  error  was  no  fault  of  the  plaintiffs.  Bryan  vs. 
Eaton,  4  W.  N.,  493.  2.  There  is  no  such  book  either  created 
by  law  or  maintained  by  practice  as  the  judgment  index  in  any 
other  court  than  the  common  pleas.     Holman's  Appeal,  106 

Pa.,  507. 

LVI.  Neglect  to  issue  scire  facias.  A  scire  facias  ^Vk 
a  judgment  is  necessary  to  secure  a  new  or  continue  the  old 
lien  upon  land  of  the  debtor.  It  may  be  brought  on  a  judg- 
ment after  an  execution  issued.     Stewart  vs.  Peterson,  63  Pa., 

230. 

LVII.  Neglect  to  mark  satisfied,  i.  It  is  the  duty 
of  a  prothonotary  to  enter  satisfaction  on  the  judgment  index 
when  a  return  to  a  writ  shows  that  the  money  was  made^ 
Bratton  vs.  Leyrer,  3  Northampton  Co.,  373.  Crowtkamel  ws. 
Silberman,  i  W.  N.,  131.  Schnitzler  vs.  Hammill,  Idem, 
131.  2.  It  is  the  duty  of  the  prothonotary  to  attest  the  satis- 
faction of  judgments  entered  in  his  court,  but  he  cannot  be 
required  to  note  the  satisfaction  on  the  *judgment  index. 
Mclntirevs,  Irwin,  i  Delaware  Co.,  312.  15  Lancaster  Bar, 
43.  3.  A  rule  to  show  cause  why  a  judgment  should  not  be 
marked  satisfied  is  improper.  The  court  had  no  power  to 
strike  summarily  from  the  record  a  judgment  regularly  entered. 
Whitney  vs.  Chandler,  2  Schuylkill  Record,  270.  i  Luzerne 
Register,  225. 

LVIII.  Neglect  to  mark  to  use  on  record.  As  against 
a  subsequent  purchaser  of  a  judgment  for  valuable  consideration 
without  notice,  the  omission  of  the  original  assignee  of  the  judg- 
ment to  have  it  marked  to  his  use  on  the  record  would  have  post- 
poned him.  The  non-production  and  delivery  of  the  note  by 
the  assignor  at  the  time  of  the  second  assignment,  would  not 
avail  to  show  notice  of  the  prior  assignment.    But  where  the 
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assignment  was  mere  collateral  security  for  a  prior  indebtedness^ 
this  would  not  invest  such  assignee  with  the  rights  or  equity 
of  a  purchaser  for  value.     Pratt  s  Appeal^  jj  Pa.,  381. 

LIX.  Neglect  to  move  to  strike  off.  Where  a  judg- 
ment of  nan-pros  for  want  of  a  declaration  has  been  regularly 
taken,  and  the  plaintiff  has  reason  for  taking  it  off,  but  without 
excuse  delays  for  a  period  of  four  months  after  being  apprised 
of  its  existence,  before  moving  to  take  off  the  default,  the  court 
will  not  interfere.     Earley  vs.  Pleasant  Valley^  i  Kulp,  214. 

LX.  Neglect  to  notice  assignment.  Where  a  defend- 
ant in  a  judgment  has  notice  of  the  assignment  of  it  to  a  third 
person,  payment  to  the  original  plaintiff  will  not  protect  him 
against  the  claim  of  the  assignee.  Guthrie  vs.  Bank,  3  Pitts- 
burg Journal,  228. 

LXI.  Neglect  to  open.  i.  If,  in  the  testimony  taken 
on  a  rule  to  open  the  judgment,  the  court  would  set  aside  a 
verdict  for  the  defendant,  the  court  will  refuse  to  open.  There 
must  be  more  than  oath  against  oath.  Ackertnan  vs.  Condrock, 
6  Kulp,  226.  Salsberg  vs.  Mack,  Idem,  337.  2.  An  applica- 
tion to  open  a  judgment  entered  upon  a  warrant  of  attorney 
or  judgment  note  is  an  equitable  proceeding,  addressed  to  the 
discretion  of  the  court.  Upon  appeal,  the  supreme  court  will 
see  only  that  the  discretion  has  been  properly  exercised.  Apple- 
bee's  Appeal,  126  Pa,,  385.  3.  The  opening  of  a  judgment  is 
not  the  subject  of  review.  Under  no  circumstances  can 
junior  judgment  creditors  have  any  standing  in  court  in  their 
own  names  to  open  a  judgment  against  their  debtor,  and  be 
let  into  a  defence  on  the  merits.  They  can  attach  a  judg- 
ment against  their  creditor  collaterally  for  fraud,  and  that  only 
by  an  issue  to  try  the  question.  Campbell  vs,  Sloan,  62  Pa.,  48 1. 
4.  The  court  of  common  pleas  has  no  power  to  open  a 
judgment  entered  on  a  transcript  of  a  judgment  of  a  justice 
of  the  peace,  filed  in  such  court  as  a  lien.  Cockley  vs.  Rehr, 
2  Pa.  Dist.,  331.  Laco  h  vs.  White,  19  Pa.,  495.  Moran  vs. 
Stewart,  i,  W.  N.,  159.  5.  The  refusal  of  the  court  below  to 
open  a  judgment  taken  for  the  amount  admitted  to  be  due  in 
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upon  the  merits.  Green  vs.  Plaitsburg,  13  Pa.  County,  335. 
3  Lackawanna  Jurist,  63.  15.  Judgments  by  default  are 
to  be  opened  when  defendant  comes  in  with  reasonable 
promptness,  and  shows  an  excuse  for  his  default  and  a 
valid  defence  to  plaintiff's  demand.  Hinton  vs.  Hart,  i 
Woodward's  Decisions,  97.  Hildebrand  vs.  Eckman,  14 
Lancaster  Bar,  72.  16.  The  opening  of  a  judgment  is  an 
equitable  proceeding  within  the  discretion  of  the  court,  and  the 
supreme  court,  on  appeal,  will  reverse  only  if  it  appear  that 
this  discretion  was  not  properly  exercised.  Hunter  vs.  Mahoney, 
148  Pa.  232.  17.  The  exercise  of  the  power  to  open  a  judg- 
ment, as  well  as  the  power  to  impose  terms,  is  discretionary 
with  the  lower  and  is  not  renewable  by  the  supreme  court. 
Huston  Ins.  Co,  vs.  Beale,  1 1 o  Pa. ,321.  1 8.  On  an  application 
to  open  a  judgment,  it  is  proper  for  the  court  to  weigh  the 
evidence  and  decide  according  to  the  preponderance  thereof^ 
and  the  supreme  court  will  not  reverse  for  the  exercise  of  a 
sound  discretion.  The  judge  to  whom  the  application  is  made 
acts  as  a  chancellor.  He  may  not  act,  unless  there  is  more 
than  an  oath  against  oath.  If  he  doubts  the  credibility  of 
witnesses,  a  prudent  course  would  be  to  suggest  the  aid  of  a 
jury.  Jenkintown  Bank's  Appeal,  124  Pa.j  345.  19.  The 
refusal  of  the  court  below  to  open  a  judgment  is  not  a  subject 
of  error,  where  the  decision  depends  upon  extrinsic  facts,  which 
must  be  determined  on  the  evidence.  In  such  case,  there  is 
no  bill  of  exceptions  to  bring  up  the  evidence.  Jones  vs.  Dil- 
worth,  63  Pa.,  44.7.  20.  An  application  to  open  a  judgment 
is  an  equitable  proceeding  addressed  to  the  discretion  of  the 
court.  On  appeal,  the  supreme  court  will  only  determine 
whether  the  discretion  was  properly  exercised.  Kelber  vs.  Plow 
Co,,  146  Pa.,  485.  21.  No  court  has  power  to  strike  off  or 
vacate  a  judgment  which  is  regular  on  its  face.  But  every 
court  has  power  to  open  the  judgment  in  order  to  give  the 
parties  a  hearing  or  trial.  In  the  case  of  judgments  by  con- 
fession or  default,  there  is  no  limit  of  time  to  the  exercise  of  this 
power,  but  in  the  case  of  judgments  entered  adversely  after 
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a  hearing  or  trial,  it  must  be  done  before  the  end  of  the  term  at 
which  they  are  entered.  The  discretion  exercised  in  opening  a 
judgment  is  not  subject  to  review.  Kingvs.  Brooks^  72  Pa,,  364. 
22.  A  motion  to  open  judgment  entered  on  a  warrant  of  attor- 
ney is  an  appeal  to  the  equitable  powers  of  the  court,  and  on 
appeal  under  the  act  of  April  4,  1877,  the  question  is  whether 
the  court  rightfully  exercised  its  discretion  upon  the  evidence. 
Kneedler's  Appeal^  92  Pa«,  428.  23.  The  same  strictness  of 
practice  is  not  held  in  opening  a  judgment  by  default,  as  in 
the  case  of  a  judgment  upon  confession.  Where,  through 
inadvertence  of  counsel  in  entering  an  appearance,  a  judgment 
by  default  has  been  entered,  it  will  be  opened  if  a  pritnafacU 
defence  be  shown.  Knittle  vs.  Compton,  4  C.  P.  Reporter,  1 17. 
Scranton  vs.  Cooper^  Idem^  103.  24.  The  opening  of  a  judg- 
ment is  a  matter  in  the  sound  discretion  of  the  court, 
and  is  usually  not  reviewable  in  the  supreme  court  by  appeal 
or  by  writ  of  error.  Lyon  vs.  Phillips,  106  Pa,,  65.  Put7iey\s, 
Collins,  3  Grant,  72.  Wemefs  Appeal,  91  Pa.,  319.  25.  The 
opening  of  a  judgment  is  a  matter  of  discretion,  and  generally 
cannot  be  reviewed  on  a  writ  of  error,  unless  where  the 
opening  of  a  judgment  in  the  particular  case  is  an  excess 
of  power.  The  refusal  to  open  a  judgment  is  simply 
to  do  nothing,  and  is  not  a  transgression  of  power. 
McClellandws,  Pomeroy,  75  Pa.,  412.  26.  A  judgement  should 
not  be  opened,  unless  overcome  by  testimony  which,  if  believed, 
would  move  a  chancellor  to  decree  that  a  note  on  which  a  judg- 
ment is  entered,  is  void  because  of  fraud  or  mistake.  Mangan 
vs.  McHale,  2  Pa.  Dist.,  73.  27.  An  application  to  open  a 
judgment  will  be  refused  when  the  like  petition  has  been  pre- 
viously heard  and  disposed  of.  Miller  vs.  Schenck,  28  Pitts- 
burg Journal,  207.  28.  Wherever  there  appears  to  be 
facts  in  dispute  upon  which  a  jury  ought  to  pass,  a  judgment 
entered  on  warrant  of  attorney  on  application  will  be  opened. 
Mullen  vs.  Mageoch,  14  W.  N.,  127.  29.  Long  delay  in 
petitioning  the  court  to  open  a  judgment  is  a  very  strong  cir- 
cumstance against  the  petitioner,  calling  for  clear  proof  on  his 
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part.     A  judgment  voluntarily  confessed  will  not  be  opened 
in  the  absence  of  strong  evidence  of  fraud,  accident  or  mis- 
take incident  to  its  execution.      Nace  vs.    Cole^   3    North- 
ampton   Co.,   yy,       Woodring    vs.     Woodringy    Idem,     185. 
30.  The  opening  of  a  judgment  to  let  a  defendant  into  a  defence 
is  not  a  final  judgment,  and  a  writ  of  error  therefore  will  not 
lie.     Peoples'  Ins,  Co,  vs.  Harts/tome,  84  Pa.,  455.     31.  On  a 
motion  to  open  a  judgment,  where,  upon  all  the  testimony,  the 
court  would  not  be  justified,  in  its  discretion,  in  sustaining  a 
verdict  for  the  defendant,  the  issue  should  be  refused.    Ply- 
mouth  Building  Ass'n.  vs.  Rood,  2  Kulp,  246.     12  Luzerne 
Register,  9.     32.  A  judgment  will  not  be  opened  upon  the 
testimony  of  the  defendant  alone,  where  his  allegations  are 
denied  by  the  plaintiff,  who  is  corroborated  by  other  evidence. 
Reger  ws.  Williams,  %  Montgomery  Co.,  87.    Hoarws,  Weaver^ 
12  Lancaster  Bar,  144.     33.  The  refusal  of  a  court  to  open 
a  judgment  is  not  assignable  for  error.     The  opinion  of  the^ 
court  refusing  to  open  a  judgment  is  not  part  of  the  record. 
Ringwcdt  vs.  Brindle,  59  Pa.,  57.    34.  The  fact  that  usurious 
interest  has  been  placed  upon  a  judgment  note  after  the  entry 
of  judgment  thereon,  does  not  necessitate  the  opening  of  the 
judgment  in   order  to  afford  relief  to  the  defendant.     The 
payment  amounts  to  an  equitable  payment  on  the  judgment 
to  the  amount  of  the  excess  of  interest.     Sfiafer^s  Appeal,  99 
Pa.,  246.    35.  A  judgment  confessed  should  be  opened  upon 
evidence   that   the    note  was   void,    or   should    be   reformed 
because  of  fraud  or  forgery.     Silberman  vs.  Shulausky,  16  Pa. 
County,  131.     36.  The  court  has  no  power  to  open  or  set 
aside  a  judgment,  entered  on  the  transcript  of  a  justice  of  the 
peace,  unless  the  transcript  itself  shows  the  judgment  to  be 
void;  but  the  court  may  stay  execution.     Singer  vs.  Marrfg, 
Co,,    2    Pa.    County,    578.       Smith  vs.    Gosline,   Idem,    15. 
27 -  Mere  delay  in  presenting  a  petition  to  open  a  judgment  is 
not  ground  for  refusing  the  petition,  where  the  objections  to 
the  judgment  are  meritorious,  and  the  rights  of  third  parties 
are  not  affected.  Stechel  vs.  Steyer,  i   Northampton  Co.,  363. 
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38.  The  common  pleas  court  has  no  power  to  o[>en  judgment  on 
atranscript  which  has  bnly  the  effect  of  a  lien.  For  all  purposes, 
except  lien,  the  judgment  still  remains  before  the  magistrate. 
Wheeler  &  Wilson  Co.  vs.  Moore,  1 2  Phila.,  429.  7  Luzerae 
Register,  233.  Bradley  vs.  Ward,  Idem,  248.  Contra,  Teckner 
vs.Karpeles,Z  /at;«,  233.  39.  It  seems,  that  where  the  defend- 
ant has  been  served,  and  the  writ  irregularly  returned  and  judg- 
ment taken  by  default,  and  the  defendant  does  not  apply 
for  nearly  a  year  to  have  it  opened,  the  court  will  not 
open  the  judgment.  White  vs.  Guthrie,  2  Pa.  County,  7. 
40,  Writs  of  error  do  not  usually  lie  to  the  refusal  of  the 
lower  courts  to  open  judgments  obtained  for  want  of  an  affi- 
davit of  defence.  The  discretion  of  such  courts  in  these 
matters  is  not  often  questioned  in  the  appellate  court.  WMU 
vs.  Leeds,  51  Pa.,  189.  41.  Opening  a  judgment  in  a  court 
of  law  is  always  ex  gratia.  Restraining  a  plaintiif  from  pro- 
ceeding upon  it,  if  the  defendant  has  an  equitable  defence  and 
has  not  been  guilty  of  laches,  is  demandable  of  right.  Wistar 
vs.  McManes,  54  Pa.,  327.  42.  A  judgment  which  was  con- 
fessed voluntarily  will  not  be  opened  in  the  absence  of  evidence 
of  fraud,  accident  or  mistake.  Woodring  vs.  Woodring,  I  Pa. 
Dtst.,739.  43.  The  court  should  not  open  a  judgment  bycon- 
fession  on  the  ground  of  mistake  in  the  amount,  unless  the 
testimony   of  the   petitioner  is   clear,     Tinckum's  Appeal,  j 

TO'-.i —    -o       W7. '- .^^/^a/.  Idem,  410.     44.  Relief  will 

"rom  a  judgment  which  was  peraiitted 
the  defendant's  negligent  ignorance 
Chester,  i  Chester  Co.,  125. 
PRESS.  Where  a  judgment,  opened 
efence,  is  not  brought  to  trial  within 
;  defendant's  real  estate  has  been  sold 
oney  is  in  court  for  distribution,  the 
next  judgment  creditor  to  appear  as 
jlaintifF  to   trial.     Pricker's  Apped, 

)     PROSECUTE    SCIRE     FACIAS.      SuiOg 
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out  a  scire  facias  will  continue  the  lien  of  a  judgment  for  five 
years  if  duly  prosecuted,  but  if  a  judgment  be  not  obtained 
until  more  than  five  years  after  issuing  the  scire  facias,  the 
lien  of  the  original  judgment  is  gone.  Hershey  vs.  Shenk^ 
58  Pa.,  382. 

LXIV.  Neglect  to  protect  assignee.  An  assignee 
of  a  judgment  takes  it  subject  to  all  the  defences  of  the 
defendant  against  the  plaintiff,  but  not  subject  to  the  secret 
equities  of  third  parties.  Barker's  Estate,  i  Lancaster 
Review,  313. 

LXV.  Neglect  to  record,  i.  A  judgment  entered 
on  the  judgment  index,  but  not  in  the  appearance  docket,  may^ 
in  the  discretion  of  the  court,  be  ordered  to  be  entered  nunc 
pro  tunc.  City  vs.  Gault,  8  W.  N.,  14.  2.  Where  the  pro- 
thonotary  has  omitted  to  record  a  judgment  on  the  appear- 
ance docket,  the  court  may  direct  it  to  be  entered  nunc  pro  tunc 
fourteen    years   afterwards.       Herring    vs.     Philadelphia,    I 

Walker,  4. 

LXVI.  Neglect  to  remove  record.  After  a  judg- 
ment  has  been  removed  to  the  supreme  court,  by  writ  of  error,, 
and  there  reversed,  no  further  proceedings  can  be  had  in  the 
court  below,  until  the  record  is  actually  returned  thither,  for, 
until  then,  the  case  is  not  properly  before  it.  Cox  vs.  Henry ^ 
36  Pa-,  445. 

LXVII.  Neglect  to  render.  A  mandamus  from  a 
higher  to  a  lower  court  will  lie  to  compel  the  performance  of 
a  duty,  as  when  a  judge  unreasonably  delays  to  give  judg- 
ment in  a  case  ;  it  will  only  require  him  to  act.  Comm.  vs. 
McLaughlin,  4  Montgomery  Co.,  95. 

LXVIII.  Neglect  to  revive.  i.  After  the  lapse  of  five 
years  from  the  rendition  of  the  original  judgment,  lands  which 
were  originally  bound  by  its  lien  are  discharged.  A  scire  facias,, 
which  does  not  properly  recite  the  original  judgment,  will  not 
continue  its  lien,  even  if  subsequently  the  court  permit  it  to  be 
amended.  Arrison  vs.  Comm.,  i  W.,  374.  2.  The  lien  of  a 
judgment,  though  not  revived  by  scire  facias  within  five  years^ 
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continues  against  the  lands  of  a  debtor  in  the  hands  of  his  heirs 
or  devisees,  and  is  entitled  to  priority  over  the  general  creditors 
of  the  debtor,  who  had  not  obtained  judgments  against  him  in 
his  lifetime.  The  act  of  1798  restrained  the  lien  of  a  judgment 
to  a  period  of  five  years,  but  only  in  favor  of  purchasers  from 
the  debtor,  and  judgment  creditors  in  his  lifetime  ;  it  left  it 
without  limit  to  everyone  else.  Aurand's  Appeal^  34  Pa.,  151. 
3.  A  judgment  not  revived  within  five  years  from  its  date, 
ceases  to  be  a  lien  upon  real  estate,  as  well  against  subsequent 
judgment  creditors,  as  against  subsequent  purchasers.  Bank  vs. 
FitzsimonSy  3  B.,  342.  4.  A  J«>r/^irtiw  to  revive  the  judgment 
of  a  justice  of  the  peace,  a  transcript  of  which  has  been  filed  in 
court,  must  be  issued  by  the  court,  and  not  by  the  justice. 
Brannan  vs.  Kelley,  8  S.  &  R.,  479.  5.  While  the  lien  of 
judgments  are  limited  to  five  years  in  favor  of  purchasers  and 
subsequent  lien  creditors,  they  continue  indefinitely  as  against 
the  defendant.  Brown's  Appeal,  27  Pittsbtirg  Journal,  122. 
6.  A  scire  facias  to  revive  a  judgment  after  the  death  of  the 
defendant,  must  be  sued  against  his  executors  or  administra- 
tors ;  they  must  be  made  parties.  If  sued  only  against  the 
heirs  in  possession,  it  is  erroneous.  Brown  vs.  Webb,  i  W., 
411.  7.  The  lien  of  a  judgment  in  favor  of  the  common- 
wealth is  not  lost  by  lapse  of  time.  Execution  may  issue  at 
any  time  without  discire  facias  being  previously  sued  out.  Conm. 
vs.  Baldwin,  i  W.,  54.  8.  A  judgment  obtained  against  a 
decedent  in  his  lifetime,  the  lien  of  which  has  expired  by  failure 
to  revive,  is  sufficient  evidence  of  a  claim,  in  the  distribution  of  a 
fund  which  belongs  to  his  estate.  Esterlfs  Appeal,  109  Pa.,  222. 
9.  The  lien  of  a  judgment  against  a  debtor's  real  estate  cannot 
be  continued  after  five  years,  without  a  revival,  by  virtue 
of  his  assignment  for  creditors.  Ferrance's  Appeal,  107  Pa.,  180. 
ID.  Under  the  act  of  March  26,  1827,  the  lien  upon  real 
estate  of  a  judgment  lasts  but  five  years,  unless  a  writ  oi scire 
facias  be  issued  within  that  time  ;  and  this  too,  nothwithstand- 
ing  any  execution  issued,  term  of  credit,  stay,  or  any  other 
condition  or  contingency  attached  to  the  judgment    FulUnis 
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Estate,  51  Pa.,  208.  II.  A  judgment  against  the  estate  of  a 
decedent,  obtained  after  his  death,  will  lose  its  lien  by  lapse 
of  time  and  a  want  of  due  diligence  in  its  prosecution. 
Gree7tough\s,  Patton,  7  W.,  336.  12.  Where  a  judgment  is 
assigned  to  a  party  as  collateral  for  money  loaned,  and  the 
creditor  neglects  to  revive  the  lien,  whereby  the  judgment 
became  valueless,  which  before  was  good  for  its  face,  the 
lender  of  the  money  is  liable  to  the  borrower  on  the  ground 
of  negligence.  When  the  collateral  is  lost  by  the  insolvency 
of  the  debtor  in  it,  through  the  supine  negligence  of  the  cred- 
itor, he  must  account  for  the  loss  to  his  own  debtor.  Hanna  vs. 
Holton,  yS  Pa.,  334.  13.  To  continue  the  lien  of  a  judgment 
after  five  years,  a  scire  facias  must  have  been  sued  out  within 
that  period.  Hock's  Appeal,  i  Pittsburg,  325.  14.  The  act 
of  June  16,  1836,  limits  the  lien  of  a  judgment  to  five  years, 
unless  it  is  revived  by  scire  fcuias,  in  which  case  the  lien  shall 
continue  in  like  manner  for  another  period  of  five  years.  In 
a  judgment  in  personam^  the  debt  may  survive  where  the  lien 
is  gone.  Hunter  vs.  Lanning,  76  Pa.,  25.  15.  Where  an 
execution  has  been  issued  within  a  year  and  a  day  after  final 
judgment,  a  second  execution  may  be  issued  at  any  time 
thereafter  without  revival.  Hazzard  vs.  Miller,  2  Woodward's 
Decisions,  35.  16.  The  lien  of  a  judgment  obtained  against 
an  administrator  is  discharged,  as  against  the  heirs,  by  the 
lapse  of  five  years,  without  proceedings  to  make  them  parties, 
although  they  were  never  in  actual  possession  of  the  property. 
Kessler's  Appeal,  32  Pa.,  390.  17.  Where  a  scire  facias  issM^d 
to  revive  a  judgment  within  five  years  from  the  entry  of  the 
judgment,  the  lien  thereof  continues  for  five  years  from  the 
issue  of  the  scire  facias,  although  no  service  was  had 
on  either  the  defendant  or  terre  tenant.  Lichty  vs.  Hoch- 
steller,  91  Pa.,  444.  18.  A  judgment  after  five  years 
loses  its  lien  on  real  estate  only  as  against  other  lien 
creditors  or  purchasers ;  as  respects  the  defendant,  its  lien 
continues  as  before.  McCahan  vs.  Elliott,  103  Pa.,  634. 
19.  The  mere  issuing  of  ^  scire  facias  under  the  acts  of  April 
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4,  1798,  and  of  March  26,  1827,  within  five  years  after  the 
entry  of  a  judgment,  continues  the  lien  thereof  for  a  period 
of  five  years  from  the  time  the  lien  of  the  former  judgment 
would  expire.  This  rule  applies  as  well  to  a  terre  tenant  as  to 
the  defendant  in  the  judgment.  Meinweiser  vs.  Hains,  no 
Pa.,  472.  20.  A  judgment  originally  obtained  against  the 
personal  representatives  of  a  decedent  will  continue  to  be  a  lien 
on  the  estate  for  seven  years  ;  if  revived  by  scire  facias  within 
that  period,  the  lien  will  be  continued  for  five  years.  Pennvs, 
Hamilton,  2  W.,  53.  21.  In  a  defence  to  a  scire  facias  to 
revive  a  judgment,  the  plaintiff  must  either  deny  the  existence 
of  the  judgment  on  which  the  scire  facias  issued,  or  show  pay- 
ment or  some  equitable  defence,  which  has  arisen  subsequent 
to  its  rendition.  It  is  well  settled,  that  the  merits  of  the  judg- 
ment on  which  the  scire  facias  issued  cannot  be  inquired  into. 
Pittsburg  R,  R.  vs.  Mars/tall,  85  Pa.,  190.  22.  A  vendor 
entered  a  judgment  against  his  vendee,  showing  upon  the 
record  that  it  was  for  purchase  money ;  another  judgment  was 
afterwards  entered  against  the  vendee.  The  vendor's  j  udgment 
was  not  revived  until  more  than  five  years  after  its  entry. 
Held,  that  the  second  judgment  became  the  prior  lien.  Ruth's 
Appeal,  54  Pa.,  173.  23.  In  Pennsylvania,  a  judgment  not 
revived  within  five  years  ceases  to  be  a  lien  upon  real  estate, 
not  only  as  to  subsequent  judgment  creditors,  but  also  as  to 
subsequent  purchasers.  A  judgment  binds  both  the  legal  and 
equitable  estate  of  the  defendant  in  lands.  Schock  vs.  Banks, 
20  Pittsburg  Journal,  291.  i  Foster,  198.  24.  The  mere 
suing  out  of  a  writ  of  scire  facias  is  effectual  to  continue 
the  lien  of  a  judgment  for  five  years,  provided  it  be  duly  prose- 
cuted, but  the  plaintiff  has  five  years  within  which  to  prosecute 
it  and  recover  his  judgment  of  revival.  Silverthorn  vs.  Toivn- 
send,  37  Pa.,  263.  25.  The  act  of  April  4,  1798,  limits  the 
lien  of  judgments  to  five  years  only  against  pui chasers  and 
lien  creditors.  The  lien  against  the  defendant  and  volunteers 
is  indefinite  in  duration.  Trego's  Estate,  i  Chester  Co.,  I2; 
of  Jackson's    Estate,    Idem.,    309.      26.   The    presumption 
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payment  of  a  judgment,  which  arises  after  twenty  years,  if 
unrebutted,  is  conclusive.  Whelen  vs.  Phillips ^  26  W.  N.,  363. 
27.  After-acquired  lands  are  not  bound  by  a  judgment  previ- 
ously entered.  But  an  execution  issued  upon  such  judgment 
and  levied  upon  the  lands,  is  a  lien  thereon.  Wilson's  Appeal^ 
90  Pa.,  374. 

LXIX.  Neglect  to  satisfy,  i.  The  act  of  April  13, 
1791,  makes  it  the  duty  of  the  party  who  has  received  satis- 
faction of  a  judgment,  within  eighty  days  after  request,  to  enter 
satisfaction  in  the  office  of  the  prothonotary.  The  measure 
of  damages  for  neglecting  this  duty  is  limited  to  a  sum  not  to 
exceed  one-half  of  the  debt.  Allen  vs.  Conrad,  51  Pa.,  487. 
2.  The  act  of  April  13,  1 791,  affords  a  remedy  by  action  for 
a  penalty  against  a  judgment  creditor  who  has  been  paid  but 
refuses,  after  demand,  to  enter  satisfaction.  Atkinson  vs.  Har- 
rison, 153  Pa.,  475.  3.  The  rule  is  well  settled  that,  after  a 
lapse  of  twenty  years,  a  judgment  is  presumed  to  be  satisfied, 
unless  there  are  circumstances  to  account  for  the  delay.  So 
in  the  case  of  bond,  mortgage  or  recognizance.  Biddle  vs. 
Bank,  109  Pa.,  355.  4.  The  power  conferred  upon  the  court, 
under  the  act  of  March  14,  1876,  to  decree  the  entry  of  satis- 
faction of  a  judgment,  upon  due  proof  that  the  same  has  been 
fully  paid,  is  summary  in  its  character  and  must  be  limited  to 
the  express  language  of  the  act.  Felt  vs.  Cook,  95  Pa.,  247. 
5.  The  act  of  March  14,  1876,  provides,  that  upon  application 
by  the  defendant  to  a  judgment,  or  his  legal  representative, 
or  other  person  interested  therein,  setting  forth  that  the  same 
has  been  paid  in  full  with  costs,  the  court  may  direct  the  pro- 
thonotary satisfied  of  record.  Heidelbaugh  vs.  Thomas,  10 
W.  N.,  141.  II  Lancaster  Bar,  49.  6.  In  order  to  maintain 
an  action  to  recover  the  penalty  provided  by  the  act  of  April 
13,  1 79 1,  for  refusal  or  neglect  by  the  plaintiff  to  satisfy  the 
same  of  record  after  payment  thereof,  within  eighty  days  after 
request  so  to  do,  it  must  be  shown  that  the  plaintiff  in  such  judg- 
ment was  personally  requested  to  satisfy  the  same.  A  request 
made  to  the  attorney  at  law  is  insufficient.  Marston  vs.  Try  on,  108 
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Pa.,  270.  17  Phila.,  245.  7.  Under  the  act  of  March  14, 
1876,  the  court,  in  which  any  judgment  has  been  entered, 
on  the  sworn  application  of  the  defendant,  alleging  that 
the  judgment  has  been  paid  in  full,  with  all  the  costs, 
may  grant  a  rule  on  the  plaintiff  to  show  cause  why  the 
judgment  should  not  be  n'^rked  satisfied  of  record.  On 
the  hearing  of  the  rule,  the  court  may  direct  the  prothon- 
otary  to  mark  the  judgment  satisfied,  the  plaintiff  to  pay 
all  costs  incurred.  The  court  has  no  power  to  apply 
cross-demands,  or  set  off  judgments,  or  to  investigate  original 
equities  in  this  proceeding  ;  but  the  affidavit  must  set  out  actual 
payment  in  full.  Melan  v%.  Smith,  134  Pa.,  654.  8.  The 
court  has  power  to  order  the  satisfaction  of  a  judgment  only 
when  fully  satisfied  that  it  has  been  paid.  Morgan  vs.  Klitsch^ 
3  Kulp,  15.  9.  A  common  law  action  does  not  lie  to  recover 
damages  for  a  failure  to  enter  satisfaction  of  a  judgment  after 
payment  The  provisions  of  the  act  of  April  13,  T791,  pro- 
vide a  penalty  and  regulate  the  remedy.  Ober/wltzervs,  Huns- 
berger,  4  Montgomery  Co.,  129.  i  Monaghan,  543. 
10.  Upon  the  payment  in  full  of  a  judgment  debt,  the 
parties  may  agree  that  the  judgment  shall  not  be  satisfied 
of  record,  but  may  remain  a  ssecurity  for  another  loan  made 
or  to  be  made  by  the  holder  of  the  judgment  to  the 
defendant  therein.  No  one  but  a  lien  creditor  whose  rights 
would  be  affected  can  complain  at  such  an  agreement.  Peirce 
vs.  Black,  IDS  Pa.,  342.  11.  Under  the  act  of  March  27, 
1865,  any  court  of  record  may  direct  satisfaction  to  be  entered 
on  judgments,  if  it  shall  appear  of  record  that  they  have  been 
fully  paid  by  virtue  of  an  execution.  The  satisfaction  of  a 
judgment  is  properly  the  act  of  the  plaintiff,  and  if  the  judg- 
ment has  been  paid,  he  may  be  compelled  to  enter  satis&ction 
thereof,  under  the  act  of  April  13,  1791.  Otherwise,  the  court 
has  no  power  to  direct  a  judgment  to  be  marked  satisfied,  nor 
has  it  the  power  summarily  to  strike  off  or  vacate  a  judgment 
that  has  been  regularly  entered.  Reynolds  vs.  Barnes,  76  Pa., 
429.     12.  In  an  application  to  the  court  to  have  a  judgment 
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marked  satisfied,  under  the  act  of  March  14, 1876,  it  is  essen- 
tial to  aver  that  actual  payment  of  the  judgment  has  been  made 
in  full.  An  allegation  of  set-ofF  to  the  full  amount  of  the 
judgment  will  not  suffice.  Riddle's  Appeal^  104  Pa.,  171. 
Salsbergvs.  Bartikoski,  6  Kulp,  235.  13.  The  act  of  March 
14,  1876,  does  not  empower  the  court  to  direct  the  entry  of 
satisfaction  for  the  amount  paid  on  account  of  judgment.  Unruk 
vs.  Langstreth,  6  Montgomery  Co.,  33. 

LXX.  Neglect  to  set  aside.  i.  To  set  aside  a 
judgment  by  confession  in  a  bond  for  fraud,  the  evidence 
thereof  must  be  clear,  precise  and  indubitable.  Markle  vs. 
FichteVy  7  Kulp,  549.  2.  Setting  aside  a  judgment  is  a  matter 
of  sound  discretion  on  the  facts,  and  the  refusal  is  not  the 
subject  writ  of  a  of  error.  The  court  will  strike  off  a  judg- 
ment entered  on  a  warrant  of  attorney  which  is  improperly 
drawn.     Sweesey  vs.  Kitchen ^  80  Pa.,  162. 

LXXI.  Neglect  TO  strike  off.  i.  A  court  has  no 
power  to  strike  off  a  judgment  regular  on  its  face.  The 
opening  of  such  judgment  is  discretionary  and  cannot  be 
reviewed.  The  lien  of  the  judgment  on  real  estate  is  not  thereby 
disturbed,  and  even  if  there  should  be  an  outstanding  fieri 
facicLSy  and  a  levy  under  it  on  personalty,  the  court  may 
impose  such  terms  as  will  preserve  the  lien  of  the  execution, 
or  substitute  security  in  the  place  of  it.  Breden  vs.  Gillilandy 
67  Pa.,  34.  2.  As  a  general  rule,  the  court  will  not  strike 
off  a  judgment  regular  upon  its  face,  but  it  may  do  so  where 
the  judgment  has  been  entered  wholly  without  authority, 
Bryn  Mawr  Bank  vs.  James,  152  Pa.,  364.  3.  While  the 
court  will,  on  motion  of  the  defendant  in  a  voidable  judgment^ 
if  guilty  of  no  laches,  strike  the  same  from  the  record,  it  will 
not  do  so  where  such  voidable  judgment  has  been  duly 
revived.  Harper  vs.  Bliss,  115  Pa.,  594-  4.  The  court  will 
not  strike  off  a  judgment  where  there  has  been  laches  in  mak- 
ing the  application.  Howe  Sewing  Machine  Co.  vs.  Larimer,, 
5  Pa.  County,  660.  5.  A  motion  to  set  aside  or  strike  off  a 
judgment  must  be  on  the  ground  of  irregularity  appearing  oa 
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the  face  of  the  record  ;  a  motion  to  open  it  is  an  appeal  to  the 
equitable  power  of  the  court,  to  let  the  defendant  into  a 
defence.  O'Hara  vs.  Baum,  82  Pa.,  416.  6.  All  judgments 
are  under  the  control  of  the  court  which  pronounced  them  dur- 
ing the  term  at  which  they  are  rendered.  After  the  term, 
however,  if  the  judgments  has  been  regularly  obtained,  the 
power  of  the  court  to  vacate  or  strike  off,  as  a  general  rule 
<:eases,  unless  the  parties  agree  to  such  action.  Philadelphia 
vs.  Coulston,  21  W.  N.,  71.  7.  The  supreme  court  will  not 
review  the  action  of  a  lower  court  in  refusing  to  set  aside  an 
^execution  and  strike  off  a  judgment,  unless  the  judgment  shows 
that  the  judgment  was  irregular  or  void.  Robison  vs.  Trench, 
22  W.  N.,  143.  8.  The  court  will  not  strike  off  a  judgment 
-entered  on  the  transcript  of  a  justice  of  the  peace,  for  matters 
not  appearing  on  the  face  of  the  transcript.  Seybert  vs.  Owens^ 
14  Luzerne  Register,  459.  9.  A  motion  to  set  aside  or 
strike  off  a  judgment  must  be  upon  the  ground  of  invalidity 
appearing  on  the  face  of  the  record.  Spahr  vs.  Hess,  9  Mont- 
gomery Co.,  192. 

LXXII.  Neglect  to  sustain.  A  judgment  or  decree 
procured  through  the  fraud  and  collusion  of  the  parties  to  it, 
for  the  purpose  of  defrauding  a  third  perspn,  may  be  attacked 
by  such  person  in  a  collateral  proceeding.  A  party  to  the 
judgment,  however,  who  alleges  it  was  obtained  from  him  by 
fraud,  may  assail  it  directly,  by  appeal  from  or  motion  to  open 
it«  but  he  cannot  impeach  it  collaterally,  in  an  action  to  recover 
back  money  collected  by  regular  process  issued  upon  it  Ogle 
vs.  Baker,  137  Pa.,  378. 

LXXIII.  Neglect  to  sustain  waiver.  A  waiver  clause 
on  a  junior  judgment,  operates  to  give  the  money  arising  from 
the  sale  of  real  estate  to  a  senior,  and  gives  no  preference  to  the 
one  containing  the  waiver.  Hartman  vs.  Hartman,  18  Pitts- 
burg Journal,  105. 

LXXIV.  Neglect  to  vacate.  Judgment  creditors 
may  attach  a  judgment  collaterally,  when  it  is  a  fraud  upon 
them,  but  not  merely  because  it  was  a  fraud  upon  the  debtor. 
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A  fraudulent  judgment,  like  a  fraudulent  deed,  is  good  against 
all  but  the  interests  intended  to  be  defrauded.  But  they  can- 
not call  upon  the  court  to  vacate  it  on  the  record,  which 
would  annul  it  as  to  the  whole  world.  Thompsons  Appeal^ 
57  Pa.,  175. 

Judgment  Note. 

I.  Neglect  in  endorsement,  i  .  The  endorsement  in  blank 
of  a  note  not  negotiable,  is  not  such  written  evidence  of  a 
promise  to  pay  the  debt  of  another  as  the  statute  requires,  nor 
can  it  be  construed  into  a  parol  contract  of  guaranty.  Wilson 
vs.  Martin,  74  Pa.,  161. 

II.  Neglect  to  read.  i.  A  man  who  signs  a  judgment 
note  without  reading  it,  or  having  it  read  to  him,  is  guilty 
of  supine  negligence.  Mattes  vs.  Mock,  2  York  Record, 
115. 

Jurisdiction. 

I.  Neglect  in  forum  of  action.  An  action  may  be 
maintained  in  this  state  against  a  foreign  corporation,  process 
having  been  served  here,  to  recover  damages  in  an  action  ex 
delicto,  for  negligence  causing  death  in  another  state,  where  a 
statute  of  such  state  is  similar  to  the  Pennsylvania  statute 
authorizing  such  action.     Knight  vs.  R,  /?.,  108  Pa.,  250. 

II.  Neglect  in  service  of  process.  When  a  defendant 
is  not  within  the  jurisdiction,  nor  has  a  residence  there,  and 
<loes  not  voluntarily  appear  to  answer  to  the  suit,  by  himself 
or  his  attorney,  notice  of  the  suit  or  even  process  served  in 
another  jurisdiction  will  have  no  extra-territorial  effect.  Scott 
vs.  Noble,  72  Pa.,  120. 

III.  Neglect  to  limit.  No  sovereignty  can  extend  its 
process  beyond  its  own  territorial  limits,  to  subject  other  per- 
sons or  property  to  its  judicial  decisions.  When  the  courts  of 
a  sister  state  have  jurisdiction,  its  judgments  are  final  and 
conclusive  in  every  other  state.  Reber  vs.  Wright,  68 
Pa.,  471. 

58 
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I.  Neglect  in  communicating  with.  It  is  irregular 
for  the  court  to  send  instructions  to  a  jury  by  a  tipstaff  during 
their  deliberations,  and  in  answer  to  their  request  for  informa- 
tion, the  jury  being  in  their  room  and  not  in  the  presence  of 
the  ccurt.     Earon  vs.  Mackey,  io6  Pa.,  452. 

II.  Neglect  in  drawing,  i.  The  act  of  April  10,. 
1867,  provides  the  mode  of  drawing  the  jury  by  the  jury 
commissioners  and  the  sheriff.  A  deviation  from  the  rule  pre- 
scribed is  a  good  ground  for  a  challenge  of  the  array  in  the 
criminal  court.  Brown  vs.  Comtn,^  73  Pa.,  321.  2.  The 
failure  of  the  sheriff  to  file  his  oath  of  qualification  for  the 
drawing  of  jurors  in  the  proper  office  is  a  serious  irr^ularity^ 
and  may  be  ground  for  quashing  an  indictment.  Comm.  vs. 
Dersckucky  10  Luzerne  Register,  165.  3.  The  absence  of  the 
proper  seals  of  the  sheriff  and  of  each  commissioner  on  the 
jury  box  is  cause  for  quashing  the  array.  Kittanrdng  Ins, 
Co.  vs.  Adams,  no  Pa.,  553.  4.  In  drawing  a  panel  of 
jurors  from  the  wheel,  it  is  indispensable  that  the  sheriff,  who 
is  the  custodian  of  the  key,  shall  be  present.  Comm,  vs. 
Baranowski,  20  Phila.,  433.     Wistarws,  Ollis,  i  W.  K.,  354. 

III.  Neglect  in  personating  juror.  That  one  of  the 
panel  of  jurors  on  the  trial  of  a  cause  was  personated  by  a 
stranger,  is  a  matter  only  to  be  remedied  on  a  motion  for  a 
new  trial.  It  cannot  be  reached  by  a  motion  for  arrest  of 
judgment  or  by  writ  of  error.     Hoar  vs.  Folegal,  i  Peony- 

packer,  208. 

IV.  Neglect  in  recalling.  After  the  court  has  con- 
cluded its  charge  to  the  jury,  and  they  have  retired,  it  is 
entirely  proper  for  the  court  to  recall  them  and  give  any 
instruction  which  has  been  inadvertently  omitted.  Cox  vs. 
Highley,  100  Pa.,  25. 

V.  Neglect  in  selecting,  i.  The  sheriff  and  county 
commissioners  have  no  right  to  make  any  selections  of  jurors^ 
or  to  exclude  a  single  juror,  whose  name  is  drawn  out  of  the 
wheel.  Jury,  In  re,  i  Browne,  21.  Chase  vs.  Comfn.,  2 
W.  N.,  17.     2.  When  an  array  of  jurors  is  quashed  for  any 
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irregularity,  and  the  court  orders  a  new  selection,  it  is  not  a 
compliance  with  the  law  to  select  any  portion  of  those  taken  from 
the  wheel  and  deposit  them  again  therein.  Kelt  vs.  Brillinger^ 
84  Pa.,  276.  3.  By  the  act  of  April  10,  1867,  it  is  made  the 
duty  of  the  jury  commissioners  and  the  law  judges  of  the  dis- 
trict to  meet  at  least  thirty  days  before  the  first  term  of  the 
court  of  common  pleas  in  every  year  and  select  the  jurors  for 
that  year  for  the  several  courts.  The  criminal  procedure  act  of 
March  31,  i860,  provides  that  no  verdict  in  any  criminal  court 
shall  be  set  aside,  nor  any  judgment  be  arrested  or  reversed,  nor 
sentence  delayed  for  any  defect  or  error  in  the  summoning  or 
returning  of  jurors  or  in  drawing  them,  but  a  trial  or  agree- 
ment to  try  on  the  merits,  or  pleading  guilty,  or  the  general 
issue  in  any  case,  shall  be  a  waiver  of  all  error  in  the  drawing, 
summoning  or  returning  of  jurors.  Lynch  vs.  Cotntn,^  yy 
Pa.,  211.     Wistarws,  OUis,  Idem,  291. 

VI.  Neglect  in  submission  of  evidence.  Where  a 
case  is  submitted  to  a  jury  on  clearly  insufficient  evidence,  such 
as  no  court  ought  to  sustain  a  verdict  upon,  the  court  will 
reverse.     Cauffman  vs.  Long^  82  Pa.,  72. 

VII.  Neglect  in  submitting  statements  to.  Allowing 
the  sending  out  with  the  jury  of  documents  and  statements  is 
generally  discretionary'  with  the  court.  A  proper  statement  is 
usually  allowed  to  be  handed  to  the  jury.  Ott  vs.  OycTy  106 
Pa.,  19. 

VIII.  Neglect  in  submitting  a  case  to.  i.  Wherein 
an  action  for  damages  for  alleged  negligence,  there  is  no  evi- 
dence of  such  negligence,  or  at  most  a  scintilla,  it  is  the  duty 
of  the  court  to  withdraw  the  case  from  the  jury,  and  to  g^ve 
binding  instructions  in  favor  of  the  defendant.  Phila,  &  Reading 
Co,,  vs.  Schertle,  97  Pa. ,  450.  2  .Where  the  verdict  for  the  plaint- 
iff would  have  been  without  sufficient  evidence  to  sustain  it,  the 
court  was  right  in  taking  the  case  from  the  jury.  The  doctrine 
is  exploded  that  if  there  is  a  mere  scintilla  of  evidence  the 
question  must  be  submitted  to  the  jury.  There  must 
be  such  evidence  that  the  mind  may  reasonably  rest  upon  it. 
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though  it  may  be  with  some  hesitation.  A  jury  ought  never  to 
be  left  to  mere  conjecture,  when  sympathy  or  other  improper 
motive  will  be  sure  to  turn  the  scale.  Rabyvs,  Cell^Zs  Pa.,  82. 

IX.  Neglect  IN  summoning,  i.  Atrial  on  the  merits 
is  a  waiver  of  all  irregularities  in  the  mode  of  summoning  the 
jury.  Fife  vs.  Conim.,  29  Pa.,  429.  2.  It  is  the  duty  of  the 
sheriff  to  see  that  the  lists  of  jurors  are  received  in  time  and 
served  on  the  jurors  so  as  to  afford  them  reasonable  time  to 
arrange  their  business.    Jurors,  In  re,  13  W.  N.,  94. 

X.  Neglect  in  standing  aside.  The  commonwealth  has 
the  right,  upon  the  trial  of  misdemeanors  and  felonies  not  cap- 
ital, as  well  as  in  the  case  of  capital  felonies,  to  stand  aside 
jurors,  without  assigning  cause,  until  the  entire  panelh  as  been 
called.     Smith  vs.  Cofnm.,  100  Pa.,  324. 

XI.  Neglect  in  verdict,  i.  A  verdict  is  not  vitiated 
by  the  finding  of  superfluous  matter  by  a  jury.  It  is  often 
proper  that  a  jury  should  state  in  their  verdict  the  grounds  on 
which  it  is  founded.  Fisher  vs.  Kean,  i  W.,  259.  2.  A  con- 
ditional verdict  is  bad  at  common  law,  but  is  sustainable  here 
as  an  instrument  of  equity.  McCormick  vs.  Crall,  6  W.,  207. 
Irvine  vs.  BuU,  4  W.,  289.  3.  A  jury  may  undoubtedly  be 
sent  out  again  to  correct  an  obvious  inadvertence,  but  it  is  a 
discretion  to  be  tenderly  exercised  ;  never  to  alter  their  verdict 
at  the  bidding  of  a  judge.    McConnellvs,  Linton,  4  W.,  357 

4.  Where  a  sealed  verdict  is  found  not  to  be  in  the  proper 
form  to  meet  the  whole  case,  the  court  may  send  it  back  with 
instructions  to  put  it  in  due  form.  But  if  the  verdict  has  been 
recorded,  and  the  jury  dismissed,  even  for  an  instant,  its  mem- 
bers cannot  be  recalled.  Reitenbaugh  vs.  Ludwick,  31  Pa.,  141. 

5.  The  uncertainty  of  a  verdict  may  be  a  good  ground  for  set- 
ting it  aside  and  granting  a  new  trial,  but  it  is  no  reason  for 
arresting  a  judgment.  Tryon  vs.  Carlin,  5  W.,  371.  6.  If 
the  jury  return  an  informal  verdict,  it  is  not  error  for  the  court  to 
direct  them  to  return  and  put  it  in  proper  form,  although  they 
had  previously  separated  after  sealing  it.  It  is  the  duty  of  the 
court  to  have  such  formal  defects  amended.  Wolfrau  vs.  Eyster, 
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7  W.,  38.  7.  No  more  is  required  of  a  juror  in  rendering  a 
verdict,  than  that  the  evidence  should  be  sufficient  to  justify  the 
conscience  of  a  common  man,  so  that  he  would  act  upon  the 
conviction  in  matters  of  the  highest  importance  to  his  own  inter- 
ests, although  that  be  short  of  absolute  certainty.  Young  vs. 
Edwards,  72  Pa,  257. 

XII.  Neglect  of  competence  of  juror,     i.  Where  the 

m 

juror  entertains  a  fixed  or  deliberate  opinion,  no  matter  how 
formed,  of  the  prisoner's  guilt,  he  is  incompetent ;  and  his 
belief  that  he  can  try  the  prisoner  impartially  will  not  remove 
the  disqualification.  Allison  vs.  Comfn.,  29Pittsbttrg  Journal,, 
121.  99  Pa.  ,17.  2 .  A  juror  is  competent,  though  he  has  formed 
an  opinion  respecting  the  guilt  or  innocence  of  the  prisoner ;  pro- 
vided he  can  render  an  impartial  verdict  on  the  merits  of  the 
question  submitted  to  him,  without  bias  against  or  partiality 
for  the  prisoner,  and  provided  further,  that  the  juror  would  be 
influenced  in  making  up  his  verdict  by  no  other  consideration^ 
fact  or  thought  other  than  the  testimony,  and  provided  that 
the  juror's  opinion  or  impression  derived  from  reading  about 
the  case  would  not  influence  or  bias  his  judgment.  Comm.  vs. 
Berger,  3  Brewster,  247.  3.  A  juror  is  competent  who  has 
formed  an  opinion  from  what  he  has  read,  but  does  not  think 
the  opinion  is  so  fixed  and  determined  that  he  would  not  be 
governed  by  the  evidence,  and  who  feels  sure  it  would  not 
prejudice  the  prisoner  or  give  undue  influence  to  the  evidence 
against  him.  Curleyvs.  Comm,,  84  Pa.,  151.  4.  The  test 
of  the  competency  of  a  juror  in  a  capital  case  is  his  ability  to 
render  a  verdict  upon  the  evidence  alone,  uninfluenced  by  any 
opinion  which  he  may  have  previously  formed  from  newspaper 
or  other  reports  of  the  crime.  Rizsilovs,  Comm,,  126  Pa. ^ 
54.     Comm,  vs.  Taylor,  129  Pa.,  534. 

XIII.  Neglect  of  duty.  It  is  gross  misbehavior  for 
any  person  to  speak  to  a  juror ;  or  for  a  juror  to  permit*  any 
person  to  speak  with  him  respecting  the  cause  he  is  trying,  at 
any  time  after  he  is  summoned,  and  before  the  verdict  is  deliv- 
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ered.     Blaine  vs.    Chambers,    i    S.  &  S.,    173.     Ritchie  vs. 

Holbrook,  7  S.  &  R.,  458. 

XIV.  Neglect  of  eligibility  of  juror.  The  discoveiy 
after  verdict,  that  one  of  the  jurors  was  not  a  resident  of  the 
county  at  the  time  of  the  trial,  nor  when  his  name  was  placed 
in  the  jury  wheel,  is  not  sufficient  ground  for  a  new  trial  in  a 
civil  action.     Bairdvs.  Otte,  2  Pa.  Dist.,  449. 

XV.  Neglect  of  full  panel,  i.  A  trial  in  the  court 
of  quarter  sessions  by  eleven  jurors,  although  the  twelfth 
juror  was  excused  on  account  of  sickness,  and  the  trial  con- 
tinued with  the  consent  of  the  defendant,  is  illegal.  The 
defendant  cannot  waive  his  constitutional  right  to  trial  by  less 
than  twelve  jurors.  Camm,  vs.  Byers,  5  Pa.  County,  295. 
5  Lancaster  Review,  220.  2.  The  record  must  show  that 
twelve  jurors  were  sworn.  If  it  appear  that  less  or  more  than 
twelve  jurors  were  sworn  in  a  criminal  case  and  delivered  a 
verdict,  it  is  error,  even  if  both  sides  consented  that  a  sick  juror 
might  retire  pending  the  trial.  The  constitution  of  New  York 
permits  a  waiver  in  civil  cases ;  but  it  suffers  no  consent  in 
criminal  cases.  The  constitution  of  Pennsylvania  does  not 
permit  it  either  in  civil  or  criminal  cases.  Comtn.  vs.  Shaw,  i 
Pittsburg,  493.     Chase  vs.  Cotnm.,  2  W.  H".,  17. 

XVI.  Neglect  of  juror,  i  .  Where  it  appeared  after 
trial  that  a  juror  was  unfamiliar  with  the  English  language  and 
could  not  distinguish  between  the  offences  charged,  the  verdict 
will  be  set  aside.  Camm.  vs,  Jones,  4  W.  N.,  13.  2.  Where  a 
person  not  returned  on  the  venire  answers  for  a  juror  who  was 
returned,  and  goes  into  the  jury  box,  hears  a  capital  case  and 
renders  a  verdict,  assuming  to  be  the  juror  actually  summoned, 
a  new  trial  will  be  granted.  Comm,  vs.  Spring,  5  Clark,  238. 
Field  ws,  Johnson,  5  W.  N.,  404.  3.  It  is  the  duty  of  jurymen 
to  speak  out  when  they  are  called  to  sit  in  judgment  and 
announce  in  open  court  in  cases  where  they  are  connected  with 
the  present  litigation.  Silence  at  such  a  time  will  not  be  toler- 
ated. Hawker  vs.  Goldsmith,  5  Luzerne  Law  Times,  N.  S.,  122. 
4.  The  court  will  set  aside  a  verdict  for  misconduct  of  the  jurors. 
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It  is  within  the  power  of  the  court  to  impose  fines  upon  the 
offending  jurors,  and  permit  the  verdict  to  remain.  A  juror, 
before  verdict,  receiving  any  benefit  or  gratuity  from  the  plaint- 
iff, however  trivial,  is  a  sufficient  cause  for  a  new  trial.  Keegan 
vs.  McCandless,  7  Phila.,  248.  Redmond  vs.  Ins.  Co.,  Idem, 
167.  5.  It  is  gross  misbehavior  for  any  person  to  speak  to  a 
juror,  respecting  the  cause  on  trial.  Lacoe  vs.  Sherwood,  6 
Luzerne  Register,  147.  6.  As  a  general  rule,  the  testimony  of 
jurors  is  not  admissible  to  impeach  a  verdict  on  the  ground  of 
their  own  misconduct.  A  juror  who,  after  being  sworn  in  a 
case,  comes  into  court  in  an  intoxicated  condition,  is  guilty  of 
contempt,  and  may  be  fined.  Laurel  Run  Ass'n  vs.  Mitchell, 
12  Luzerne  Register,  161.  Hauptvs.  Hendler,  12  Idem,  232. 
7.  A  new  trial  will  be  granted,  where  one  of  the  jurors  on  the 
panel  has  been  guilty  of  the  indiscretion  of  talking  with  a  wit- 
ness of  one  of  the  parties  before  the  cause  was  begun,  but  after 
the  jury  was  called.  Mench  vs.  Bolbach,  4  Phila.,  68.  8.  A 
juror  who  disregards  his  oath,  abuses  the  trust  placed  in  him. 
by  voluntarily  becoming  intoxicated  while  on  duty,  is  liable  to 
indictment.  Penna.vs,  Keffer,  KA&%oxCs  Rep.,  290.  9.  On 
a  motion  for  a  new  trial,  the  court  will  not  consider  affidavits 
made  by  jurymen  that  they  misunderstood  the  judge's  instruc- 
tions. Ring  vs.  Baker,  4  W.  N.,  185.  10.  The  casual  expres- 
sion of  an  opinion  by  a  juror  made  during  the  trial  of  a  case^ 
that  the  defendant  will  lose  his  suit,  is  no  ground  for  a  new 
trial.  Scott  vs.  Reyer,  i  Foster.  74.  1 1 .  A  verdict  of  a  jury 
will  not  be  set  aside  for  the  misconduct  of  a  juror  in  convers- 
ing about  the  cause  on  trial  with  a  witness  before  or  during 
the  trial,  when  no  improper  bias  or  influence  is  shown,  unless 
such  misconduct  was  caused  by  a  party  to  the  suit,  or  his 
agent,  or  his  representatives.  Shomo  vs.  Ziegler,  10  Phila., 
61 1.  12.  Where  it  appears,  that  a  witness  of  the  party  who 
obtained  the  verdict,  conversed  with  one  of  the  jurors  during 
the  progress  of  the  cause  relative  to  the  case,  and  the  same 
juror  after  the  jury  had  returned  made  statements  to  his  fel- 
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lows  of  facts  not  in  evidence  on  the  trial,  a  new  trial  will  be 

granted.     Simpson  vs.  Kent,  g  Phila.,  30. 

XVII.  Neglect  of  juror  to  appear.  Where  a  juror, 
after  being  sworn,  £auls  to  appear,  the  court  should  compel  his 
attendance  or  dismiss  the  jury,  and  empanel  another  to  try 
the  cause.  A  juror  cannot  be  sworn  in  the  place  of  the 
defaulting  juror,  without  the  consent  of  the  parties.  Pennell 
vs.  PercrvcU,  13  Pa.,  200. 

XVIII.  Neglect  of  jurors  to  remain  together.  Sepa- 
ration of  the  jurors  after  they  have  been  sworn  in  a  capital 
case,  will  authorize  the  court  to  set  aside  their  verdict.  Comm. 
vs.  Thompson,  4  Phila.,  215.     Hease  vs.  Funstin,  i  W.  N.,  73. 

XIX.  Neglect  of  juror  to  serve.  The  opinion  which 
should  exclude  a  juror,  must  be  of  a  fixed  and  determined 
character,  deliberately  formed  and  still  entertained,  which  in 
an  undue  measure  shuts  out  a  different  belief.  Staup  vs.  Comm.^ 
74  Pa.,  4S8. 

XX.  Neglect  of  outside  intercourse.  The  strictness 
of  the  early  English  rule  in  excluding  jurors  from  all  outside 
intercourse  in  cases  not  capital,  is  very  much  relaxed  in  this 
country.  In  a  case  for  manslaughter  only,  jurors  may,  in  the 
discretion  of  the  court,  be  permitted  to  separate  after  being 
duly  cautioned,  without  creating  any  presumption  of  undue 
influence  being  exerted  upon  them.  Moss  vs.  Comm.,  107 
Pa.,  207. 

XXI.  Neglect  of  qualification  of  juror.  A  juror 
testified  that  he  had  formed  an  opinion  as  to  the  guilt  of  the 
prisoner  from  what  he  had  read  in  the  newspapers,  and  that 
said  opinion  remained  unchanged,  but  that  he  was  nevertheless 
able  to  render  a  verdict  according  to  the  evidence.  Held,  that 
a  challenge  for  cause  on  the  part  of  the  prisoner  will  be  sus- 
tained.    Hallvs,  Comm.,  22  W.  If.,  25. 

XXII.  Neglect  to  agree.  Where  a  jury  informed  the 
court  that  they  could  not  agree,  and  the  court  ordered  their 
discharge,  but  afterwards,  and  before  the  discharge  had  been 
recorded,  they  announced  that  they  had  agreed,  and  the  court 
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recorded  the  verdict,  held  to  be  correct,  as  the  jury  had  not 

separated.     Koontx  vs.  Hammond,  62  Pa.,  177. 

XXIII.  Neglect  to  challenge  juror,  i.  The  fact  that 
a  juryman  when  sworn  was  a  non-resident  of  the  county,  is 
no  ground  for  a  new  trial.  His  incompetency  should  have 
been  ascertained  by  challenge  before  the  trial.  Baird  vs.  Otte, 
12  Pa.  County,  445.  2.  The  time  to  challenge  is  before  the 
juror  is  sworn ;  if  not  exercised  then,  the  right  is  waived. 
Benedict  vs.  Coal  Co,,  6  Kulp,  221.  3.  Where  a  person  is 
called  as  a  juror,  whose  name  is  not  in  the  venire,  and  na 
objection  is  made,  the  verdict  cures  the  error.  Burton  vs^ 
Ehrlich,  15  Pa,,  236.  4.  The  expression  of  an  opinion  by  a 
juror,  as  to  the  defendant's  guilt  or  innocence,  before  he  is 
called,  is  good  cause  for  challenge,  but  after  trial,  it  is  no 
ground  for  new  trial.  Comm,  vs.  Flanagan,  7  W,  &  S.,  415. 
5.  The  fact  that  a  juror  has  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner  from  reading  newspaper  accounts 
of  the  case  merely,  but  states  that  he  can  try  the  case  according 
to  the  law  and  the  evidence,  is  no  good  ground  for  a  challenge. 
Comm.ws,  McMillan, 6  YiMVp,2ii,  i44Pa,,6io.  6.  Neglect  to 
challenge  a  juror  is  a  waiver  of  the  right  to  challenge  him. 
Comm.  vs.  Trends,  13  W.  N.,  353.  7.  If  a  juror  impanelled 
in  the  trial  of  a  cause  is  discovered  to  have  sat  as  a  juror  on  a 
former  trial  of  the  same  cause,  the  objection  should  be  forth- 
with made.  It  is  too  late  to  complain  after  verdict.  Eakman 
vs.  Sheaffer,  48  Pa.,  176.  8.  It  is  error  to  permit  the  chal- 
lenge of  a  juror  after  he  is  sworn  for  a  cause  existing  before. 
The  proper  course  is  to  request  a  juror  to  be  withdrawn 
and  a  fresh  jury  called.    Gearheart  vs.  Jordan,  11   Pa.,  334. 

9.  The  waiver  of  the  first  challenge  of  a  juror  by  each 
party  cannot  be  construed  to  be  a  waiver  of  the  second  also. 
Everything  is  reserved  which  is  not  expressly  waived.  Ai> 
objectionable  name  may  be  observed  on  the  panel  after 
the    first    waiver.      Kennedy  vs.   Dale,   4   W.    &    S.,    176. 

10.  A  challenge  may  be  made  by  the  commonwealth  at  any 
time  before  the  oath  is  tendered  a  juror  ;  and  the  mere  passing 
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of  the  juror  by  the  district  attorney  to  the  opposite  counsel  is 
no  waiver  of  the  right  to  challenge.  McFadden  vs.  Comm,^ 
23  Pa.,  12.  II.  If,  in  a  civil  cause,  the  mode  of  alternate 
challenge  be  adopted,  it  must  be  continued  to  the  end.  If  the 
plaintiff  commence,  and  then  waive  his  right  when  the  second 
challenge  comes  to  him,  he  cannot  resume  it  again.  Patton  vs. 
Craig,  7  S.  &  R,,  1 16.  Wenrick  vs.  Hall,  1 1  S.  &  R.,  153. 
Kennedy  vs.  Dale,  4  W.  &  S.,  176.  12.  A  mere  expression 
of  opinion  by  a  juror  as  to  the  guilt  or  innocence  of  the  prisoner 
will  not  sustain  a  challenge  for  cause,  if  the  juror  states  that 
Jie  can  render  a  verdict  on  the  evidence  uninfluenced  by  any 
opinion  which  he  has  previously  held.  Rizzolo  vs.  Cotntn.  126 
Pa.,  71.  Comm.  vs.  Bencher,  10  Pa.  County,  3.  13.  The 
setting  aside  of  a  juror  is  in  effect  a  challenge  for  cause,  with- 
out showing  any  cause  presently.  The  right  of  the  common- 
wealth  and  that  of  the  prisoner  to  challenge  for  cause  stand  on 
the  same  ground.  One  is  as  sacred  as  another.  Zell  vs. 
Catnm,,  94  Pa.,  272. 

XXIV.  Neglect  to  disclose  interest  of  juror.  If 
the  officers  of  a  corporation,  party  to  a  trial,  know  that  one  of 
the  jurors  is  the  son  of  a  stockholder,  good  faith  requires  a 
disclosure  of  the  fact,  so  as  to  put  the  other  party  directly  upon 
his  challenge  or  waiver.     Irvine  vs.  Bank,  i  Pittsburg,  422. 

XXV.  Neglect  to  examine  juror.  A  party  to  a  suit 
has  the  right  to  examine  a  juror  on  his  voir  dire,  before  he  is 
sworn  in  the  cause,  as  to  any  matter  which  may  affect  his  mind, 
or  show  bias  or  prejudice.  He  may  then  afterwards  challenge 
for  cause.      Comfort  ws,  Mosser,  121  Pa.,  455. 

XXVI.  Neglect  to  obey  directions,  i.  A  judge  has  a 
right  to  request  the  jury  to  find  particular  facts;  but  the  jury 
may  disregard  the  request,  and  find  a  general  verdict.  Patter- 
son vs.  Kountz,  63  Pa.,  246.  2.  It  is  not  error  to  send  a  jury 
back  to  reconsider  a  written  verdict  about  to  be  given  against 
the  charge  of  the  court.  Broad  Top  Coal  Co,  vs.  Riddlesburg  Co., 
65  Pa.,  436.  3.  Where  the  jury  ignores  the  instructions  of 
the  court,  the  verdict  cannot  stand,  although  the  judge  is  sub- 
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sequently  convinced  that  he  mistook  the  law.    Paul  vs.  Cassel- 

berry ^   12  Philadelphia,  313. 

XXVII.  Neglect  to  object  to  juror.  The  objection  to 
a  juror  must  be  made  at  the  earliest  moment,  so  that  the  fact 
may  be  discussed,  Hilltown  Road,  18  Pa,,  179.  Pennsburg^ 
In  re,  8  Montgomery  Co.,  179. 

XXVIII.  Neglect  to  poll.  i.  It  seems  that  in  civil 
cases,  allowing  a  jury  to  be  polled  is  discretionary  withthe  court 
trying  the  case.  Byrne vs,  Grossman,  65  Pa.,  310.  2.  In  civil 
causes  either  party  is  entitled  of  right  to  have  the  jury  polled. 
White  vs.  School  District,  2  Pa.  County,  i. 

XXIX.  Neglect  to  regard  the  charge  of  the  court. 
If  a  verdict  is  contrary  to  the  charge  of  the  court  on  a  question 
of  law,  it  must  be  set  aside,  no  matter  how  often  it  is  rendered. 
The  doctrine  that  where  there  is  a  scintilla  of  evidence,  it  must 
be  submitted  to  the  jury,  is  exploded.  Howard  Express  Co,  vs. 
Wile,  64  Pa.,  201. 

XXX.  Neglect  to  specify  occupation  of  juror. 
Where  a  juror  is  identified  by  name  and  residence  correctly 
in  the  panel,  a  misdescription  of  his  occupation  is  not  sufficient 
ground  to  sustain  a  challenge  for  cause.  Quigley  vs.  Comm.,  84 
Pa.,  18. 

XXXI.  Neglect  to  submit  the  decision  to.  The  case 
must  be  very  clear  which  will  justify  the  court  in  refusing  its 
submission  to  the  jury.  Where  the  evidence  is  insufficient  to 
warrant  a  finding  of  negligence,  it  is  the  duty  of  the  court  to 
order  a  nonsuit,  or  refuse  to  submit  the  question.  A  nonsuit 
will  be  ordered,  if  the  plaintifTs  testimony  clearly  shows  his 
contributory  fault.     Tlurteenth  St.  R.  W.ws.Boudrou,  92  Pa., 
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XXXII.  Neglect  to  withdraw  a  juror.     The  refusal 

of  a  judge  to  withdraw  a  juror  on  motion  of  a  party  to  a  suit  is 
in  thcidiscretion  of  the  court  below,  and  is  not  reviewable  on 
error.     Tlio^npson  vs.  Stevetis,  71  Pa.,  161. 
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I.  Neglect  in  altering  docket.  A  justice  of  the  peace 
cannot  alter  his  docket  after  giving  judgment.  Kunkel  vs. 
Snoddy,  i  Pearson,  36. 

II.  Neglect  in  copying  transcript.  Where,  in  copying 
the  transcript  returned  to  a  certiorari,  the  justice  inadvertently 
omitted  part  of  the  record,  the  court  will  allow  an  amended 
transcript  to  be  filed.  Jervis  vs.  McFarlan,  i  Chester  Co.,  137. 

III.  Neglect  IN  DOCKET  ENTRIES,      i.  Entries  upon  jus- 
tices* dockets  are  to  be  construed  liberally,  especially  in  fevor 
of  those  seeking  a  trial  by  jury.    The  right  of  appeal  is  favored 
and  not  allowed  to  be  encumbered  by  adherence  to  forms. 
Rheyvs.  Baird,  51  Pa.,  85.     2.  The  act  of  March  20,  1810, 
requires,  that  a  justice  of  the  peace  should  make  every  entry  in 
his  docket  contemporaneously  with  the  act  done,  but  a  neglect 
to  do  so  would  not  alone  constitute  sufficient  ground  to  reverse 
his  judgment.     The  record  cf  the  justice  should  show  that  the 
plaintiff  or  some  one  in  his  behalf  appeared  at  the  time  of  the 
hearing   before   the  justice.     Sclicenanian  vs.    Glanz,  Lehigh 
Valley  Rep.,    109.      Karche  vs.  Bcu:h,   Idem,    118.     3.  We 
must  not  expect  too  much  from  a  justice  of  the  peace.     Few 
of  them  have  any  legal  training,  and  we  must  look  at  their 
records  with    a  benign  eye.     To  hold  them  to  the  strictest 
accuracy  in  every  little  detail  would  greatly  impair  the  useful- 
ness of  this  large  class  of  magistrates.     Weisman  vs.  IVeisman, 
133  Pa.,  89. 

IV.  Neglect  in  entering  appeal.  An  appeal  nunc  pro 
tunc  will  be  allowed  whenever  the  appellant  has  been  prevented 
from  entering  his  appeal  by  the  action  of  the  alderman.  The 
affidavit  required  by  the  act  must  be  made  at  the  time  of 
taking  the  appeal.  Snyder  vs.  Snyder,  7  Phila.,  391.  Mount- 
ney  vs.  McFarland,  7  Phila.,  392. 

V.  Neglect  in  entering  judgment,  i  .  A  justice  should 
never  postpone  his  decision  of  a  case  without  fixing  a  day  for 
entering  judgment.  A  continuance  should  always  be  to  a  day 
certain.  Bower  vs.  Stum,  i  Lancaster  Review,  19.  2.  In 
cases  of  judgment  by  default  before   a    magistrate,  it  must 
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appear  that  the  defendant  actually  had  notice  of  the  suit  by  the 
service  of  process,  otherwise  the  judgment  will  be  reversed. 
Comnt,  vs.  Balling ^  2  Parsons,  290.  3.  Where  an  alderman 
enters  judgment  by  default,  the  hour  should  be  named.  Littd- 
say  vs.  Sweeny^  6  Phila.,  309.  4.  Where  judgment  is 
entered  by  a  justice  by  default,  the  record  must  show  that  the 
plaintiff  appeared  at  the  hour  as  well  as  the  day  mentioned  in 
the  summons.  It  must  also  show  that  the  justice  heard  evi- 
dence in  support  of  the  plaintiff's  claim.  Ijitz  vs.  Derb^  5 
Kulp,  500.  5.  A  judgment  rendered  by  a  justice  of  the  peace, 
on  an  award  of  referees,  for  a  sum  exceeding  jioo,  is  void  for 
want  of  jurisdiction.  Phillipps*  Appeal^  34  Pa.,  489.  6.  A 
judgment  by  default  on  a  day  subsequent  to  the  return  of  the 
summons,  the  record  of  the  justice,  showing  no  adjournment,  is 
defective  and  void.  In  a  suit  before  a  justice,  whether  the 
defendant  appears  or  not,  the  plaintift's  claim  must  be  estab- 
lished by  evidence.  The  record  is  defective  in  not  stating 
the  hour  a  judgment  by  default  is  entered.  McGeever  vs. 
Smith,  2  Kulp,  67.  Tubbs  vs.  Drum^  Idem,  204.  Keeley 
vs.  Wentzel,  Idem,  360.  7.  A  justice  of  the  peace  cannot 
enter  judgment  by  default  against  the  defendant  upon  a 
mere  statement  of  the  amount.  Testimony  must  be  offered 
by  the  plaintiff,  or  by  his  agent  or  witnesses.  Proceedings 
before  a  justice  will  be  set  aside  where  there  has  been  a 
continuance  without  day,  and  afterwards  the  justice  heard 
the  case  and  passed  judgment  in  the  cause  without  notice  to 
the  defendant.  Tyler  vs.  Anthony,  2  Foster,  15.  Brown  vs. 
Hamright,  Idem,  35.  8.  A  justice  of  the  peace  cannot 
enter  judgment  on  a  note  with  warrant  of  attorney  to  confess 
judgment.  Such  judgment  can  only  be  entered,  except  by 
suit  in  a  court  of  record.      Wilson  vs.Jay,  i  Chester  Co.,  65. 

VI.  Neglect  in  giving  transcript.  A  transcript  certi- 
fied by  a  justice  of  the  peace,  whose  term  of  office  has 
expired,  is  void,  and  will  be  stricken  off  by  the  court  on 
motion.     The  docket  of  such  justice  should  be  given  to  his 
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successor  in  office,  and  transcripts  be  certified  by  the  latten 
Elder  vs.  Thompson^  i  Pearson,  194. 

VII.  Neglect  in  issuing  execution.  An  execution 
issued  by  one  justice  on  the  transcript  of  another  justice  of 
the  same  county,  who  was  at  the  time  in  commission,  and 
acting  in  his  office,  is  void.  HaUawell  vs.  Williams,  4  Pa.,  339. 

VIII.  Neglect  in  location  of  office.  A  justice  of 
the  peace  must  keep  his  office  within  the  limits  of  the  district 
for  which  he  was  commissioned.  Morrison  vs.  Stuart,  6 
Luzerne  Register,  89. 

IX.  Neglect  in  maliciously  acting.  Justices  of  the 
peace  are  amenable  in  damages  for  all  acts  done  in  their 
official  capacity  from  corrupt  or  malicious  motives,  whether 
the  act  complained  of  was  judicial  or  purely  ministerial.  But 
a  justice  cannot  be  made  responsible  for  an  erroneous  judg- 
ment, or  for  mere  mistakes,  or  for  ignorance,  negligence  or 
misconduct  not  amounting  to  an  abu^e  of  his  authority.  Reid 
vs.  Wood,  2  Chester  Co.,  515. 

X.  Neglect  in  notice  of  suit.  The  notice  to  be  given 
a  justice,  before  suit  can  be  brought  against  him,  need  only 
state  substantially  the  plaintiff's  cause  of  action.  McConaky 
vs.  Courtney,  7  W.,  491. 

XI.  Neglect  IN  opening  JUDGMENT,  i.  Where  a  justice 
opens  a  judgment  without  notice  to  the  defendant,  and  enters 
another  judgment  for  a  larger  sum,  the  proceedings  will  be 
reversed  on  certiorari,  Carlin  vs.  Holland,  1 1  Pa.  County,  20. 
6  Kulp,  306.  2.  A  magistrate  has  no  power  to  open  a  judg- 
ment once  given  and  rehear  a  case.  This  right  is  a  high 
prerogative  power  used  with  great  caution  by  the  courts  of 
higher  jurisdiction.  Cosgrove  vs.  Scott,  S  W.  N.,  28.  3.  The 
judgment  of  a  magistrate*  nonsuiting  a  plaintiff  cannot  be 
reopened  by  the  magistrate  and  a  rehearing  had.  Good  vs. 
Middleman,  25  W.  N.,  536.  4.  A  justice  has  no  power  to 
open  his  judgment  twenty  days  after  it  was  entered.  Gregg- 
vs.  Ashenf elder,  5  Phila.,  468. 

XII.  Neglect  in  punishing  for  contempt.    A  justice 
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of  the  peace  cannot  imprison  a  man  for  contempt,  committed 
before  him.  It  appears,  that  he  can  bind  the  party  over  to 
appear  in  court,  and  to  keep  the  peace  meanwhile.  Albrigfit 
vs.  Lapp,  26  Pa.,  99. 

XIII.  Neglect  to  adhere  to  rules,  i.  The  court  will 
not  presume  anything  against  the  proceedings  of  a  justice  of 
the  peace.  Gibbs  vs.  Alberte,  4  T.,  373.  2.  On  an  appeal 
from  a  justice,  it  is  the  duty  of  the  court  to  put  it  in  form.  If 
we  were  to  hold  justices  to  strict  technical  rules,  it  would 
greatly  impair  the  usefulness  of  this  tribunal,  and  hence  we 
have  been  very  liberal  of  amendments.  Johnston  vs.  Fessler^ 
7  W.,  50.  3.  When  a  justice  of  the  peace  gives  judgment 
against  the  defendant  by  default,  on  his  not  appearing  at  the 
hearing,  the  record  should  show  that  one  or  more  witnesses 
were  examined.     O// vs.  Snyder^  3  Lancaster  Review,  185. 

XIV.  Neglect  in  reducing  claim,  i  .  A  plaintiff  can- 
not voluntarily  reduce  his  claim  so  as  to  bring  it  within  the 
jurisdiction  of  a  justice,  and  the  jurisdiction  of  the  court  of 
common  pleas  is  not  enlarged  upon  an  appeal.  He  can,  how- 
ever, remit  the  interest.  James  vs.  Frick,  24  Pittsburg  Jour- 
nal, 87.  Quigley  vs,  Quigley,  12  Lancaster  Bar,  2.  2.  A 
person  cannot  remit  part  of  his  claim  or  reduce  it  to  jioo,  or 
less  for  the  purpose  of  giving  a  justice  of  the  peace  jurisdic- 
tion.    Torbert  ws,  Yocum,  3  Foster,  71.     2  Foster,  294. 

XV.  Neglect  in  rendering  judgment.  The  regularity 
of  a  judgment  rendered  by  a  justice  of  the  peace  in  a  matter 
over  which  he  had  undoubted  jurisdiction,  cannot  be  questioned 
in  a  collateral  proceeding.  The  only  remedy  is  by  certiorari, 
McDonald  vs.  Simcox^  98  Pa.,  619. 

XVI.  Neglect  in  return  day  of  process.  Where 
the  defendant  in  an  action  resides  out  of  the  county,  he  may 
be  proceeded  against  by  summons  or  attachment,  returnable 
not  less  than  two  nor  more  than  four  days  from  the  date, 
which  shall  be  served  at  least  two  days  before  the  time  of 
appearance  mentioned  therein.  Pantall  vs.  Dickey ^  12 j 
Pa.,  437. 
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XVII.  Neglect  in  return  of  summons.  The  return 
read  10.30  o'clock,  and  not  between  certain  hours.  Judgment 
publicly  rendered  was  not  stated  in  the  record.  Graham  vs. 
Christ,  I  W.  N.,  169. 

XVIII.  Neglect  in  suing.  The  act  of  March  2  i  ,  i  772, 
provides,  that  no  action  shall  be  brought  against  any  justice 
of  the  peace  for  anything  done  in  the  execution  of  his  office, 
unless  commenced  within  six  months  after  the  act  committed. 
Killion  vs.  Davis ^  i  Fhila.,  213. 

XIX.  Neglect  in  summons,  i.  When  the  defendant 
appears  in  response  to  a  summons  from  an  alderman,  made 
returnable  after  too  long  a  time,  the  appearance  cures  the 
irregularity.  McGinley  vs.  Donaugk,  27  W.  N.,  340.  2.  A 
summons  issued  by  a  justice  is  fatally  defective,  which  does 
not  inform  the  defendant  where  he  is  to  appear.  It  should 
state  the  location  of  the  office  of  the  justice.  Judgment  in 
such  case  should  not  be  given  against  the  defendant  unless  he 
appeared  at  the  hearing.  Judgment  is  bad  also  against  a 
defendant  not  served.  Murdy  vs.  McCutchean^  95  Pa.,  435. 
3.  A  summons  issued  by  a  justice  of  the  peace,  which  does 
not  inform  the  defendant  where  he  shall  appear,  is  &tally  defect- 
ive.    Nutz  vs.  Bank^  4  Montgomery  Co.,  213. 

XX.  Neglect  in  taking  illegal  fees.  The  penalty 
of  fifty  dollars  under  the  act  of  March  28,  18 14,  cannot  be 
enforced  against  a  justice  of  the  peace  for  taking  ill^al  fees. 
The  remedy  by  the  act  of  March  31,  i860,  is  by  indictment. 
BuUs  vs.  Miller,  13  W.  N.,  448. 

XXI.  Neglect  in  the  proceedings.  Upon  certwran 
to  a  justice  of  the  peace,  the  court  will  notice  a  substantial 
and  fatal  error  in  the  proceedings,  though  not  pointed  out,  in 
the  exceptions,  when  it  is  deemed  essential  for  the  puiposes 
of  justice  to  do  so.  Hunter  vs.  Weidner^  i  Woodward's 
Decisions,  6. 

XXII.  Neglect  in  thb  record,  i.  It  is  the  duty  of  a 
magistrate  to  make  and  preserve  a  fu]l  record  of  the  proceed- 
ings in  every  case  heard  before  him,  and  to  furnish  the  record 
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for  the  inspection  of  persons  interested,  and  to  make  a  tran- 
script thereof  when  requested.  Applegate's  PetUim,  i  Pa. 
Dist.,  125.  2.  Where  it  appears  that  a  justice  had  inadvert- 
ently made  an  error  in  the  record  of  a  case,  and  hence  endan- 
gered the  defendant's  right  to  appeal,  the  court  will,  upon 
motion,  allow  the  justice  to  correct  his  record  and  amend  the 
transcript  filed  in  court.  Kearney  vs.  Pennock,  2  Pa.  Dist,  32. 
3.  Where  a  judgment  is  entered  against  a  defendant  by  deiault^ 
everything  necessary  to  sustain  the  judgment  roust  appear 
affirmatively  on  the  record  of  the  justice.  Lutnber  Co.  vs. 
Curley,  15  Pa.  County,  428.  Hildebrandvs,  Wertz,  13  Lan- 
caster Bar,  8.  HUdebrand  vs.  Bowman^  1 2  Idem^  30.  Van 
Horn  vs.  Indep.  Order ^  Idem,  60.  Line  vs.  Davis,  1 3  Idem, 
113.  Hiester  vs.  Brown,  11  Idem,  159.  Franke  vs.  Dodge, 
Idem,  177.  4.  The  record  of  the  justice  is  not  required  to 
show  the  evidence.  It  is  sufficient  if  the  kind  of  evidence 
appear.  Noel  vs.  Brown,  3  Pa.  County,  204.  5.  The  evi- 
dence upon  which  a  judgment  is  entered  by  a  justice  need  not 
be  set  out  on  the  record.  Shultz  vs.  Slaymaker,  1 1  Lancaster 
Review,  148.  6.  On  certiorari  to  a  magistrate,  diminution  of 
the  record  may  be  suggested,  and  the  record  corrected.  Smith 
vs.  Ritner,  5  C.  P.  Reporter,  241. 

XXIII.  Neglect  in  the  return  of  summons.  In  esti- 
mating the  five  days  for  the  return  of  a  summons  before  a  jus- 
tice, the  day  of  the  date  is  to  be  excluded.  Ferris  vs.  Zeidler, 
5  Phila.,  529. 

XXIV.  Neglect  in  the  transcript.  The  transcript 
of  a  justice  must  show  a  cause  of  action  of  which  he  had 
jurisdiction,  and  the  kind  of  evidence  offered.  It  should  show 
a  contract  express  or  implied  between  the  parties.  If  the 
plaintiff  in  error  on  an  appeal  from  an  alderman,  finds  the 
transcript  defective,  he  can  preserve  his  rights  upon  the  appeal 
by  filing  the  transcript  in  court  and  moving  for  its  correction. 
If  be  tries  to  obtain  a  correct  transcript  from  the  justice, 
he  must  do  so  before  the  time  for  filing  the  appeal  expires. 
Jermyn  vs.   Higgins,  4   C.    P.   Reporter,   43.     Merriam  vs. 
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Myerscaughy  Idem,  52.     Shafer  vs.  Kelly ^  Idem^  44.     Bell  vs» 

Snyder y  Idem,  1 1 2. 

XXV.  Neglect  of  duty.  If  a  justice  wantonly  or 
maliciously  injure  a  party  by  excess  in  the  execution  of  his 
power  as  a  magistrate,  the  remedy  is  case.  When  the  act  is 
a  wrong  against  all  forms  of  law,  trespass  is  the  remedy ; 
when  the  process  is  legal,  but  is  used  in  an  oppressive  manner^ 
the  remedy  is  case.     Kennedy  vs.  Bamett,  64  Pa.,  141. 

XXVI.  Neglect  of  jurisdiction,  i.  A  justice  of  the 
peace  has  no  power  to  commit  for  contempt.  Ailbright  vs. 
Lapp,  3  Pittsburg  Journal,  404.  2.  When  a  plaintiff's  claim 
before  a  justice  is  reduced  below  ^100  by  payment,  the  justice 
has  jurisdiction ;  but  jurisdiction  cannot  be  given  by  merely 
remitting  a  part.  Interest  being  an  incident,  may  be  waived^ 
but  no  part  of  the  principal  can  be  thrown  away  in  order  to 
give  jurisdiction.  Bower  vs.  McCormick,  73  Pa.,  427.  Peter 
vs.  Schlosser,  81  Pa.,  439.     3.  An  appeal  from  the  judgment 

,  of  a  justice  of  the  peace  may  be  dismissed,  even  after  trial  and 
verdict  in  court,  where  it  appears  that  the  amount  in  contro- 
versy exceeded  the  jurisdiction  of  the  justice.     Neither  the 
laches  of  the  defendant  nor  his  consent,  could  give  jurisdiction. 
Collins  vs.  Collins,  37  Pa.,  387.     Funk  vs.  Ely,  52  Pa.,  442. 
4.  The  record  of  a  justice  of  the  peace  should  show  jurisdic- 
tion on  its  face.     Comm.  vs.   Turnpike  Co.,  i   Luzerne  Law 
Times,  127.     5.  The  want  of  jurisdiction  of  a  justice  of  the 
peace,  under  the  act  of  July  12,  1842,  may  be  shown  on  an 
appeal  at  any  time.     CurwensvUle  Mfg.  Co.  vs.  Bloom,  10  Pa. 
County,  295.     6.  A  justice  of  the  peace  has  no  jurisdiction 
of  an  action  for  damages  for  a  loss  deducible  from  the  exist- 
ence of   a  contract.      Donner    vs.    Handwick,    7    Luzerne 
Reporter,  157.     7.  If  it  appears  from  an  inspection  of  the 
record,  that  the  justice  did  not  have  jurisdiction,  his  judg- 
ment will  not  be  validated  by  mere  lapse  of  time.     Duffy  vs. 
O'Neill,  12  Luzerne  Register,  255.     8.  It  is  the  nature  of  the 
plaintiff's  demand,  and  not  merely  the  form  of  action,  by  which 
the  court  is  to  determine  whether  the  justice  had  jurisdiction^ 
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and  this  must  be  shown  by  the  record.     It  is  not  sufficient  to 
set  forth  the  cause  of  action  in  the  summons.     Fitzgerald  vs. 
Campbell,  6  Kulp,  198.     9.  Whilst  every  reasonable  presump- 
tion should  be  made  in  favor  of  the  proceedings  before  a  justice 
of  the  peace,  there  can  be  no  presumption  in  favor  of  his  juris- 
diction ;  that  must  appear  affirmatively,  and  the  record  must 
show  it.     Harding  vs.   Slate  Co.,  3   Northampton  Co.,  199. 
10.  To  sustain  a  judgment  by  default,  the  record  of  the  justice 
must  set  foith  sufficient  to  show  jurisdiction  both  of  the  person 
and  subject-matter.    Hawthorne  vs.  Filler,  i  Schuylkill  Record, 
48.      1 1.  A  justice  has  no  jurisdiction  of  an  action  to  recover 
damages  for  a  &ilure  to  execute  a  work,  trust  or  duty,  under 
a  contract,  in  a  proper  manner.     Henion  vs.  Morton,  2  Ash- 
mead,  1 50.     1 2.  Where  the  record  of  the  justice  fails  to  show  on 
its  face  that  he  acted  within  the  scope  of  his  authority,  his  whole 
proceedings  are  void,  and  a  writ  ol  certiorari  will  lie.     Hoffvs, 
Hoke,  I  York  Record,  207.      13.  A  judgment  entered  in  the 
common  pleas,  on  a  transcript  of  a  justice  of  the  peace  void  on 
its  face  for  want  of  jurisdiction,  will  be  stricken  off  on  motion. 
A  justice  has  no  jurisdiction  where  the  title  to  real  estate  is 
involved.     Klingervs,  Koons,     13   Pa.   County,  641.     //««- 
sicker  vs.  Miller,   14  Idem,  261.      14.  A  justice  of  the  peace 
has  jurisdiction,  where  the  claim,  however  large,  is  reduced 
by  direct  payment  to  or   below  the   statutory   limit.     The 
plaintiff  may  allow  credits  for   matters  where  the  defendant 
has  rendered  bills  to  him.     McFarland  vs.  O'Neill,  155  Pa., 
260.     15.  A  plaintiff  may  not  reduce  his  claim  so  as  to  bring 
it  within  the  jurisdiction  of  a  magistrate.     He  may,  however, 
remit  the  interest.     Moore  vs.  White,  11  W.  N.,  206.     Haines 
vs.  Tawnsend,  12  Lancaster  Bar,  160.     16.  Where,  after  an 
appeal  to  the  common  pleas  from  the  judgment  of  a  justice  of 
the  peace,  it  appears  at  any  stage  of  the  case,  that  the  justice 
had  not  jurisdiction  of  the  action,  the  court  has  no  jurisdiction 
of  the  appeal,  and  the  court,  on  motion,  would  dismiss  the 
action.     Moreland  vs.  Gardner,  109  Pa.,  116.      17.  Want  of 
jurisdiction  may  be  taken  advantage  of  by  certiorari  issued 
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.more  than  twenty  days  after  the  rendition  of  the  judgment  of 

a  justice.     Stahler  vs.   Wingert^  2   Schuylkill  Record,  226. 

18.  A  justice's  jurisdiction  must  appear  on  the  face  of  the 
record.     Swariwood  vs.   Exeter^    10   Luzerne   Register,   49. 

19.  The  record  of  a  justice  of  the  peace  must  affirmatively 
show  that  he  has  jurisdiction  of  the  case.  Wood  vs.  Branson^ 
\o  Lancaster  Review,  223. 

XXVII.  Neglect  of  notice  of  intended  suit.  Under 
the  statute,  thirty  days'  notice  of  an  intended  suit  against  him 
must  be  given  a  justice  of  the  peace  in  order  to  afford  him 
time  to  make  amends.  Such  notice  need  not  possess  the 
technicality  of  a  declaration,  provided  it  is  explicit  enough  to 
identify  the  injury  complained  of  and  sought  to  be  redressed. 
Bartolett  vs.  Achey,  38  Pa.,  276.  DeLucca  vs.  Derr^  5  Mont- 
:gomery  Co.,  75,     Kennedy  vs.  Shoemaker^  i  Browne,  61. 

XXVIII.  Neglect  OF  notice  OF  JUDGMENT,  i.  Where 
a  case  is  held  under  advisement  by  a  justice  of  the  peace,  and 
no  day  is  fixed  for  entry  of  judgment,  the  right  of  appeal  exists 
for  twenty  days  after  notice  of  such  entry  of  judgment.  The 
justice  hasten  days  after  final  hearing  of  a  case,  to  render  his 
judgment  under  the  act  of  March  27, 1 877.   Franiz  vs.  Dehart^ 

I  Pa.  County,  5.  InUer  vs.  Houser^  Idem^  6.  2.  Where 
a  case  before  a  justice  is  adjourned  without  a  day,  the  justice 
cannot  enter  judgment  without  notice  to  the  parties.  Notice 
of  such  judgment  by  a  postal  card  is  insufficient,  in  the 
absence  of  proof  that  the  card  was  received.  Leslie  vs.  Tnnes^ 
3  Pa.  Dist,  689.  1 1  Lancaster  Review,  398.  Haines  vs. 
Townsend,  12  Lancaster  Bar,  160. 

XXIX.  Neglect  of  plaintiff  to  appear.  The  failure 
of  plaintiff  to  appear  on  the  day  of  the  hearing  or  the  day  of 
continuance,  authonzes  a  justice  to  nonsuit  him.  This  is  not  a 
judgment  on  the  merits,  nor  a  bar  to  another  action.  Vorigkt 
vs.  Sober ^  'ji  Pa.,  49. 

XXX.  Neglect  to  accept  security.  A  justice  of  the 
peace  is  not  bound  to  accept  as  security  for  costs  upon  an 
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appeal,  a  bond  executed  out  of  his  presence.  Foster  vs.  Holmes, 

30  Pittsburg  Journal,  38. 

XXXI.  Neglect  to  allow  reduction  of  claim.  A 
plaintiff  cannot  voluntarily  reduce  his  claim  so  as  to  bring  it 
within  the  jurisdiction  of  a  justice,  and  the  jurisdiction  of  the- 
common  pleas  is  not  enlarged  upon  an  appeal.  Set-off  being; 
a  privilege  of  the  defendant,  cannot  be  made  an  aid  by  plaintiff* 
to  his  claim  of  jurisdiction  before  a  justice.  Payments  alone 
can  reduce  his  claim.    James  vs.  Frick,  12  Phila.,  443. 

XXXII.  Neglect  to  deliver  copy  of  record.  A 
refusal  by  a  justice  to  deliver  a  copy  of  his  proceedings  to 
either  party  on  demand  and  after  a  tender  of  the  fee,  is  indict- 
able.    Wilson  vs.  Comm.,  10  S.  &  R.,  373. 

XXXIII.  Neglect  to  deliver  docket.  A  justice,  whose 
term  has  expired,  cannot  be  summarily  compelled  to  deliver 
over  his  docket  to  his  successor  in  office,  by  an  order  of  court 
on  petition  and  rule  to  show  cause.  Baker's  Petition,  In  re,  44 
Pa.,  440. 

XXXIV.  Neglect  to  enter  judgment,  i.  Where  a 
justice  reserves  his  decision  until  an  hour  certain,  and  then 
does  not  enter  judgment,  or  makes  some  further  order  in  the 
case,  a  party  after  waiting  a  reasonable  time  may  depart, 
assuming  that  the  magistrate  will  take  the  ten  days  allowed 
him  by  the  act  of  March  22,  1877,  or  will  notify  him  of  his 
decision.  Boyd  vs.  Ward,  38  Pittsburg  Journal,  446.  2. 
Under  the  act  of  March  22,  1877,  a  justice  is  required  to  enter 
judgment  within  ten  days  after  the  final  hearing  before  him  in 
a  case.  Haines  vs.  Townsend,  i  Chester  Co.,  146.  McDonald 
O'Neill,  $  Kulp,  97.  Boyd  vs.  Ward,  10  Pa.  County,  9.  3.  An 
alderman  rendered  judgment  at  the  hour  when  the  writ  was 
returnable,  and  made  a  brief  entry  of  it  on  the  papers  in  the 
case,  but  did  not  enter  it  on  his  docket  until  after  the  garnishee 
moved  for  leave  to  appeal  nunc  pro  tunc.  Held,  that  the  alder- 
man was  guilty  of  gross  negligence.  O'Malley  vs.  Mandeville, 
6  Kulp,  44. 

XXXV.  Neglect  to  furnish   copy  of  proceedings. 
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A  justice  of  the  peace  may  be  indicted  for  refusing  to  furnish 
a  copy  of  his  proceedings,  upon  previous  tender  of  the  legal 
cost  therefor.     Baily  vs.  Comm,,  5  R.,  59. 

XXXVI.  Neglect  to  give  notice  of  adjourned  hear- 
ing. I .  Where  a  case  pending  before  a  justice  is  adjourned  with- 
out day,  he  has  no  authority  to  proceed  further  with  the  action 
without  notice  to  defendant.  Edwards  vs,  Carr,  13  Luzerne 
Register,  427.  Van  Why  vs.  Burgiinder,  Idem,  435.  2.  Where 
a  hearing  has  been  continued  by  a  magistrate  without  day,  it 
is  his  duty  to  give  notice  to  the  defendant  of  the  time  he  will 
give  judgment  either  personally  or  by  letter.  He  cannot 
depute  a  witness  of  the  plaintiff  to  give  such  notice.  Hunt 
vs.  Laufer,  6  Pa.  County,  337.     i  Northampton  Co.,  285. 

XXXVII.  Neglect  to  grant  a  continuance.  On  a 
certiorari,  the  appellate  court  will  not  impute  bad  motives  to  a 
justice  in  refusing  to  grant  a  brief  continuance  of  a  case 
prayed  for,  because  he  believed  it  merely  colorable  and  for  the 
purpose  of  vexatious  delay.     Fisher  vs.  Nyce,  60  Pa.,  107. 

XXXVIII.  Neglect  to  hear  evidence,  i  .  The  entry  of 
judgment  by  a  justice,  without  evidence,  may  be  shown  by 
depositions  on  certiorari.  Baker  ws.  Richart,  12  Pa.  County, 
318.  Bachman  vs.  Siglin,  i  Lackawanna  Jurist,  33. 
2.  Before  a  justice  of  the  peace,  the  plaintiff  must  establish  his 
claim  by  competent  evidence,  though  the  defendant  does  not 
appear.  Barney  v^,  Fahs,  8  Lancaster  Review,  193.  6  Kulp, 
301.  Sipple  vs.  Guldin,  7  Kulp,  100.  Stanton  vs.  Groff,  ic 
Idem,  68.  3.  Where  the  transcript  of  the  record  of  a  justice 
fails  to  show  that  the  justice  heard  evidence  in  support  of  the 
plaintiff's  claim,  the  transcript  will  be  stricken  off.  Barney  vs. 
Fahs,  10  Pa.  County,  424.  5.  The  record  of  a  justice  must 
show  proof  that  allegations  were  offered  in  support  of  the 
plaintiffs  demand.  Sipple  vs.  Guldin,  3  Lackawanna  Jurist, 
128. 

XXXIX.  Neglect  to  keep  complete  records.  The 
judgment  of  a  justice  under  the  landlord  and  tenant  act  of 
December,  1863,  rests  on  an  inquest  of  facts  to  be  found  by 
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iiim  and  set  forth  in  his  docket.  The  demise,  the  term  and 
that  it  is  ended,  and  notice  of  the  landlord's  desire  of  reposses- 
sion must  appear  by  the  record.  Special  jurisdictions  must 
contain  on  their  face  everything  necessary  to  show  that  they 
are  not  transcended.     McGinnis  vs.  Vernon^  67  Pa.,  149. 

XL.  Neglect  to  note  evidence  on  docket.  It  is 
the  duty  of  a  justice  to  state  upon  his  docket  the  kind  of 
evidence  upon  which  the  plaintiff's  demand  is  founded,  other- 
wise his  judgment  will  be  reversed  on  certiorari.  Andreas  vs. 
Keller,  2  Northampton  Co.,  209. 

XLI.  Neglect  to  notify  justice,  i.  A  notice  to  a 
justice,  that  he  may  tender  amends  before  suit  brought  against 
him,  must  specify*  the  nature  and  circumstances  of  the  injury 
to  be  redressed  and  be  signed  by  the  parties.  Stansbury  vs. 
Bertron,  7  W.  &  S.,  362.     Grimes  vs.  Percival,  9  Pa.,  135. 

2.  The  act  of  March  21,  1772,  declares,  that  no  writ  shall  be 
sued  out  against  nor  copy  of  any  process  at  the  suit  of  a  sub- 
ject shall  be  served  on  a  justice  of  the  peace  for  anything  by 
him  done  in  the  execution  of  his  office,  until  thirty  days'  notice 
in  writing  of  such  intended  writ  or  process  be  served  upon  him, 
which  notice  shall  clearly  state  the  cause  of  action.  Mitchell 
vs.  Cowgill,  4  B.,  2y,  Prior  vs.  Cregg,  5  S.  &  R.,  44.  Jones 
vs.    Hughes,    Idem,    299.      Weiss    vs.    Wills,    2    R.,    208. 

3.  The  act  of  March  21,  1772,  requiring  thirty  days*  notice 
before  bringing  suits  against  justices,  does  not  apply  to  suits 
on  their  official  bonds  under  the  act  of  June  21,  1839.  When 
a  demand  is  made  and  the  money  not  paid  over,  the  bond  is 
broken.     Comm,  vs.  Frailey,  69  Pa.,  260. 

XLII.  Neglect  to  record  tender  of  money.  If 
a  justice  neglect  to  enter  on  his  docket  a  tender  of  money,  he 
may  be  answerable  to  the  defendant  for  loss  resulting  there- 
from.    Seibert  vs.  Kane,  i  Pa.,  38. 

XLIII.  Neglect  to  return  recognizance.  The  act  of 
March  30,  1821,  requires  the  aldermen  of  Philadelphia  to 
set  down  in  a  docket  the  name,  address  and  business  of  the 
recognisor  and  the  surety,  and  make  a  full  return  of  the  recog- 
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nizance  and  of  the  proceedings  relating  to  the  case.  A  neglect 
or  refusal  to  do  so  is  a  misdemeanor.  Fox  vs.  Comm^ 
Six  Pa.,  516. 

XLIV.  Neglect  TO  SEAL  TRANSCRIPT.  The  transcript  of  a 
justice^  not  authenticated  under  seal,  is  not  evidence.  Waiver^ 
ionvs.  Comm,,  7  8.  ft  R.,  273. 

XLV.  Neglect  to  set  oxrr  the  evidence.  The  law 
does  not  require  a  justice^  in  ordinary  cases,  to  set  oat  the 
testimony  in  full,  or  copy  at  length  upon  his  docket  document- 
ary evidence.  The  record  should  show  that  testimony  was 
taken  and  the  case  was  heard.     HiU  vs.  ScotOon,  7  Kulp,  345. 

XLVI.  Neglect  to  surrender  docket  to  successor. 
Under  the  act  of  April  21,  1846,  all  justices  of  the  peace  are 
bound  to  deliver  over  their  dockets  and  papers  to  didr  succes- 
sors in  office.  All  acts  done  by  a  magistrate  after  the  expira- 
tion of  his  commission  are  of  no  effect  Regie  vs.  Nugent^  2 
Parsons,  302.    Koonsv%.  Headley^  49  Pa.,  16& 


L 

Land. 

Neglbct  by  excavating.  No  one  will  be  permitted  to 
excavate  his  land  as  to  do  a  permanent  injury  to  the  land  of 
his  adjoiner,  when  such  adioiner's  land  is  in  its  natural  con- 
dition.    Bellvs,  Reed  J  3  Luzerne  Register,  247. 

Landlord  and  Tenant.   See ''  Rent/'  '*  Distress/'  ''  Lease." 

I.  Neglect  as  to  goods  eloigned.  In  an  action  against 
a  surety  for  non-payment  of  rent,  it  is  no  defence  that  goods 
of  the  tenant  have  been  eloigned,  unless  the  plaintiff  or  his 
bailiff  has  been  guilty  of  negligence.  Myers  vs.  HulUnum^ 
3  W  N.,  487. 
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II.  Neglect  by  abandonment.  An  abandonment  by  the 
tenant  of  demised  premises  is  such  a  relinquishment  as  amounts 
to  an  ii]^>Iied  surrender,  and  justifies  an  immediate  resump- 
tion hy  the  landlord.  A  tenant,  however,  is  not  bound  to 
reside  in  his  rented  house,  or  to  occupy  it  with  goods  sufficient 
to  answer  a  distress.  But  if  he  has  withdrawn  by  fraud  or 
flight,  the  landlord  need  not  wait  for  the  dilapidation  of  his 
property  and  a  daily  accretion  of  unpaid  rent.  McKinnty  vs. 
Reoiier,  7  W.,  123. 

III.  Neglect  by  eviction,  i.  Where  a  landlord  takes 
posse.ssion  of  the  premises,  and  uses  and  occupies  the  same 
personally  or  by  a  subsequent  tenant,  he  will  be  estopped 
from  collecting  rent  for  the  same  period  of  time  from  the 
former  tenant,  unless  otherwise  agreed.  Aiier  vs.  Penn,  gz 
Pa.y  446.  2.  The  actual  opening  of  a  public  street  or  high- 
way in  virtue  of  the  eminent  domain  of  the  state,  would  not 
be  such  an  eviction  as  to  entitle  the  vendee  to  maintain  an 
action  for  the  breach  of  his  covenant  of  general  warranty. 
Dobbins  vs.  Brown,  12  Pa.,  75.  Peck  vs.  Jones ^  70  Pa.,  85 • 
3.  Where  a  landlord,  under  compulsion  of  law,  removes  a 
portion  of  his  house  which  obstructed  the  opening  of  a  new 
street,  in  pursuance  of  notice  given  him,  he  is  not  answerable 
in  damages  to  the  occupants  of  the  house  for  tearing  part  of 
it  down.  Dunn  vs.  Mellon ,  29  W.  V.,  272.  4.  In  an  action 
for  rent,  an  affidavit  of  defence  which  avers  an  actual  eviction 
by  title  paramount,  is  sufficient  Friend  v^.  Oil  Well  Co.,  165 
Pa.,  652.  5.  An  eviction  of  a  tenant  by  a  landlord  does  not 
forfeit  rent  already  accrued.  Gallagher's  Estate,  37  Pittsburg 
Journal,  306.  6.  A  landlord  has  no  right  to  enter  on  the 
demised  premises  without  the  consent  of  the  tenant,  even  for 
the  purpose  of  making  repairs.  Garrett  vs.  Cummins,  2 
Phila.,  207.  7.  When  a  landlord,  after  the  destruction  of  a 
leased  building  by  iire,  enters  with  the  consent  of  the  tenant 
for  the  purpose  of  rebuilding,  such  entry  operates  as  a  rescis- 
sion pro  tanto  of  the  lease,  suspending  the  payment  of  rent. 
Heller  ws.  Ins,  Co.,  133  Pa.,  152.     8.  A  tenant  who   retains 


938  THE    LAW    OF     NEGLIGENCE 

Landlord  and  Tenant — Continued. 

possession  cannot  allege  eviction  as  an  excuse  for  the  non- 
payment of  rent.  Sutton  vs.  Foulke,  2  Pa.  County,  529. 
9.  The  expulsion  of  the  lessee  from  all  or  some  part  of  the 
demised  premises  will  suspend  accruing  rent  Wolf  vs.  Weiner^ 
2  Brewster,  524..     7  Phila.,  274. 

IV.  Neglect,  by  misrepresentation  of  title.  The 
Tule  that  a  tenant  cannot  deny  his  landlord's  title,  does  not 
apply  where  the  tenant  can  show  that  he  was  induced  to  accept 
of  the  lease  by  misrepresentation  and  fraud.  Miller  vs. 
McBrier,  14  S.  &  R.,  382.  Hall  vs.  Benner,  i  P.  &  W.,  402. 

V.  Neglect  in  accepting  rent.  The  acceptance  by  a 
landlord  of  rent  after  the  expiration  of  the  term  and  a  notice 
to  quit,  is  an  equivocal  act,  which  must  be  determined  by  the 
quo  ammo  with  which  it  is  accepted.  It  is  not  of  itself  a 
waiver  of  the  notice.     Fitzpatrick  vs.  Childs,  2  Brewster,  365. 

VI.  Neglect  in  amount  of  rent  due.  A  landlord  is 
bound  to  know  the  exact  amount  due  from  his  tenant,  and  if 
he  distrains  for  more  rent  than  is  due,  he  must  answer  in  dam^ 
ages.     Clinefelter  vs.  Spencer ^  27  Pittsburg  Journal,  19. 

VII.  Neglect  in  appraisement.  The  act  of  March  21, 
1772,  provides,  that  the  tenant  shall  have  five  days  next  after  a 
-distress  and  notice  thereof  wherein  to  replevy  the  goods.  After 
tiie  expiration  of  that  period,  an  appraisement  shall  be  made, 
and  after  such  appraisement  six  days'  notice  shall  be  given  of 
^e.  The  rule  is,  that  the  time  shall  be  computed  excluding 
the  day  on  which  the  act  was  done  from  which  the  count  is  to 
be  made.  If  the  last  day  falls  on  Sunday,  the  tenant  has  all 
of  the  following  day   to   replevy.     Brisben  vs.    Wilson^   60 

Pa.,  457. 

VI I L  Neglect  in  disputing  title  of  landlord,  i.  The 
{person  who  disputes  the  landlord's  title,  must  do  so  in  virtue  of 
title  accrued  since  the  commencement  of  the  lease.  Haffner 
vs.  Hoeckley,  3  Brewster,  253.  2.  A  tenant,  in  a  proceeding 
by  his  landlord  to  recover  possession,  may  show  in  defence, 
that  the  title  of  the  landlord  has  come  to  an  end  by  expiration 
by  the  landlord's  own  act,  or  that  it  has  been  divested  by 
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act  of  law.  Smith  vs.  Croasland,  1 5  W.  H.,  211.  Strohm  vs. 
Carroll^  11  Lancaster  Bar,  62.  Wireman  vs.  McCloskey,  12 
Idem,  42. 

IX.  Neglect  in  distraining  goods  of  a  stranger.  The 
goods  of  a  stranger  found  on  the  demised  premises  are  liable 
to  a  distress  for  rent.  To  this  general  rule,  there  are  many 
exceptions  in  fact.  The  goods  of  a  third  person  placed  in  the 
way  of  trade  on  storage  in  the  warehouse  of  one  who  receives 
goods  on  storage  are  not  liable  to  distress  for  rent  for  such 
warehouse,  although  found  on  the  premises.  Nor  are  the 
goods  of  a  guest,  for  rent  due  by  the  innkeeper,  nor  those  of  a 
boarder  in  a  boarding-house.  Nor  grain  sent  to  a  mill,  nor 
cloth  in  a  tailor  shop,  nor  goods  on  a  wharf,  or  in  the  hands 
of  a  factor  for  rent  due  from  the  one  temporarily  having  the 
possession  of  the  goods.  Nor  are  goods  in  the  custody  of 
the  law  liable,  nor  property  of  a  tenant  holding  by  a  renewed 
lease,  for  the  payment  of  arrears  of  rent  due  from  a  previous 
tenant.     Karns  vs.  Mc Kinney,  74  Pa.,  389. 

X.  Neglect  in  evicting  tenant,  i.  Where  a  farm  and 
the  buildings  thereon  were  leased  to  a  tenant,  and  a  barn  wais 
torn  down  by  the  landlord  with  the  consent  of  the  tenant, 
under  a  promise  by  the  landlord  to  rebuild,  which  he  failed  to 
fulfill,  held,  the  act  was  not  an  eviction.  Damages  for  the 
breach  of  contract  to  rebuild  could  be  proved  in  reduction  of 
the  rent.  Heayn  vs.  Fulton,  13  W.  N.,  28.  2.  Where  a  build- 
ing under  lease  to  a  tenant  has  been  torn  down  and  removed 
by  city  authorities  as  dangerous,  the  mere  acquiescence  of  the 
owner,  or  the  fact  that  the  eviction  was  desirable  to  him,  will 
not  make  the  owner  liable  to  the  tenant  for  injuries  incurred. 
HitcJuock  vs.  Bacon,  118  Pa,,  272.  3.  Where  a  lessee  is 
evicted  during  his  term  by  the  holder  of  a  paramount  title, 
without  fraud  on  the  part  of  the  lessor,  his  measure  of 
damages  against  the  lessor  is  the  consideration  paid  by  him. 
If  he  has  paid  only  the  rent  during  the  time  of  his  possession, 
he  is  entitled  to  only  nominal  damages.  He  is  not  entitled  to 
recover  for  improvements  made  by  him.     Lanigan  vs.  KUUi 
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97  Pa.)  1 20.  4.  The  act  of  an  adjoining  owner  of  property 
in  taking  down  a  party  wall,  under  authority  of  the  building 
inspectors,  rendering  the  leased  premises  untenantable,  is  not 
a  defence  to  a  suit  for  rent.  Wilson  vs.  Barns,  17  W.  N.,  27. 
XL  Neglect  in  inquisition.  In  proceedings  for  pos- 
session, the  inquisition  is  not  good  that  leaves  the  necessary 
facts  uncertain  and  to  be  made  out  by  conjecture  or  inference. 
Fahnestock  vs.  Faustenauer,  5  S.  ft  R.,  174. 

XII.  Neglect  in  landlord's  signature.  Where  an 
agent,  without  disclosing  his  principal,  executes  the  lease  of 
a  house  in  his  own  name,  though  with  the  word  *'  agent " 
attached,  the  tenant  holds  under  the  agent.  Seyfert  vs.  Bean, 
83  Pa.,  450. 

XIII.  Neglect  in  making  repairs.  Where  by  agree- 
ment, a  landlord  entered  and  made  repairs,  the  tenant  has  no 
right  to  compensation  for  the  inconvenience  and  loss  to  him 
thereby  occasioned,  unless  the  completion  thereof  was  unrea- 
sonably delayed.     Reineman  vs.  Bleary  96  Pa.,  155. 

XIV.  NtOLECT  IN  NOTICE  TO  QUIT.  I.  A  nodce  to  quit 
must  be  expressed  in  plain  and  direct  language,  not  in  an 
alternative  to  leave  or  else  buy  the  premises,  or  pay  a  higher 
rent.  Byrne  v%.  Funk,  13  W.  N.,  503.  2.  The  general  rule 
as  to  computation  of  time  is,  that  when  by  an  act  of  assembly 
a  given  number  of  days  is  allowed  to  do  an  act,  the  day  on 
which  the  rule  is  taken  or  the  decision  made  is  excluded* 
Where  the  last  day  of  a  lease  was  March  24,  notice  given  on 
the  preceding  December  25  was  in  time.  Cromelien  vs.  Brink, 
29  Pa.,  524.  Duffy  vs.  Ogden,  64  Pa.,  240.  3.  A  notice 
to  quit  to  one  of  two  joint  tenants  is  a  good  notice  to  both, 
and  upon  non>compliance  with  such  notice,  the  lessor  or  his 
assignee  is  entitled  to  the  benefits  of  the  act  of  December  14,. 
1863.  Glenn  vs.  Thompson,  75  Pa.,  389.  4.  A  verbal  notice 
to  quit  is  sufficient,  but  a  notice  by  a  stranger  is  void.  Koenig 
vs.  Bauer,  i  Brewster,  304.  Tkamm  vs.  Hamberg,  2  Brewster, 
528.  5.  Where,  in  a  notice  to  quit,  a  mistake  in  the  date  of 
the  expiration  of  the  lease  appears,  but  the  mistake  is  explained 
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by  the  dates  and  other  language  of  the  notice,  held,  that  the 
notice  was  a  substantial  compliance  with  the  act  of  December 
14,  1863.  Wengerws,  Raymond,  104  Pa.,  33.  6.  Notice  to 
quit  need  not  be  under  seal,  nor  even  in  writing.  It  may  be 
waived,  and  the  making  a  new  contract  is  an  act  of  waiver. 
Cook  vs.  NeUson,  10  Pa.,  41.  Wilgtis  vs.  Whitehead,  89 
Pa.,  131. 

XV.  Neglect  in  preferred  claim.  The  claim  of 
wages  for  labor  under  the  act  of  1872,  is  preferred  to  the  land- 
lord's claim  for  rent.  His  claim  for  rent  on  funds  in  the 
sheriff's  hands,  made  on  execution,  is  allowed  only  for  rent  due 
at  the  time  of  the  levy.  Nimick  vs.  Coal  Co,,  2  Pa.  County, 
197.     Merrill  ws.  Trimmer,  Idem,  49. 

XVI.  Neglect  IN  PROCEEDINGS  FOR  POSSESSION,  i.  Under 
the  act  of  1863,  the  justice  must  find  that  the  plaintiff  was 
peaceably  possessed  of  the  premises  and  delivered  them  to  the 
tenant  or  some  one  under  whom  he  claims,  that  the  term  is 
fully  ended,  and  that  he  gave  three  months*  previous  notice 
of  a  desire  to  repossess.  The  facts  found  by  the  justice  must 
appear  in  the  record  of  the  judgment,  or  by  reference  to  the 
complaint  Givens  vs.  Miller,  62  Pa.,  133.  2.  In  proceed- 
ings between  landlords  and  tenants  before  justices  of  the  peace, 
no  unattainable  precision  of  procedure  shall  be  exacted,  but 
only  a  substantial  compliance  with  the  letter  and  spirit  of  the 
statute.  Snyder  vs.  Carfrey,  54  Pa.,  90.  3.  Under  the  act 
of  April  3,  1830,  to  obtain  possession  of  demised  premises  for 
the  non-payment  of  rent,  the  jurisdiction  of  the  magistrate 
must  be  affirmatively  shown  by  the  record,  the  amount  of  rent 
in  arrear  must  be  endorsed  on  the  writ  of  possession.  The 
tenant  may  supersede  the  writ  by  paying  to  the  constable,  for 
the  use  of  the  lessor,  the  amount  of  the  rent,  with  costs.  The 
writ  of  possession  should  not  be  issued  until  five  days  after 
the  judgment  has  been  rendered.     Trimbath  vs.  Patterson,  76 

Pa.,  277. 

XVII.  Neglect  in  removing  goods,  i.  A  landlord 
not  being  allowed  to  distrain  for  rent  until  it  is  due,  a  tenant 
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may  lawfully  sell  the  goods  before  that  time,  and  authorize 
their  removal  from  the  demised  premises.  Jackson's  Appeal^  3 
Montgomery  Co.,  96.  2.  To  justify  a  landlord  to  follow  and 
distrain  the  goods  of  his  tenant  when,  off  the  premises,  the 
removal  must  be  fraudulent  An  open  and  notorious  removal 
in  the  daytime,  without  notice  to  the  landlord,  is  not  fraudulent 
in  most  cases.    Purfelws.  Sands,  i  Ashmead,  120. 

XVIII.  Neglect  in  representations,  i.  False  repre- 
sentations made  to  lessor  by  lessee  as  an  inducement  to  the 
making  of  the  lease,  will  avoid  the  lease  at  the  option  of  the 
lessor.  Harvey  \?*.  Gunzberg,  148  Pa.,  294.  2.  A  court  of 
equity  will  not  set  aside  a  lease,  on  the  ground  of  a  fraudulent 
representation,  where  the  means  of  information  are  equally 
accessible  to  both  parties.  Johnson  vs.  Matthews,  4  Delaware 
Co.,  365.  3.  A  lease  implies  a  covenant  on  the  part  of  the 
landlord  that  the  house  is  habitable.  Elspecially  is  this  so^ 
when  the  landlord,  as  an  inducement  for  the  tenant  to  sign  the 
lease,  says  that  the  house  has  been  put  in  complete  order. 
Showaker  vs.  Boyer,  3  Pa.  County,  271.  4.  In  an  action  upon 
a  lease  for  rent,  an  affidavit  of  defence  setting  forth  a  mere 
representation  by  the  landlord's  agent  as  to  future  action, 
dehors  the  lease,  contrary  to  its  terms,  and  not  averred  to  be 
either  false  or  fraudulent,  is  insufficient  to  prevent  judgment. 
Wilcox  ws.  Palmer,  163  Pa.,  109.  5.  A  provision  in  a  lease 
that  the  house  shall  not  be  used  otherwise  than  as  a  dwelling, 
IS  a  suitable  representation.  Where  a  lease  was  signed  on  the 
representation  of  the  landlord  that  the  well  and  drainage  of  the 
place  were  in  good  order,  whereas  the  opposite  was  the  case, 
as  was  known  to  the  lessor,  who  subsequently  refused  to  remedy 
the  defects,  whereby  the  lessee  was  obliged  to  expend  more 
than  the  rent  in  arrear  to  perfect  the  drainage,  this  may  be 
offered  as  a  defence  in  an  action  for  rent.  Wolfe  vs.  ArroUy 
33  Pittsburg  Journal,  427.  16  W»  H.,  565.  Tischner  vs. 
Bambrick,  3  W.  N. ,  94.  6.  If  premises  are  let  for  a  certain 
purpose,  and  the  lessor  falsely  represents  them  to  be  fit  for  that 
purpose,  though  knowing  the  contrary,  a  jury  may  find  inten- 
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tional  fraud  on  the  part  of  the  lessor.     Wolfe  vs.  Arrott,  109- 

Pa.,  473- 

'XIX.  Neglect  in  sub>letting  premises.     It  seems,  that 

the  underletting  a  part  of  the  demised  premises  without  the 

lessor's  consent,  is  no  breach  of  a  covenant,  that  the  demised 

premises  shall  not  be  underlet  or  rented.     Noble  vs.  Becker^  j 

Brewster,  550. 

XX.  Neglect  in  terms  of  lease.  The  form  of  words- 
used  in  a  lease  is  of  no  consequence,  if  they  indicate  a  license^ 
covenant  or  agreement     Moore  vs.  Miller ^  8  Pa.,  272. 

XXL  Neglect  of  ability  to  use  premises.  Where  a. 
covenant  in  a  lease  provided,  that  the  premises  should  be  used 
only  as  a  saloon,  the  tenant  is  not  released  from  liability  for 
the  rent  by  a  failure  to  obtain  a  license  to  sell  liquors.  The 
license  was  a  matter  with  which  the  lessor  had  nothing  to  do. 
The  risk  of  obtaining  it  was  assumed  by  the  lessee.  Teller  ws^ 
Boyle,  132  Pa.,  56. 

XXII.  Neglect  OF  NOTICE  TO  QUIT.  i.  In  proceedings 
to  dispossess  a  tenant,  the  day  the  notice  was  served  need  not 
appear  in  the  record,  if  the  magistrate  finds  that  it  was  served 
three  months  before  the  end  of  the  term.  Bedford  vs.  Kelly f. 
61  Pa.,  491.  2.  Where  a  lease  is  to  expire  at  a  time  certain^ 
a  notice  to  quit  is  not  necessary  in  order  to  recover  in  eject- 
ment Bedford  vs.  McElherron,  2  S.  ft  R.,  49.  3.  When  a 
lease  is  made  for  a  determinate  period,  the  landlord  may 
maintain  an  action  of  ejectment  immediately  after  the  end  of 
the  term,  without  having  given  any  previous  notice  to  quit,  and 
the  tenant  may  in  like  manner  depart  without  notice.  If  suck 
tenant  holds  over  for  a  second  year,  the  landlord  must  give 
him  three  months'  notice  to  quit  before  instituting  proceedings 
to  oust  him,  but  this  notice  is  required  of  the  landlord  only 
The  act  of  December  14,  1863,  requires  the  lessor  to  give 
notice  of  his  desire  to  repossess  the  property  three  months 
before  the  expiration  of  the  term.  But  no  statute  requires  the 
tenant  to  give  notice  of  his  intention  to  quit  at  the  expiration 
of  any  year.     Brown  vs.  Brigluly,  14  W.   N.,  497.     4.  A 
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tenant  from  quarter  to  quarter,  who  has  held  over,  is  not  bound 
to  give  notice  of  his  intention  to  quit  at  the  end  of  the  current 
quarter.  Cook  vs.  Neilson,  (divided  court),  lO  Pa.,  41. 
5.  Where  the  lease  is  from  year  to  year,  or  for  any  indefinite 
period,  notice  is  necessary  to  terminate  the  demise,  and  this, 
under  the  act  of  December  14,  1863,  must  be  given  three 
months  before  the  expiration  of  the  term.  Dunam  vs.  Rothr 
4rmcl^  112  Pa«y  272.  6.  A  landlord  cannot,  without  having 
given  three  months'  notice  to  quit,  proceed  under  the  acts  of 
1772  or  1863  to  dispossess  a  tenant  holding  from  month  to 
month,  although  the  lease  contains  the  tenant's  agreement  to 
surrender  possession  on  receiving  thirty  days'  notice  prior  to 
the  expiration  of  any  such  time.  GauU  vs.  Neal^  6  Phila.,61. 
7.  A  ten.ini  from  month  to  month  is  not  entitled  to  notice  to 
quit  A  month's  notice  to  quit  is  sufficient  If  a  tenant  from 
month  to  month  holds  over  for  more  than  a  year,  he  does  not 
become  a  tenant  from  year  to  year.  HoUis  vs.  Bums^  100 
Pa.,  206.  8.  The  three  months'  notice  to  leave  demised  prem- 
ises, required  by  act  of  March,  1772,  being  for  the  benefit  of 
the  tenant,  may  be  waived  by  him  in  his  lease.  Hutctdnsan 
vs.  Porter^  1 1  Pa.,  472.  9.  Where  property  is  leased  for  a 
fixed  and  definite  term,  and  the  lease  then  to  terminate,  no 
notice  to  quit  is  required.  Jones  vs.  Whitehead^  i  Parsons, 
304.  10.  A  provision  in  a  lease  that  at  the  expiration  of  a 
five  days'  notice  to  quit,  the  lease  shall  be  void,  is  simply  a 
means  by  which  the  tenancy  may  be  terminated,  and  does  not 
take  the  place  of  the  statutory  provision,  rtsquiring  three  months 
notice  before  proceedings  can  be  commenced  under  the  land- 
lord and  tenant  acts.  Killeem  vs.  Haddock^  4  Kulp  408. 
1 1.  The  statutory  three  months'  notice  may  be  waived  by  the 
tenant.  KUleen  vs.  Haddock^  3  Montgomery  Co.,  1 76.  12.  All 
leases  for  uncertain  terms  are  prima  facie  leases  at  will ;  it  is 
the  reservation  of  an  annual  rent  that  turns  them  into  leases 
from  year  to  year.  A  letting  at  a  yearly  rent,  though  payable 
quarterly,  is  an  implied  letting  from  year  to  year.  It  is  bind- 
ing for  another  year,  unless  determined  by  the  dissent  of  either 
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party,  announced  to  the  other,  fully  three  months  before  the 
end  of  the  year.  Lesley  v^,  Randolph,  ^^.^  126.  13.  Where 
a  landlord  wishes  to  determine  a  lease,  which  is  from  year  to 
year,  he  must  give  his  tenant  three  months  notice  to  quit,  before 
the  expiration  of  the  current  year.  Lloyd  vs.  Cozens,  2  Ashmead, 
131.  14.  Where  a  lease  for  a  specified  time  contains  a  covenant 
by  the  tenant  to  deliver  up  possession  at  the  expiration  of  the 
term  without  further  notice,  reserving  to  the  landlord  the  right 
to  enter  and  repossess  the  premises,  the  landlord  may  main- 
tain ejectment  without  previous  notice  to  quit.  McCanna  vs. 
Johnston,  19  Pa.,  434.  15.  Where  a  lease  is  for  a  term  certain, 
no  notice  to  quit  is  necessary.  Where,  by  the  terms  of  the 
lease,  it  was  further  agreed,  that  if  the  tenant  should  continue 
on  the  premises  after  the  termination  of  the  contract,  then  the 
contract  is  to  continue  in  force  for  another  year,  and  so  on 
from  year  to  year  until  legal  notice  is  given  for  a  removal,  held, 
that  if  without  a  demand  of  possession  by  the  landlord  on  or 
before  the  day  the  lease  expired,  the  tenant  continued,  he  could 
not  be  turned  out  by  the  landlord  until  the  end  of  the  year, 
and  then  only  on  three  months  previous  notice.  McGregor 
vs.  Rawle,  57  Pa.,  186.  16.  Where  the  tenant  does  an  act, 
which  amounts  to  a  disavowal  of  the  title  of  the  lessor,  no  notice 
to  quit  is  necessary  ;  as  where  the  tenant  has  attorned  to  some 
other  person,  or  refused  to  pay  rent  by  saying  his  connection 
as  his  tenant  has  ceased.  Newman  vs.  Rutter,  8  W., 54.  1 7.  In 
a  proceeding  by  a  landlord  to  recover  possession  of  prem- 
ises under  the  act  of  December  14,  1863,  it  must  appear  that 
the  lease  was  for  a  term  certain,  that  the  term  had  fully  ended, 
and  that  three  months'  notice  to  give  up  possession  had  been 
given  to  the  tenant.  This  notice  must  be  given  three  months 
before  the  expiration  of  the  term,  not  before  the  commencement 
of  proceedings.  Parsons  vs.  Routnfori,  2  Pearson,  81.  18.  Where 
a  tenant  for  a  term  of  years  holds  over  at  the  expiration  of 
his  term,  he  becomes  a  tenant  from  year  to  year,  and  is  enti- 
tled to  a  notice  to  quit  at  the  end  of  any  year,  served  at 
least  three  months  before  that  time.     Phosnixville  vs.  Walters, 

60 
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147  Pa.y  501.  19.  Where  a  tenant  remains  in  possession  of 
the  demised  premises  after  the  expiration  of  the  term,  without 
any  new  agreement,  he  is  subject  to  all  such  covenants  of  the 
original  lease  as  are  applicable  to  the  present  situation.  /SUf- 
Ups  vs.  Manges,  4  Wh.,  226.  20.  If  the  tenant  has  bound 
himself  to  quit  the  demised  premises  at  a  definite  and  fixed 
period,  the  landlord  may  without  notice  to  him  set  him  out  of 
possession,  if  it  can  be  done  without  breach  of  the  peace. 
Where,  however,  the  lease  is  from  year  to  year,  or  for  any 
indefinite  period,  notice  is  necessary  to  terminate  the  demise. 
Rich  vs.  Keyser,  54  Pa.,  86.  21.  A  copy  of  a  notice  to  quit  is 
competent  evidence,  without  notice  to  produce  the  original. 
Every  written  notice  is  for  the  best  of  reasons  to  be  proved  by 
a  duplicate  original ;  for  if  it  were  otherwise,  the  notice  to  pro- 
duce the  original  could  be  proved  only  in  the  same  way  as  the 
original  notice  itself,  and  so  on  infinitum,  Eisenhart  vs.  ^^i^- 
maker, \^^.^^.,\^t,  Smyth vs, Hawthorn^  ^'R^^ng.  22.  In 
a  lease  from  month  to  month,  the  agreement  by  the  tenant 
to  remove  at  one  month's  notice  is  not  such  a  waiver  of  the 
three  months'  notice  as  is  required  by  the  act  of  1772.  Vediiz 
vs.  Levy^  18  Phila.,  328.  23.  Where  by  the  terms  of  a  lease 
for  one  year  provision  is  made  for  its  extension,  if  the  lessor 
shall  consent  thereto,  and  after  the  lapse  of  the  year  the  lessee 
remains  in  possession  without  dissent  of  the  lessor,  his  assent 
will  be  presumed.     Vetter's  Appeal,  99  Pa.,  52. 

XXIII.  Neglect  of  quiet  enjoyment  of  premises. 
I.  Actual  physical  expulsion  is  not  necessary  to  constitute 
an  eviction,  but  any  interference  by  the  landlord  with  the 
tenant's  beneficial  enjoyment  of  the  demised  premises,  will 
amount  to  an  eviction  in  law.  A  disturbance  of  such  enjoy- 
ment by  the  lawful  acts  of  a  stranger,  however,  is  no  defence 
for  non-payment  of  rent.  Daran  vs.  Chase,  2  W.  H.,  609. 
Dougherty  vs.  Wagner,  Idem,  291.  2.  An  act  of  a  landlord 
which  deprives  his  tenant  of  that  beneficial  enjoyment  of  the 
premises  to  which  he  is  entitled  under  a  lease,  will  amount 
in  law  to  an  eviction  and  suspend  the  rent.     Where  repairs 
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are  not  ordinary,  but  of  a  kind  to  deprive  the  tenant  of  all 
beneficial  enjoyment  of  the  premises,  or  at  least  seriously  inter- 
rupt it  while  the  repairs  are  in  progress,  they  amount  to  an 
eviction  and  suspend  the  rent.^  Hoevelerws,  Flemings  91  Pa., 
322.  3.  In  every  demise  there  is  an  implied  covenant  for 
peaceable  and  quiet  enjoyment,  but  not  a  guaranty  to  the 
tenant  from  injury  by  the  wrongful  acts  of  strangers.  The 
covenant  for  quiet  enjoyment  means  only  that  the  tenant  shall 
not  be  evicted  or  disturbed  by  good  title  in  the  premises  or 
part  of  them.  Moore  vs.  Weber,  71  Pa.,  429.  4.  Every 
lease  implies  a  covenant  for  quiet  enjoyment  But  it  extends 
only  to  the  possession,  and  its  breach,  like  that  of  the  warranty 
for  title,  arises  only  from  eviction  by  means  of  title.  It  does 
not  protect  against  the  entry  and  ouster  of  a  tort-feasor.  Even 
the  entry  of  the  state,  by  virtue  of  her  right  of  eminent  domain, 
incurs  no  breach  of  the  covenant.  Schuylkill  R,  R.  vs. 
SchmoeU,  57  Pa.,  273.  5.  A  tenant  who  alleges  that  his 
landlord  has  interfered  with  the  beneficial  enjoyment  of  the 
property,  but  who  remains  in  possession,  must  pay  rent 
Sutton  vs.  Foulke,  4  Lancaster  Review,  49. 

XXIV.  Neglect  of  sub-tenant.  A  sub-tenant  may 
pay  the  paramount  landlord,  where  his  occupation  of  the  prem- 
ises is  liable  to  interruption  from  the  default  in  payment  of  the 
paramount  rent.  He  need  not  wait  for  process  to  be  taken 
against  him.      CoUins  vs.  Wttilldin,  3  Phila.,  202. 

XXV.  Neglect  of  sub-tenant's  rights,  i.  A  tenant 
cannot  waive  any  legal  right  to  the  prejudice  of  the  sub- 
tenant. A  sub-tenant  is  entitled  to  the  right  of  tendering 
security  for  rent,  provided  in  the  act  of  March  25,  1825. 
Grider  ws,  Mclntyre,  6  Phila.,  112.  2.  A  tenant  after  sub- 
letting a  part  of  the  demised  premises,  assigned  his  term  to  a 
stranger,  who  at  once  obtained  a  new  lease  from  the  landlord 
for  a  longer  term,  without  notice  to  the  sub-tenant ;  such  sur- 
render and  new  demise  did  not  extinguish  the  term  of  the  sub- 
tenant,  nor  could  his  goods  be  distrained  by  the  landlord  ibr 
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rent  due  from  the  assignee  on  the  new  lease.     Hessel\s,Joh^ 

5on,  129  Pa.,  173.     142  Pa.,  8. 

XXVI.  Neglect  on  the  part  of  tenant.  The  mere 
relation  of  landlord  will  not  make  the  lessor  liable  for  the  neg- 
ligence of  his  tenant.  Bears  vs.  Ambler^  9  Pa.,  193.  Offer- 
man  vs.  Starr,  2  Pa.,  394.  Little  SchiylkUl  Nov,  Co,  vs. 
Richards,  57  Pa.,  148. 

XXVII.  Neglect  of  tenant's  rights  by  intrusion.  If 
a  landlord  interrupt  the  tenant's  enjoyment  of  the  demised 
premises,  the  rent  is  suspended,  unless  he  acted  under  a 
reserved  privilege.      Vaughan  vs.  Blanchard,  4  D.,  124. 

XXVIII.  Neglect  of  tenant  to  pay.  i.  The  owner  of 
a  chattel  in  the  possession  of  a  tenant,  which  has  been  dis- 
trained for  rent  and  sold,  cannot  maintain  trover  for  it  against 
the  landlord,  when  notice  of  the  distress  was  given  to  the 
tenant.  Caldcleugh  vs.  HoUingsworth,  8  W.  &  S.,  302.  2.  The 
assignee  of  a  lease,  as  to  his  liability  for  rent,  stands  in  the 
same  situation  as  the  lessee,  and  if  the  goods  be  fraudulently 
removed,  may  be  followed  and  distrained  for  the  rent.  Rent 
payable  in  iron  may  be  recovered  by  distress.  Jones  vs.  Gun- 
drim,  3  W.  &  S.,  531.  3.  The  goods  of  a  boarder  are  not 
liable  to  be  distrained  for  rent  due  by  the  keeper  of  a  board- 
ing house.     Riddle  vs.  Welden,  5  Wh,,  9. 

XXIX.  Neglect  of  title  to  premises,  i.  If  a  party 
accepts  a  leeise  through  misrepresentation,  fraud  or  trick  of 
the  lessor,  or  through  a  mutual  mistake  of  the  facts  by  both 
parties,  the  lessee  is  not  subsequently  estopped  from  setting  up 
a  title  in  himself  superior  to  that  of  the  lessor.  Berridge  vs. 
Glassey,  20  W.  H.,  50.  2.  The  rule  that  one  holding  under 
a  lease  shall  not  dispute  his  lessor's  title,  does  not  apply  where 
one  having  no  title,  by  trick  or  artifice  induces  another  in  pos- 
session to  take  a  lease.  Evans  vs.  Bidwell,  76  Pa.,  497. 
3.  Under  the  act  of  December   14,  1863,  in  proceedings  to 

.recover  possession  of  rented  premises,  while  the  tenant  cannot 
defend  on  an  outstanding  title  in  a  stranger  at  the  date  of  the 
lease,  he  may  show  that  the  title  of  the  landlord  had  ended  since 
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the  commencement  of  the  lease.  The  title  alleged  in  defence 
must  be  connected  with  the  title  of  the  lessor,  or  it  must  be 
s)}own  that  his  title  has  been  divested  by  his  own  act  or  by 
descent  from  him ;  a  tenant  has  no  right  to  attorn  to  a  stranger  to 
his  lessor's  title.  Heritage  vs.  WUfong,  58  Pa.,  137.  4.  It  is 
a  rule  of  law,  that  a  tenant  in  possession  under  a  lease  shall  not 
be  allowed  to  dispute  the  title  of  his  lessor.  Yet  this  rule  has 
its  exceptions.  Where  the  tenant  has  been  induced  to  accept 
the  lease  by  misrepresentation,  fraud  or  trick  practiced  upon 
him  by  the  lessor,  he  is  not  estopped  from  setting  up  a  superior 
title  to  that  of  the  lessor.  When  a  contract  is  made  under  a 
mistake,  or  in  ignorance  of  a  material  fact,  it  is  voidable.  Mays 
vs.  Dwigkt,  82  Pa.,"  464.  5.  Though  a  tenant  cannot  contro- 
vert the  title  of  his  landlord,  he  may  nevertheless  show  that  it 
has  ended  by  a  legal  or  equitable  transfer  to  another.  Sparks 
vs.  Walton,  4  Phila.,  72.  6.  A  tenant,  in  a  proceeding  by  his 
landlord  under  the  act  of  1830  to  recover  possession  for  non- 
payment of  rent,  may  show  in  defence  that  the  title  of  the  land* 
lord  has  come  to  an  end  by  expiration,  or  by  the  landlord's 
own  act,  or  that  it  has  been  divested  by  act  of  law.  While  it 
is  true  a  tenant  cannot  dispute  the  title  of  his  landlord,  nor  can 
he  purchase  an  outstanding  title,  and  under  it  withhold  the 
possession  by  his  landlord,  yet  he  can  purchase  the  landlord's 
tide  at  sherifi's  sale  or  from  the  landlord  himself.  Smith  vs. 
Crosland,  106  Pa.,  417.  7.  A  lease  given  by  one  party  and 
accepted  by  the  other  with  his  eyes  open  is  valid  and  binding 
on  both.  A  tenant  cannot  prove  that  he  has  a  title  superior  to 
his  landlord.     Wardvs.  Pfii/a.,  18  W.  N.,  561. 

XXX.  Neglect  to  abate  nuisance.     If  the  demised 
premises  are  so  constructed,  or  in  such  a  condition  that  th 
tinuance  of  their  use  by  a  tenant  results  in  a  nuisance  to  c 
person,  the  landlord  as  well  as  the  tenant  is  liable  to  such 
party.     Fozv  vs.  Roberts,  2  C.  P.  Reporter,  133, 

XXXI.  Neglect  TO  ACCEPT  surrender.  1.  Asurt 
of  demised  premises  during  a  term  to  be  effectual  as  a  r 
of  the  tenant  must  be  accepted  by  the  lessor,  and  the  b 
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of  proof  is  upon  the  lessee  to  prove  such  acceptance.  Where 
the  landlord  receives  the  keys,  but  notifies  the  tenant  he  will 
hold  him  for  the  rent,  it  is  not  such  acceptance.  Where  the 
landlord  puts  a  bill  on  the  vacated  premises  and  rents  the  same 
to  another  tenant,  the  lessee  is  only  relieved  to  the  extent  of  the 
rent  received  from  the  new  tenant  during  the  original  lessee's 
unexpired  term.  Auer  vs.  Penn,  99  Pa.,  370.  2.  In  an  action 
by  the  landlord  for  rent,  the  tenant  averred  removal  before  the 
end  of  his  term,  surrender  of  the  lease  and  entry  by  the  land- 
lord, who  made  necessary  repairs,  but  did  not  allege  acceptance 
of  the  surrender;  held,  that  taking  possession,  repairing  and 
advertising  the  house  to  rent  were  all  acts  for  the  benefit  of  the 
tenant  and  did  not  discharge  him  from  his  covenant  to  pay  rent. 
BrencJkmannvs.  Twibill,  7  W.  H.,  188.  11  Lancaster  Bar,  78. 
3.  Where  a  landlord  takes  the  key  of  the  premises  and  deals 
with  it  as  if  it  had  become  his  own,  such  act  will  authorize  a  jury 
to  find  that  the  landlord  intends  to  resume  possession,  and  to  dis- 
charge the  tenant  from  his  obligation  as  lessee.  Dos  Santos  vs. 
Hollinskead,  4  Phila.,  57.  4.  A  surrender  of  demised  premises 
by  the  tenant  during  the  term,  in  order  to  release  him  from 
liability  for  rent,  must  be  accepted  by  the  lessor,  and  the  burden 
of  proof  is  on  the  lessee.  An  acceptance  cannot  be  implied 
from  the  fact  that  the  landlord  placed  the  premises  in  the  hands 
of  an  agent  to  rent,  and  caused  a  rent  notice  to  be  put  upon 
them,  and  notified  the  tenant  that  he  would  try  and  re-rent 
the  premises.  Lane  vs.  Nelson,  167  Pa.,  602.  5.  Taking  care 
of  the  key  and  cleaning  the  windows  of  a  house  after  the 
tenant  has  left,  is  not  conclusive  evidence  of  the  landlord's 
acceptance  of  surrender.  Milting  vs.  Beeker,  28  Pittsburg 
Journal,  181. 

XXXII.  Neglect  to  appraise  goods  distrained  on. 
I .  An  omission  by  a  landlord  to  make  an  appraisement  of 
goods  distrained  for  rent,  renders  him  a  trespasser.  Christman 
vs.  Geise,  i  Chester  Co.,  342.  2.  In  a  distress  for  rent,  if  the 
goods  distrained  are  sold  without  being  appraised  or  advertised, 
the  distrainor  is  a  trespasser  ab  initio^  and  an  action  of  trespass. 
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quare  clausum  f regit  may  be  maintained.     Kerr  vs.  Sharpy  14 

S.  &  R.,  399. 

XXXIII.  Neglect  to  claim  rent.  Where  a  landlord 
accepts  a  note  for  the  payment  of  rent,  it  does  not  preclude 
him  from  claiming  the  rent  from  the  sheriff  on  a  sale  of  the 
tenant's  property,  nor  from  issuing  his  warrant  for  the  same. 
Kendigvs.  Kendig,  18  Pittsburg  Journal,  131. 

XXXIV.  Neglect  to  deliver  possession,  i.  Where 
a  lessee  has  entered  into  possession  of  a  part  of  the  demised 
premises,  but  the  lessor  has  without  mala  fides  on  his  part, 
failed  to  deliver  possession  of  another  part  thereof,  the  lessee 
cannot  set  up  such  failure  as  a  defence  to  an  action  for  the  use 
and  occupation  of  that  portion  of  which  he  has  had  possession. 
Allegaertws,  Smarts  10  W.  H.,  29.  2.  Where  a  tenant  rents 
an  entire  building,  and  through  the  fault  of  the  landlord,  only 
is  permitted  to  occupy  a  portion,  no  action  will  lie  on  the  part 
of  the  landlord  for  the  use  and  occupation  of  such  portion. 
For  the  part  performance  of  an  entire  contract  there  can  be  no 
recovery,  unless  complete  performance  has  been  prevented  or 
waived  by  the  party  entitled  to  demand  it.  McClurg  vs.  Price, 
59  Pa.,  420. 

XXXV.  Neglect  to  deny  surrender  of  property. 
When  a  landlord  places  his  property  in  the  hands  of  an  agent, 
a  surrender  made  to  and  accepted  by  the  agent  is  binding  upon 
the  landlord.      Weightman  vs.  Harley,  20  W.   N.,  470. 

XXXVI.  Neglect  to  disclose  condition  of  prop- 
erty. Fraudulent  concealment  by  the  lessor  at  the  time  of 
making  the  lease  of  the  dangerous  condition  of  the  drains  of 
the  premises,  of  which  he  was  aware,  is  a  good  ground  of 
defence  to  an  action  for  rent,  the  lessee  having  entered  into 
possession  of  the  premises  in  ignorance  thereof.  Crump  vs. 
Marrell,  12  Phila.,  249. 

XXXVII.  Neglect  to  disclose  facts.  There  is  no 
relation  of  confidence  between  landlord  and  tenant  They 
deal  as  strangers.  The  landlord  is  not  bound  to  disclose  to 
his  tenant  the  previous  bad  reputation  of  the  house  he  is  rent- 
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ing.     The  tenant  should  have  inquired  into  the  facts.     TwibiU 

vs.  Brown^  17  W.  N.,  221. 

XXXVIII.  Neglect  to  distrain  for  rent.  i.  The 
right  of  pursuing  and  seizing  goods  within  thirty  days  after 
their  removal  from  the  premises  rented,  is  confined  to  the 
goods  of  the  lessee,  from  whom  the  rent  is  due.  The  goods 
of  a  stranger  can  only  be  distrained  upon  the  premises. 
Adams  vs.  LaComby  i  D.,  440.  2.  A  landlord  may  distrain 
for  rent,  which  by  agreement  of  the  parties  is  to  be  paid  in 
advance.  The  tenant  cannot  set  off  a  debt  due  by  the  land- 
lord to  him  on  a  demand  not  connected  with  the  rent  or  the 
occupation  of  the  premises.  Beyer  vs.  Fester  mockery  2  Wh., 
95.  Peterson  vs.  Hcdght^  3  Wh.,  153.  3.  Where  a  land- 
lord has  neglected  to  distrain  until  the  sale  of  the  premises  by 
the  sheriff,  it  is  then  too  late.  Pending  the  sheriff 's  levy 
under  an  execution  and  before  the  sale,  the  landlord  should 
have  notified  the  sheriff  of  his  claim  for  rent  Brown  vs. 
Jaquette,  94  Pa.,  113.  4.  A  landlord  is  entitled  only  to  the 
rent  due  at  the  time  of  the  levy,  out  of  the  proceeds  of  the 
property  of  the  tenant,  levied  on  upon  the  premises  by  the 
sheriff,  under  executions  against  the  tenant.  Case  vs.  Davis^ 
15  Pa.,  80.  5.  If  the  goods  of  a  tenant  be  once  fairly  and 
openly  removed,  or  if  clandestinely  removed,  and  thirty  days 
elapse,  or  if  fairly  sold  to  an  innocent  purchaser,  although 
such  purchaser  be  the  succeeding  tenant,  and  the  goods  yet 
remain  upon  the  land,  they  cannot  be  distrained  by  the  land- 
lord for  rent.  Clifford  vs.  BeemSy  3  W.,  246.  6.  If  the 
goods  of  the  tenant  are  removed  from  the  demised  premises 
in  the  daytime  without  the  knowledge  of  the  landlord,  to 
secure  them  from  distress  for  rent  becoming  due,  such  remove 
is  not  necessarily  a  fraudulent  one,  authorizing  the  landlord  to 
follow  the  goods  and  distrain  them  within  thirty  days.  A 
removal  of  the  goods  in  the  night  is  in  itself  clandestine.  The 
removal  of  the  goods  before  the  rent  becomes  due,  gives  no 
right  to  the  landlord  to  follow  them.  There  must  be  rent  in 
arrear.  It  is  trespass  in  the  landlord  if  the  tenant's  goods  are  not 
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found  in  the  third  party's  house.  Grace  ws.Shivefy,  12  S.  &  R^^ 
218.     Dillerws,  Roberts,  13  S.  &  R,,  60.     7.  Where  during- 
a  tenancy,  the  goods  of  a  tenant  are  removed  by  him  openly 
and  in  the  daytime,  such  removal  is  neither  clandestine  nor 
fraudulent   in   the  absence  of  a  previous  distraint  upon  the 
goods.     Grants  Appeal,  44  Pa.,  477.      8.  A  landlord,  after 
the  decease  of  his  tenant,  may  distrain  the  property  of  a  subten- 
ant on  the  premises,  for  rent,  not  exceeding  one  year  in  duration^ 
which  occurred  before  the  principal  tenant's  decease.  Mickle  vs. 
Miles,  I  Grant,  320.     9.  It  is  a  rule,  without  an  exception^ 
that  a  landlord  cannot  distrain  goods  which  are  in  the  custody 
of  the  law,  though  for  the  rent  of  a  single  year  he  is  pro- 
tected by  statute,  out  of  the  proceeds  of  an  execution  where 
he  has  made  due  demand.     A  bankrupt's  goods  are  not  thus 
privileged,  and  the  goods  are  liable  to  distress.     Pierce  vs. 
Scott,  4  W.  &  S.,  345.      10.  If  goods  of  a  tenant,  which  a 
landlord  might  have  distrained  for  rent,  are  sold  by  a  sheriff^ 
the  landlord  may  come  in  by  notice  to  the  sheriff  before  dis- 
tribution of  proceeds  and  claim  not  more  than  one  year's  rent. 
Rowland  ws.  Goldsmith,  2  Grant,  378.     11.  The  taking  of  a 
note  by  a  landlord  from  a  tenant  for  the  amount  of  rent  due, 
does  not  take  away  the  right  of  distress.     Even  if  the  lessor 
has  recovered  a  judgment  in  an  action  of  covenant  to  pay 
rent,  he  may,  notwithstanding,  distrain  for  the  same  rent  in 
arrear,  unless    such  judgment   has   been   marked    satisfied. 
Snyder  vs,  Kunkleman,  3  P.  &  W.,  490. 

XXXIX.  Neglect  to  execute  a  lease.  Where  one 
owning  a  life  estate  in  land  makes  a  parol  agreement  to  lease  the 
same  for  a  term  of  years,  and  dies  before  the  term  commences,, 
the  other  party  is  only  entitled  to  his  actual  damages,  and 
not   the  value  of    his  bargain.      McLowry  vs.    Croghan,  31 

Pa.,  22. 

XL.  Neglect  to  fulfill  covenant.  The  breach  of  a 
covenant  of  a  landlord  not  to  rent  his  neighboring  property 
for  the  same  business  as  that  of  the  tenant,  is  not  a  forfeiture 
of  the  right  to  the  rent,  but  there  should  be  a  reduction  of 
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the  amount  of  the  rent  proportioned  over  the  whole  period  of 

the  lease.     AUegaertvs.  Smart,  2  Pennypacker,  320. 

XLI.  Neglect  to  give  notice  of  distress.  The  omis- 
sion of  a  landlord  to  give  notice  to  the  tenant  of  a  distress, 
and  the  cause  of  it,  if  the  goods  distrained  be  replevied  before 
sale,  does  not  make  him  a  trespasser,  nor  will  an  action  of 
trespass  lie  against  a  landlord  for  distraining  for  more  than  is 
due.  The  action  must  be  on  the  case.  The  distress  must  not 
be  made  on  the  day  the  rent  falls  due.  Five  days  are  allowed 
to  replevy,  which  excludes  the  day  on  which  the  distress  is 
made.  If  the  fifth  day  falls  on  Sunday,  the  replevy  may  be 
made  on  Monday.    Mc Kinney  vs.  Reeder,  6  W.,  34. 

XLII.  Neglect  to  give  notice  to  the  sheriff,  i.  A 
landlord,  claiming  to  be  paid  his  rent  out  of  the  proceeds  of 
an  execution,  is  bound  to  gfive  notice  thereof  to  the  sheriff 
before  the  execution  is  returned.  Mitchell  vs.  Stewart,  13 
S.  &  R.,  295.  2.  A  landlord  who  fails  to  notify  the  sheriff 
of  his  claim  for  rent,  cannot  maintain  an  action  against  the 
execution  creditor  who  has  purchased  the  tenant's  goods  at 
sheriff's  sale.     Sckuylervs.  Coach  Co.,  29  W.  N.,  343. 

XLIII.  Neglect  to  oust  tenant.  Notice  to  quit  at 
the  end  of  the  year  is  not  waived  by  the  landlord  omitting  to 
proceed  to  dispossess  the  tenant  for  an  entire  year  after  the 
expiration  of  notice.  During  the  latter  period,  the  tenant  was 
a  trespasser ;  the  landlord  neither  receiving  nor  demanding 
rent  from  him  nor  committing  any  act  implying  a  renewal  of 
the  lease.     Boggs  vs.  Black,  i  B.,  333. 

XLIV.  Neglect  to  pay  for  improvements.  Under 
the  act  of  February  16,  1865,  the  owner's  written  absolute  con- 
sent is  necessary  in  order  to  render  his  property  liable  for 
improvements  made  at  the  instance  of  the  lessee.  WilscH  vs. 
CriswUl,  2  Lancaster  Bar,  No.  49. 

XLV.  Neglect  to  pay  rent.  i.  The  goods  of  a  ten- 
ant's wife,  found  on  the  demised  premises,  are  liable  to  distress 
for  rent  in  arrear,  though  they  are  her  separate  property.  The 
general  rule  of  law  makes  all  the  goods  found  on  the  demised 
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premises  subject  to  distress  for.  the  rent,  even  though  they  be 
not  the  tenant's  goods.  Some  exceptions  to  the  rule,  so  far  as 
it  affects  the  goods  of  strangers,  have  been  found  necessary. 
Blanche  vs.  Bradford,  38  Pa.,  344.  2.  Under  a  lease  with  an 
express  covenant  to  pay  rent,  the  destruction  of  the  building 
by  fire,  although  the  lessor  may  have  received  the  insurance 
money,  is  no  defence  for  the  lessee  against  the  payment  of  the 
rent.  Even  in  the  case  of  the  lease  of  chattels  with  a  house, 
where  the  chattels  are  all  destroyed  without  any  fault  of  the 
tenant,  the  better  opinion  is  that  it  affords  no  ground  of  defence 
pro  tatUo,  Nothing  but  a  surrender,  a  release,  or  an  eviction  can 
in  whole  or  in  part  absolve  the  tenant  from  his  covenant 
to  pay  the  rent.  Bussmann  vs.  Ganster,  72  Pa.,  289. 
3.  Where  a  lease  was  for  one  year,  and  if  the  tenant  continued 
after  the  term,  the  contract  to  continue  for  another  year,  held, 
that  if  the  tenant  held  over  the  year,  and  neglected  to  pay  his 
rent,  the  surety  was  responsible  for  the  subsequent  rent  also. 
A  mere  notice  by  the  surety  that  he  would  not  be  liable  was 
no  defence.  Coe  vs.  Vogdes,  71  Pa.,  383.  4.  Nothing  but  a 
surrender,  a  release  or  an  eviction  can,  in  whole  or  in  part, 
absolve  the  tenant  from  the  obligation  of  his  covenant  to  pay 
the  rent.  Thus,  if  the  premises  have  been  wrongfully  entered 
by  a  disseizor  and  the  tenant  dispossessed,  or  even  by  the 
military  force  of  a  public  enemy,  or  if  they  have  been  destroyed 
or  rendered  untenantable  by  earthquake,  lightning,  floods  or 
fire,  and  thus  all  enjoyment  by  the  tenant  entirely  lost,  yet 
his  covenant  remains.  So,  also,  where  there  is  a  taking  under 
the  right  of  eminent  domain.  The  tenant,  like  the  landlord, 
must  look  to  the  state  or  its  grantee  for  compensation.  Dyer 
vs.  Wightman,  66  Pa.,  427.  5.  It  is  always  competent  for  a 
tenant  to  set  up  that  his  landlord's  title  was  terminated  subse- 
quent to  the  date  of  the  lease.  The  purchaser  at  a  sheriff**s 
sale  may  affirm  the  lease  and  require  the  rent  to  be  paid  to 
him,  or  he  can  disaffirm  the  lease  and  take  possession  of  the 
premises.  In  every  lease  there  is  an  implied  covenant  of  quiet 
enjoyment.     Whenever  the  enjoyment  ceases  by  lawful  title, 
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rent,  which  is  the  recompense  of  enjoyment,  also  ceases.  Duff 
vs.  Wilson,  69  Pa,,  318.  6.  The  property  of  a  stranger 
found  on  the  premises  is  liable  to  distress  by  the  landlord. 
He  has  of  course  an  action  for  damages  against  the  tenant 
Kessler  vs.  McConachy,  i  R.,  440.  7.  The  property  of  a 
stranger  found  upon  demised  premises,  left  for  no  purpose  of 
trade  or  other  purpose  requiring  protection  as  a  matter  of  pub- 
lic policy,  is  liable  to  distress  for  rent.  Kleber  vs.  Ward,  6 
W.  N.,  235.  8.  The  goods  of  sub-tenants  are  liable  to  the 
original  landlord  for  rent  due  him  by  the  tenant,  where  he  has 
not  recognized  the  sub-tenancy,  though  the  sub-tenant  has 
paid  his  rent  in  full  to  the  tenant  from  whom  he  leased. 
Mc Comb's  Appeal,  43  Pa.,  435.  9.  If  the  acts  of  the  landlord 
are  such  an  interruption  of  the  tenant's  rights  under  the  lease 
as  interfere  with  his  possession,  or  amount  to  taking  the  prop- 
erty off  the  tenant's  hands,  the  rent  will  be  suspended  from 
that  time.  When  a  tenant  is  evicted,  he  is  discharged  from 
the  rent  for  the  time  following,  not  for  that  due  before  eviction. 
The  mere  receiving  of  the  key,  or  putting  up  a  notice  that  the 
house  was  for  rent,  will  not  of  themselves  be  such  acts  as  will 
release  the  tenant  or  his  security.    Pier  vs.  Carr^  69  Pa.,  326. 

10.  That  the  rent  of  a  farm  is  payable  in  kind  by  a  share  of 
the  grain  does  not  take  from  the  contract  its  character  of 
lease  with    right  of  distress.     Steel  vs.  Frick,  56  Pa.,  173. 

1 1.  A  landlord  is  not  confined  in  his  claim  for  rent,  out  of  the 
proceeds  of  the  sale  of  the  tenant's  goods,  to  the  rent  for  the 
last  year,  or  for  the  year  immediately  preceding  the  sale,  so 
that  no  more  than  one  year's  rent  be  demanded  and  received. 
Weltners  Appeal,  63  Pa.,  307. 

XLVI.  Neglect  to  pay  rent  during  repairs.  Under 
a  lease  of  a  farm  giving  the  landlord  the  right  to  repair,  he 
had  the  right  to  enter  the  premises  and  rebuild  a  structure 
destroyed  by  fire.  The  tenant  was  not  released  from  liability 
for  rent,  though  deprived  by  the  fire  of  the  use  of  the  bam  and 
outbuildings  until  the  end  of  his  term.     Maberry  vs.  Dudley^ 

2  Pennjrpacker,  367. 
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XLVII.  Neglect  to  press  a  distress.  Where  a  dis- 
tress is  made  for  rent  and  afterwards  abandoned,  a  surety  upon 
the  lease  is  discharged  only  to  the  extent  of  the  value  of  the 
goods  distrained.     McNam£e\%,  Cresson,  3  W.  W.,  450. 

XLVIII.  Neglect  to  produce  lease.  Under  the  act 
of  February  28,  1865,  relative  to  lost  leases  in  Philadelphia, 
where  there  has  been  a  lease  or  a  verbal  letting  for  a  term  of 
years,  or  from  year  to  year,  which  period  is  ended,  and  where 
the  landlord  has  lost  the  lease  or  is  unable  to  produce  proof 
of  the  beginning  and  conclusion  of  the  term,  he  may  give  the 
tenant  written  notice  to  furnish  him  in  writing,  within  thirty 
days,  the  date  at  which  the  term  commenced.  If  the  tenant 
furnish  the  date,  his  written  response  is  evidence,  but  if  he  fail 
to  do  so  within  thirty  days,  the  landlord  may  then  give  him 
three  months'  notice  to  quit  and  surrender  possession,  and  may 
thereafter  proceed  to  dispossess  him  in  the  manner  provided  by 
the  act  of  December  14,  1863.  McMullin  vs.  McCreary,  54 
Pa.,  230. 

XLIX.  Neglect  to  protect  front  steps  of  dwelling. 
The  plaintiff,  occupying  as  tenant  one  of  two  adjoining  dwell- 
ings having  steps  in  common  at  their  front,  alleged  to  be 
unsafe  by  the  removal  by  the  landlord  of  a  railing,  fell  upon 
the  steps.  Held,  that  in  a  suit  against  the  landlord  for  negli- 
gence, the  plaintiff  was  properly  nonsuited.  Sheridan  vs. 
Krupp,  141  Pa.,  564. 

L.  Neglect  to  quit,   i,  A  landlord  may,  at  his  election, 
treat  a  tenant  holding  over,  after  a  term,  as  tenant  from  year 
to  year,  or  as  a  trespasser.     Hemphill  vs.  Flynn,  2  Pa.,  144. 
2.  After  a  lease  has  expired,  the  lessee  becomes  a  tenant  at 
will,  whom   the    landlord  may  dispossess,  and  use  force  if 
necessary,     Overdeer  vs.  Lewis,  i  W.  &  S.,  90.     3.  Whe — 
tenant  has  received  from  his  landlord  the  three  months'  ni 
to  quit  required  by  an  existing  lease,  and  on  application  tc 
landlord  is  told  by  him,"  If  you  want  to  stay  you  can  stay,' 
notice  is  in  eflect  withdrawn,  and  the  covenants  of  the  exis 
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lease  are  a  sufficient  consideration  for  the  renewal.  SuppUe  vs. 

Timothy,  124  Pa.,  375. 

LI.  Neglect  to  rebuild  burned  premises,  i  .  A  tenant 
under  a  lease  for  years  is  liable  for  the  rent  stipulated  accruing 
subsequently  to  the  destruction  of  the  premises  by  fire ;  and 
this  liability  is  not  affected  by  the  failure  or  refusal  of  the  land- 
lord to  rebuild.  Mannerbach  vs.  Keppleman,  2  Woodward's 
Decisions,  137.  2.  It  is  no  defence  to  a  landlord's  claim  for 
rent,  that  the  store  which  the  defendant  occupied  was  so  dam- 
aged by  fire  that  he  was  unable  to  do  business  therein,  and 
that  the  landlord  failed  to  repair  the  premises.  The  law 
implies  no  duty  in  the  landlord  to  repair,  unless  directly 
imposed  upon  him  by  the  lease.  Phillips  vs.  Epp,  2  Lacka- 
wanna Jurist,  41.     Horan  vs.  Lawall^  3  Idem,  38. 

LII.  Neglect  to  recover  rent.  A  sheriff's  sale  of  a 
landlord's  interest  in  real  estate  destroys  his  remedy  by  dis- 
tress for  arrearages  of  rent.  Hampton  vs.  Henderson,  4 
Clark,  438. 

LIII.  Neglect  to  regard  notice  to  quit.  A  notice  to 
quit  does  not  operate  as  a  bar  to  the  action  for  use  and  occu- 
pation, even  where  the  tenant  holds  over  beyond  the  time  fixed 
for  his  departure  by  the  notice.  He  is  also  liable  for  the  rental 
value  of  the  premises  during  the  running  of  the  notice. 
Mozart  Btdlding  Ass'n  vs.  Frisjen,  5  W.  N.,  318.  Bush  vs.  OH 
Co.,  5  W,  H.,  143. 

LIV.  Neglect  to  remedy  defects  in  house.  A  land- 
lord is  not  liable  for  defects  known  to  the  lessee  at  the  time  of 
letting.  Caveat  emptor  ^plies  to  such  contract  with  full  force. 
Wien  vs.  Simpson,  2  Phila.,  158. 

LV.  Neglect  TO  REMOVE  fixtures,  i.  A  tenant  may 
remove  from  demised  premises  fixtures  erected  by  him  thereon 
for  the  benefit  of  his  trade  and  business,  if  the  removal  be 
made  during  the  term  ;  after  the  term  they  become  part  of  the 
realty,  and  are  not  severable.  Davis  vs.  Moss,  38  Pa.,  346. 
2.  A  tenant  who  erects  fixtures  for  the  benefit  of  his  trade  or 
business,  may  remove  them  from  the  demised  premises  within 
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his  term.  Such  fixtures  are  liable  to  be  seized  under  an  exe- 
cution against  the  purchaser,  and  to  removal  by  the  purchaser 
during  the  term.  A  boiler  and  engine  are  movable  fixtures. 
Hey  ws.  Bruner,  6i  Pa.,  Zj.  3-  A  tenant  must  assert  his 
right  to  remove  fixtures  attached  by  him  during  his  term. 
If  he  does  not,  they  remain  inseparable  by  the  tenant  fi-om  the 
fireehold,  and  he  can  neither  remove  them  nor  recover  them 
as  personal  chattels  in  an  action  of  trover.  Overton  vs.  Wil- 
hston,  31  Pa,,  158.  4.  As  between  landlord  and  tenant, 
fixtures  erected  by  the  latter,  and  which  he  is  entitled  to 
remove,  must  be  removed  during  the  term.  After  that  time 
the  tenant  can  neither  remove  them  nor  recover  their  value 
from  the  landlord.  Wherever  buildings  or  other  fixtures  are 
erected  for  the  purpose  of  carrying  on  trade  or  manufactures^ 
they  may  be  removed  by  the  tenant  during  the  term.  After 
the  term  they  become  inseparable  from  the  freehold.  White 
vs.  Amdt^  I  Wh.,  91. 

LVI.  Neglect  to  remove  dangerous  wall.  The  tenant 
of  premises  destroyed  by  fire  is  entitled  to  contribution  from 
the  lessor  in  expenses  incurred  in  removing  a  wall  left  in  dan- 
gerous condition.  That  the  premises  are  destroyed  by  fire 
or  devastated  by  a  flood  will  not,  it  is  true,  entitle  a  tenant  to 
call  on  the  landlord  for  aid,  or  even  suspend  the  rent.  If  he 
rebuilds  the  walls,  he  does  so  at  his  own  cost.  If,  however, 
a  duty  is  imposed  by  the  law,  which  though  primarily  that  of 
the  lessor,  is  yet  obligatory  on  the  tenant,  and  actually  per- 
formed by  him,  the  right  to  indemnity  or  contribution  exists. 
French  vs.  Richards,  6  Phila.,  547. 

LVII.  Neglect  to  render  dwelling  tenantable. 
I.  The  removal  of  a  party  wall  by  an  adjoining  owner  in 
Philadelphia,  under  the  act  of  May  20,  1857,  even  though  the 
leased  premises  become  uninhabitable  by  the  tenant,  does  not 
constitute  such  an  eviction  under  a  paramount  title  as  will 
relieve  the  tenant  from  the  payment  of  rent.  Bams  vs.  Wilson^ 
116  Pa.,  303.  2.  It  is  not  a  suflficient  defence  to  an  action 
for  rent  that  the  premises  in  winter  were  in  wholly  untenant-^ 
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able  condition,  owing  to  the  defective  drainage,  causing  illness 
to  the  inmates,  who  were  thereby  compelled  to  vacate  them. 
Hollis  vs.  Bums,  159  Pa.,  539. 

LVIII.  Neglect  to  renew  a  lease.  Generally,  when 
a  tenant  holds  over  after  the  first  year,  the  law  implies  an 
agreement  by  him  to  pay  the  same  rent,  and  at  the  same  time, 
which  he  agreed  to  the  first  year.  But  this  is  not  so  where 
the  lease  contains  collateral  undertakings  to  be  performed  the 
first  year.     Diller  vs.  Roberts,  13  S.  &  R.,  60. 

LIX.  Neglect  to  repair,  i.  The  tenant  alone  is 
responsible  for  a  defective  grating  over  a  coal  hole  on  the 
sidewalk,  which  was  in  good  condition  when  he  obtained 
possession.  A  foot  passenger  injured  thereby  has  an  action 
against  the  tenant  only.  Bears  vs.  Atnbler,  9  Pa.,  193.  2.  The 
untenantable  condition  of  the  premises  is  a  good  defence  to  an 
action  for  use  and  occupation.  There  being  no  agreement  by 
the  tenant  to  repair,  he  may,  if  the  premises  become  unsafe  or 
untenantable,  remove.  Tenants  are  not  bound  to  make  sub- 
stantial and  permanent  repairs,  such  as  a  new  roof.  Brolaskej 
vs.  Loth,  5  Phila.,  81.  3.  A  lessor,  in  the  absence  of  an 
agreement  therefor,  is  not  bound  to  make  repairs  to  the  leased 
premises,  nor  to  warrant  them  to  be  tenantable.  Where  fraud 
is  not  alleged,  promises  of  improvements,  which  formed  no 
part  of  the  original  contract,  and  no  part  of  the  consideration 
for  the  rent,  are  not  evidence  in  defence  to  a  recovery  for  rent 
Dillon  vs.  Carroll,  2  Luzerne  Register,  89.  4.  Where  in  a 
lease  there  is  an  unconditional  agreement  to  repair  and  keep  in 
repair,  the  tenant  is  bound  to  do  so,  though  the  premises  be 
destroyed  by  fire.  It  is  no  defence  that  the  landlord  received 
his  insurance  money.  Hoy  vs.  Holt,  91  Pa,,  88.  5.  A  land- 
lord is  not  bound  to  make  repairs  to  demised  premises  unless 
he  covenants  to  do  so.  Huberws,  Baum,  152  Pa,,  626.  6.  For 
ordinary  repairs,  the  tenant  can  make  no  set-off  against  rent 
If  a  tenant  put  permanent  repairs  on  the  premises  without  the 
consent  of  the  landlord,  he  cannot  charge  the  landlord  for 
them.     A  tenant  cannot  set  up  as  a  defence,  that  the  premises 
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